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UNITED STATES. 



FIRST CIRCUIT. 

HoK. HORACE GRAY, CmcuiT Justicb. 

HoN. JOHN LOWELL, Cihcijit JtTDGB.» 

HoN. LE BARON B. COLT, Cikcuit Judob. 

HoN. NATHAN WEBB, District Judge, Mainb. 

HoH. DANIEL CLARK, Distkict Judob, Nkw Haiipsrirb 

HON. THOMAS L. NELSON, Distmot Judqb, Massackdsktt». 

HON. GEORGE M. CARPENTER, Distmot' JcrDOB, Rhode Island.» 

SECOMD CIRCUIT. 

HoK. SAMUEL BLATCHi'ORD, CntcDir JustiCb. 

HoH. WILLIAM J. WALLACB, Cikcuit Judob. 

Hoif. NATHANIBL SHIPMAN, District Jot)gb, CoimBCTtoins; 

HoK. A. C. COXB, DisTMCT Jdoos, N. D. Nbw Yobk. 

Hodf. ADDI80N BROWN,' District Judob, B. D. Nbw York. 

Bon. CHARLES L. BBNEDICT, District JcruaB, B. D. Nbw Youk. 

HoM. HOYT H. WHEELER, District Judob, Vbbmont. 

THIRD CIRCUIT. 

HoN. JOSEPH P. BRADLEY, Circuit Justicb. 
HoH. WILLIAM McKENNAN. CiRCurr Jtogs. 
HoH. B. G. BRADFORD, District Judob, DBtAWABX:* 

'Eesigned. Hon. Le Babon B. Colt, of Rhode Island, appolntedi 
*Appointed to snceeed Hou. LbBaboh B. Com, resigped to become'CIvonlt Judge, 
•nd qualified January 2, 1885. 
'Beeigned. Hon. Lbohabd B. WiUUiSi of Delaware, appoiuMd. 



IT JUDQES OF THE UNITED STATES 

HoN. LEONARD E. WALES, Distbiot JunaE, Delawarb. 

HoN. JOHN T. NIXON, District Jud0b, New Jersbt. 

HoN. WILLIAM BUTLER, District Judgb, É. D. Pennsylvania. 

HoN. MARCUS W. AcriESON, District Judge, W. D. Penn8yi,vahu. 

FOURTH CIRCUIT. 

HoN. MORRISON R. WAITE, Circuit Justice. 

HoN. HUGH L. BOND, CiiicpiT Judgb. 

HoN. THOMxVS J. MORRIS, District Judgb, Maryi^and. 

HoN. AUGUSTDS S. SBYMOUR, District Judgb, E. D. North Oarolina. 

HoN. ROBERT P. DICK, District Judge, W. D. North Carolina. 

HoN. GEORGE S. BKYAN, District Judgb, South Carolina. 

HoN. K. W. HUGHEB, District Judge, E. D. Virginia. 

HoN. JOHN PADL, District Judgb, W. D. Virginia 

HoN. JOHN J. JACKSON, District Judgb, Wbst Virginia. 

FIFTH CIRCUIT. 

HoN. WILLIAM B. WOODS, CmouiT Justice. 

HoN. DON A. PARDEE, Ciiiourr Judge. 

HoN. JOHN BRUCE, District Judgb, S., M., akd N. D. Alabama. 

HoN. THOMAS SETTLB, District Judge, N. D. Plobida. 

HoN. JAMES W. LOCKE, District Judgb, S. D. Plorida. 

HoN. H. K. McCAT, District Judgb, N. D. Gbor&ia. 

HoN. JOHN BRSKINE, District Judge, 8. D. Gbokgia. 

HoN. EDWARD G. BILLINGS, District Judge, B. l>. Louisiana. 

HoN. ALECK BOARMAN, District Judgb, W. D. Louisiana. 

HoN. ROBERT A. HILL, District Judgb, N. and S. D. Mississippi. 

HoN. AMOS MORRILL, District Judge, E. D. Tv,XAa. 

HoN. A. P. McCORMICK, District Judge, N. D. Texas. 

HoN. E. B. TURNER, District Judgb, W. D. Tbxas. 

SIXTH CIRCUIT. 

Hon. STANLEY MATTHEWS, Circuit Justice. 

HoN. JOHN BAXTER, Circuit Judgb. 

HoN. JOHN WATSON BARR, District Judgb, Kbktdckt. 

Hon. HENRY B. BROWN, District Judgb, E. D. Michiqan. 

Bon. SOLOMON J WITHEY, District Judge, W. D. Michigan. 

HoN. MARTIN WELKER. District JuDge, N. D. Omo. 



OIEOUIT AND DISTRICT COUBTS. 

HoN. G. R. SAGE, District Judgb, 8. D. Orao. 

HoN. D. M. KEY, District .TuDaB, E. and M. D. Tbnnesseh. 

HoN, E. S. RAMMOND, District Jodge, W. D. Tjsmnbssbb. 

SEVENTH CIRCUIT. 

Hoif. JOHN M. HARLAN, Circuit Jdsticb. 
HoN. THOMAS DRUMMOND, Circuit Judge.i 
HoN. "WALTBR Q. GRE8HAM, Circuit Judge. 
HoN, HENRY W. BLODGETT, District? Judgb, N. D. Ilmnoib. 
Hoisf. SAMUEL H. TREAT, District Judgb, 8. D. Illinois. 
HoN. WILLIAM A. WOODS, District Judgb, Indlana. 
HoN. CHARLES B. DYER, District Judgb, E. D. WiscoNsm. 
HoH. ROMANZO BUNN, Disïkict Judge, W. D. Wisconsin. 

EIGHTH CIRCUIT. 

HoN. SAMUEL P. MILLER, Circuit Justice. 

HoN. DAVID J. BREWBR, CiRCtiiT Judgb. 

HoK. HEKRY G. CALDWELL, District Judgb, B. D. ABKAKBAfl. 

HoN. ISAAC C. PARKER, District Judgb, W. D. Arkansas. 

HoH. O. P. SHIRAS, District Judgb, N. D. Iowa. 

HoN. JAMES M. LOVE, District Judgb, S. D. Iowa. 

Ho». C. G. FOSTBR, District Judgb, Kansas. 

HoH. REN8SELAER R. NEL80N, District Judgb, Miitiîbsota. 

HoN. SAMUEL TREAT, District Judgb, E. D. Missouri. 

HoN. ARNOLD KREKEL, District Judgb, W D. Missouri. 

HoN. ELMER 8. DUNDY, District Judgb, Nbbraska. 

HoN. MOBES HALLETT, District Judok, Colorado. 

NINTH CIRCUIT. 

How. BTJEFUEW J. FIELD, Circuit Justice. 

HoH. LORENZO 8AWYER, CiRCurr Judgb. 

HoH. OQDBN HOFFMAN, Distkiot Judge, Califorhu. 

HoH. QEORQE M. 8ABIN, District Judgb, Nevada. 

HoM. MATTHBW P. DBADY, District Judgb, Obbgok. 

IBMigatd. Hm. Waltxk <£. GssaHAU, of Indlana, appoiatwl. 
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EvAN8 and others ». Smith. 
Wireu.it Court, B. Colorado. June 23, 1884.) 

1. Pebebai. Coukts — Removal of CAnsEs fbom State Court — SbtebaIj Ac- 
tions BKTWKBN BAME PARTIES, ETO. 

In several actions for the same cause between the same parties in a court of 
the state, the parties may not proceed to trial m one and afterwards remove 
another, under the act of 1875, and hâve tlie right to try the latter in a fédéral 
court. 
% Samb — Rbabeangbment op Parties. 

The act of 1875, relative to remoral of causes from a state to a fédéral court, 
pro vides that the application for the removal must be made before or at the 
time at which such cause could be first tried, and before the trial thereof . Af ter 
a trial, a différent ari'angement of the parties (or those interested in their stead) 
in a second suit does not so far alter the status of the case as to entitle the parties, 
or any of them, to a removal, when the subject-matter of the controversy is 
identfcal with that presented in the suit, trial upon which has already been had. 
8. Bame— Injonction Pisndente Lite. 

Upon an actioo at law to recover real property in a court of the state, a bill 
can be maintained in a fédéral court to préserve the property pending the suit 
at law only when the jurisdiotion of the state court has not 'been involied. If 
in the principal suit at law relief by way of injunction is aaked for, there can 
be no ground upon which to ask for the same thing in the fédéral court. 

Motion for an Injunction. 

G. G. Symes and Thomas Maçon, for plaintiffs. 

Charles S. Thomas, for défendant. 

Hallett, J. May 11, 1883, Charles H. Smith and three others 
brought suit in ejectment against Cornelia G. Evans and eleven oth- 
ers, in the district court of Gunnison county, to recover the possession 
of the Eurêka Iode. In the same complaint they asked for an injunc- 
tion, according to the usual practioe in courts of the state, to restrain 
the défendants from working the claim pending the suit. June 12, 
1883, défendants in that suit answered the complaint, denying at 
v.2lF,no.l — 1 
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length the allégations tbereof, and assertîng title in themâelves to a 
part of the said Eurêka olaim, under another and an earlier location 

owned by them, and called the Nest Egg. On the twenty-eighth day 
of June, 1883, plaintiffs replied to the answer of défendants, and the 
cause was at issue. Both pkrticis -were enjoined f rom working certain 
parts of the ground in dispute, and various orders were made in the 
case during the year 1883, relating to the examination and possession 
of the claims. March 18, 1884, the cause came on for trial in the 
district court, and the plaintiffs obtained a verdict, upon which, after 
motion for a new trial, judgment was entered. Défendants bave 
paid the costs of that trial, pursuant to section 254 of the Code, the 
juiigment bas been vacated, and the cause now stands for trial again, 
a<3cGrdingto the provisions of that section. 

After this suit was brought, and in the month of Oetober, 1883, the 
plaintiffs applied for a patent to the Eurêka Iode. Three of the de- 
fendants in that suit, Cornelia G. Evans, Charles L. Perkins, and 
Frank C. Goudy, together with Edwin H. Hiller and Wilson Hallock, 
who then owned the Nest Egg location, made adverse claim in the 
land-office to a portion of the said Eurêka claim, being the ground in 
contest between the Eurêka and Nest Egg locations, as described in 
the before-mentioned suit of May 11, 1883. As provided in section 
2326 of the Eêvisëd Statutes, the parties last named, on the tenth day 
of November,: 1883, brought suit in the said district court of Gunni- 
sûn county in support of their adverse claim against the plaintiffs 
in the first-mentioned suit. Three défendants in that suit, Hess, 
Pierce, and Steward, were served with summons, November 19th, 
and on the thirtieth of the same month they answered the complaint 
in the cause, denying the allégations thereot, and averring that they 
had parted with their interests in the Eurêka claim, and disclaim- 
ing ail interest therein. February 4, 1884, plaintiffs replied to this 
answer, and the replieation was withdrawn May 26, 1884. On the 
same twenty-sixth of May, upon plaintiffs' request, the clerk of the 
district court entered an order dismissing the cause as to the said 
Hess, Pierce, and Steward. It does not appearthat service wasever 
made upon the remaining défendant, Charles H. Smith. He appeared 
in the cause, March 31, 1884, and was allowed 10 days to plead to 
the complaint. This time was afterwards extended 30 days from April 
5, 1884. May 5, 1884, he filed a gênerai demurrer to thé complaint, 
whieh has not been disposed of. May 27, 1884, in vacation, plain- 
tiffs applied to the district judge, upon pétition, to remove the cause 
into the circuit court of the United States, on the ground that there 
was a controversy between citizens of différent states, under the aet 
of 1875 ; some of the plaintiffs being citizens of the state of Colorado, 
and one â citizen of the state of New York, and défendant a citizen 
of the state of lowa. An order allowing the removal was made by 
the district judge, and a transcript of the record was filed in this court, 
June 2, 1884. The bill of complaint on which the application for in» 
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junotîon is based ia filed in this court by the plaintiffs in the last- 
mentioned law action, against the défendant therein, to restrain the 
latter from working and mining on the Eurêka olaim during the pend- 
ency of the law action. Its object is to préserve the property until 
the title to the claim can be tried at law. No question affeeting thé 
ultimate rights of the parties can be determined in it. The relief 
Bought by the bill was once allowed and afterwards denied by the dis- 
trict court of Gunnison county, in the suit of May 11, 1883, which iô 
still pending in that court. In this suit, therefore, the plaintiffs' 
right to relief must dépend upon the right to prosecute the principal 
cause at law in this court, which was removed from the district court 
of Gunnison county, as before stated. Between May 11, 1883, when 
the first suit at law was brought, and November 1, 1883, when the 
second suit at law was brought, changes occurred in the ownership 
of the property : three of the plaintiffs in the first suit, Hess, Pieroe, 
and Steward, conveyed their interests in the Eurêka claim to the re- 
maining plaintiff, Charles H. Smith, and nine of the défendants i» 
the same suit retired from the Nest Egg claim, and Edwin H. Hillei 
and Nelson Hallock acquired some interest in it. Notwithstandin^ 
thèse changes in the ownership of the property, the second suit is a. 
cross-action to the first, which adds nothing to the controversy. 

As before stated, défendant in the first suit set up title to the ground 
in dispute under the Nest Egg location, and asked for affirmative re- 
lief. The second suit, brought by the same défendants and those claim- 
ing under them, presented only a différent arrangement of the parties, 
without change in the subject-matter of the action. The object of 
each suit was the same, and a judgment in either would bar ail 
further proceedings in the other. When two suits are brought for 
the same thing, the court may require the parties to elect in whicà 
they will proceed, or may consolidate them. By section 20 of the Code, 
suits upon causes of action which might hâve been joined may be Con- 
solidated, and several actions for the same cause must be subject t» 
the same rule. And where there are several actions for the same cause 
pending in the same court at the same time, any step taken in one of 
them should bind the parties in ail of them. The court is certainly 
not bound to proceed in the same manner and with the like results in 
every such cause. To illustrate this proposition, a trial having been 
had in the district court in the suit of May 11, 1883, the court was 
not bound to proceed to try the same issue in the suit of November 10, 
1883. Inasmuch as a judgment in one would bar the other, the 
causes must be taken to be so identified that whatever was done in 
one of them will oonclude the parties on the same point in the other. 
In other words, although the causes were not Consolidated, and there 
was no élection of record to prosecute one rather than the other, pro- 
ceeding in one was attended with the same results as if such order 
had been made. The circumstance that the suit of November 10, 
1883, is in support of an adverse claim does not affect the question. 
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It maybe that npon discontinuing the prior suit the plaintiffs in that 
suit would haye been entitled to proceed to judgment in it; or, with 
the consent of the court, the suit of November 10, 1888, could hâve 
been carried on in préférence to the other. But the parties having 
elected to try the case of May 11, 1883, had no right to demand a 
trial in the second suit on the same issue. The act of 1875, under 
which the suit of November 10, 1883, was removed into this court, 
provides th^t the application for removal shall be made "before or at 
the term at, which said cause could be first tried, and before the trial 
thereof;" and, that cause being afifected with the proceedings in the 
prior suit of May 11, 1883, in which a trial was had before the appli- 
cation was made, it must be said that the pétition to remove was not 
filed in due time. 

By the answer of Hess, Pierce, and Steward, in the suit of Novem- 
ber 10, 1883, which was filed November 30, 1883, plaintiffs were ad- 
vised that thoae parties had disposed of their interest in the Eurêka 
claim. It was then practicable to make the parties to the suit of 
May 11, 1883, as they were subsequently made in the suitof Novem- 
ber 10, 1883, and to establish the right of removal in both suits if 
any could exist. To proceed to trial in either cause after that date, 
was a waiver of the right to remove the other under the act of 1875. 
Any other rule would enable the parties to try their fortunes in the 
district court of the state, and if the resuit should be unsatisfaotory 
to renew the contest in this court. 

The suggestion that a suit may be prosecuted in the state court and 
•in a fédéral court at the same time and for the same cause, would be 
wortby of considération if the suit of November 10, 188S, had been 
brought in this court; but such isnot the fact. And the question is, 
not whether the pendency of another suit for the same cause in a court 
of the state will abate an action in this court. We are now consider- 
ing whether, in several actions for the same cause between the same 
parties in a court of the state, the parties may proceed to trial inone, 
and afterwarda remove another under the act of 1875, and hâve the 
right to try the latter in the fédéral court. That question must be an- 
swered in the négative. 

It was suggested, also, that upon an action at law to recover real 
property in a court of the state a bill can be maintained in this court 
to préserve the property pending the suit at law; but that rule is ap- 
plicable only when the jurisdiction of the state court bas not been in- 
voked. If, in the principal suit at law, relief by way of injunction is 
&8ked for, there can be no ground upon which to ask for the same 
thing in this court. Before the application to remove the suit of No- 
vember 10, 1883, was made in the district court of the state, allmat- 
ters in controversy between the parties had been tried, and once 
determined in that court, and the right of removal no longer existed. 
The suit of November 10, 1883, was improperly removed to this court, 
and the motion for injunction will be denied. 
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Lamb V. Farrbi,i<. 
(Circuit court, E. D. Arlcansaa. Aprll Term, 1884.) 

1. Removal of Clouds fbom Title — RULB IN Akkanbab. 

It is the establisbed doctrine of the suprême court of Arkansas that a court 
of equity bas iurisdiction of a suit to remove a cloud from title to land when 
tlie claim or lien wliich constitutes the cloud purports on itg face to be valid, 
and the defect in it can be made to appear only by extrinslc évidence, and there 
is no adéquate remcdy at law. In the application of tbis ruie, that court holds 
the jurisdiction exists when the plaintif! is the holder of the légal title and in 
possession, or the land is uuoccupied ; and that when the plaintifiE's title is 
équitable, or a junior légal title witb prior or superior equities, the Jurisdiction 
exists without regard to the question of poss<s8ion. 

2. State Ukcisions— Fbdbkal Ooukts Follow, whbn. 

Where the decisioas of the suprême court of a stateon the subject of titles to 
land, or the mode of acquirins or quieting titles thereto, are settled and uni- 
form, they are accepted by the fédéral courts as conclusive évidence of the law 
of the Btate on that suliject, and hâve a binding force as nearly équivalent to a 
positive statute as judicial décisions can bave. 

3. Samb — State Statutes and State Décisions. 

State statutes relating to the removal of clouds from title to land are obliga- 
tory uprin the fédéral courts, and a uniform and stable body of judicial décis- 
ions on that subject, from the court of last resort of the state, is equally olj- 
ligatory. 

4. When Equity has Jurisdiction to Remove Cloud. 

" Whenever a deed or other instrument exists which may be vexatiously or in- 
juriously used against a party alter the évidence to impeacb or invalidate it is 
lest, or which may thro-w a cloud or suspicion over bis title or interests, and he 
caunot immediately protect or maintain bis rigbts by any course of proceed- 
ing at law, a court of equity will afîord relief by directing the instrument to be 
delivered up and canceled, or by making any other decree which justice and the 
rigbts of the parties may require." 

5. Same — Statute not Necbssary. 

It is highly probable some of the statutes assuming to confer on courts of 
equity jurisdiction to remove clouds from title had theirorigin in a misconcëp- 
tion of the Inhérent jurisdiction of sucb courts. They do not confer a "more 
extensive remedy than exists by virtue of the customary jurisdiction of chan- 
cery courts. They may regulate the mode of proceeding and form of decree, 
but they are uot necessary to the exercise of the jurisdiction, 

6. Okton V. Smith, 18 How. 263. 

The case of Orton v. Smith, 18 How. 263, examined, and showu not to décide 
anything contrary to the principles hère announced. 

7. Tax DîfiîD — Its Value as Evidence. 

In Arkansas a tax deed Ss prima fade évidence of the regularity of the tax 
proceedings leading up to the deed. The act declaring the deed should be 
conclusive évidence of the regularity of the préviens proceedings, was beld to 
be unconstitutional by the suprême court of the state. 

8. Waiikant to Collbct Tax — Assessoe's Oath. 

The failure of the assessor to autbenticate the assessment roll by his oath, as 
required by law, and the fact that no warrant for the collection of the tax was 
issued to the collector by the clerk, as required by law, are irregularities that 
vitiate the tax sale and deed. 

9. RlGHTS OF PURCHASBB AT A VOID TAX SALE. 

In Arkansas the purchaser of land at a void tax sale may recover the taxes, 
interest, penalty, and costs of advertising charged on the land at the time 
of sale, and ail subséquent taxes paid by him, witb interest, and the statute 
créâtes a lien on the land in his favor for thèse amouuts. 

In Equity. 
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John M. Moore, for plaintiff. 

Clark é Williams, for défendant. 

Caldwbll, J. This is a suit in equity to remove a cloud from the 
plaintiff's title to the real estate described in the bill. The bili al- 
lèges that the plai.ntiff is the owner in fee-simple of the land ; seta 
forth how he acquïred it, and exhibits bis munimentsof title; allégea 
that the land is unoccupied; that the défendant claima title by vir- 
tue of a deed from the state land commissioner, which inresta him 
wifch the apparent légal title, but that, in fact, said deed conveyed no 
title, the state hâving none to convey ; that the only prêteuse of claim 
the state had to the land was that it was struck off to the state at the 
sale of delinquent lands for the taxes of 1876 in the county of Sa- 
line, and that, at the expiration of the time allowed by law for the 
rédemption of lands sold for taxes, the olerk of said county executed 
a deed to the state; that the said tax sale, and the deed made to the 
state in pursnance thereof, are void, because the assessor of said 
county, for theyear 1876, did not, at the time he returned his assess- 
ment to the clerk, nor at any time, take and subscribe the oath re- 
quired by section 5112, Gantt, Dig. ; and because the clerk of the 
county, at the time he made out and delivered the tax-book of the 
county, for said year, to the collecter, did not attach thereto "under 
his hand and the seal of his office," his warrant authorizing said col- 
lector to collect such taxes as required by section 5139, Gantt, Dig., 
and that no warrant was issued to the collector at any time, or in 
any form, authorizing him to collect the taxes of that year. The bill 
contains theusual allégations as to the injurions effects of thia cloud 
upon the plaintiff's title, and an appropriate prayer for relief. The 
proof supports the allégations of the bill, leaving only questions of 
lawto be determined. 

The first contention of the défendant is that courts of equity hâve 
no jurisdiotion to entertain a bill to remove a cloud from title at the 
suit of the holder of the légal title, unless he is in actual possession 
of the land. It is the established doctrine of the suprême court of 
thia state that a court of equity bas jurisdiction of a suit to remove 
a cloud from title to land when the claim or lien which constitutes 
the cloud purports on its face to be valid, and the defect in it can be 
made to appear only by extrinsio évidence, and there is no adéquate 
remedy at law. 

In the application of the principle thus generally stated, that 
court holds the jurisdiction exists when the plaintiff is the holder of 
the légal title and in the possession of the land, or the land is unoc- 
cupied, and that when the plaintiff's title is équitable, or a junior 
légal title with prier and superior equities, the jurisdiotion exists 
without regard to the question of occupation or possession. Mitchell 
v. Etter, 22 Ark. 178; Apperson v. Ford, 23 Ark. 746; Branch v. 
Mitchell, 24 Ark. 431; Byers v. Danley, 27 Ark. 77, 96; Miller v. 
Neiman, Id. 233; Chaplin v. Holmes, Id. 414; Sale v. McLean, 29 
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Ark. 612; Terry v. Rosett, 32 Ark. 4T8, 490; Hare v. GarnaU,M 
Ark, 196, 202; Lawrence --t. Zimpleman, 87 Ark. 643. Expressions 
may be found in some of thèse cases which, taken alone, might indi- 
cate the jurisdiction was not quite so extended. But the utteranoes 
of every court must be read in the light of the facts of the case which 
it is decidÎDg. 

In Apperson v. Ford, supra, a single judge expressed the opinion 
"that the jurisdiction is exercised to strengthen and protect the title 
that is connected with actual possession," but a majority of the court 
did not concur in this view ; and in the later case of Branch v. MiU 
chell, supra, the court, upon full considération of the question, held 
that "where one holding the équitable title only to lands, or a ju- 
nior légal title wifh prior or superior equities, cornes into a court of 
equity to impeach and cancel, orcompel a conveyance, of the senior 
or better légal title, the jurisdiction of the court in nowise dépends on 
the question of possession." The reasoning of the court in support 
of this proposition would seem to be unanswerable : "Whether one 
holding a junior or inferior légal title with. prior or superior equities 
be in or out of possession, it is difficult to conçoive on what grounds 
his right to the aid of a court dt equity can be denied; If in posses- 
sion, he may be ousted by an ejectment; if out, he cannot obtain 
possession 'when confronted by the only or the older and better légal 
title. If in possession, he cannot bring ejectment; out, he cannot 
maintain it." 

Notwithstanding the language of the learned judge who delivered 
the opinion of the court in Apperson v. Ford, that this jurisdiction is 
exercised "to protect the title that is connected with actual posses- 
sion," it is obvious he did not mean to assert that possession was 
essential to the jurisdiction in every case, because later on in the 
opinion he concèdes the jurisdiction where neither party is in posses- 
sion. He says, (p. 762 :) 

"Taking neither party in Mitchéll v. Etter to liave been in possession, then 
Mitcheli and wife were witliout remedy at law, and witliout any means to 
test the opposing title of the défendants, but by complaining of it in chan- 
cery, as a cloud upon their title, and that fact alone would give jurisdiction. 
Mattinyly's Heirs v. Corhit, 7 B. Mon. 376." 

And this doctrine bas been uniformly naaintained by the court. 

In Shell V. Martin, 19 Ark. 139, a bill was sustained by the holder 
of the légal title out of possession against a défendant in possession 
claiming under an alleged légal title. On thèse facts, it is obvious 
the plaintiflfhad an adéquate remedy at law; and, upon that ground, 
Shell V. Martin bas been overruled by the later cases. 

The state, as well as the owners, has an interest that the title to 
lands within her borders should be quieted. Doubtful or clouded ti- 
tles prevent the sale, lessen the value, and retard the occupation 
and improvement of lands ; and the additional public revenue which 
would be derived from their improvement and enhanced value is lost. 
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It has been the settled policy of this state to render titlea secure, and 
to afford ample means of settling ail disputes in relation to them. 
This policy finds expression in statutes of limitations, betterment 
acts, and acts curing détective acknowledgments; and in the judg- 
ments of the suprême court, expounding the jurisdiction of courts of 
equity to quiet titlea, and to avert and remove clouds from titles. No 
statute has b'een passed in this state relating to the jurisdiction or 
practice of equity courts in cases like the one at bar, beoause the su- 
prême court has steadily maintained that the jurisdiction was inhér- 
ent, and the rules of practice adéquate, without the aid of législation. 
The fédéral courts hâve given eflfect to suoh statutes in other states. 
Clark V. Smith, 13 Pet. 195; Stark v. Starrs, 6 Wall. 402; HoUand 
V. Challen, 110 U. S. 16; S. C. 3 Sup. Ct. Eep. 495. 

The défendant insists that a court of equity has no inhérent juris- 
diction to remove clouds from title -when the land is unoocupied. It 
is said such jurisdiction might be conferred by statute. It is con- 
ceded the fédéral court would give efïect to such a statute, but it is 
denied that the settled rulings of the suprême court of a state main- 
taining the jurisdiction are équivalent to a statute conferring it, or 
that they are côntroUing in this court. Where the décisions of the 
suprême court of a state on the subject of titles to land, or the mode 
of acquiring or quieting titles thereto, are settled and uniform, they 
are accepted by the fédéral courts as conclusive évidence of the law 
of the state on that subject, and hâve a binding force as nearly équiv- 
alent to a positive statute as judicial décisions can hâve. 

In a sait involving title to land, where the suprême court of the 
state had adopted a rule of décision applicable to the case, the su- 
prême court of the United States said : 

"In accordance with well-established principles in this court, we accept 
this uniform and stable body of judicial décision from the court of last resort 
of the state in which the property is situated, and in which the transactions 
that form the subject of this litigation took place, as conclusive testimony of 
the rule of action prescribed by the authorities of the state, as applicable to 
their interprétation and adjustment. We do not inquire whether a more 
suitable rule Inight not hâve been adopted, nor whether the arguments which 
led to its adoption were forcible or just. We receive the décision, having the 
character that are mentioned in the extract we hâve made from the opinion 
of the suprême court of Texas, as having a binding force almost équivalent 
to positive law." League v. Egery, 24 How. 264; Ohristy v. Pridgeon, 4 
Wall. 196, 204; Beauregard v. City of New Orléans, 18 How 497 

In Clark v. Smith, supra, the court say: 

"Propriety and convenience suggest that the practice should not materially 
differ where the titles to land are the subject of investigation; and such is 
the constant course of the fédéral courts." 

And in the same case it is said the fédéral courts in chancery will 
give effect to state législation and state policy whenever it can be 
done without departing from what legitiraately belongs to a court of 
chancery. But I do not rest the case on this ground alone. The 
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décisions of the suprême court of this state on this question are right 
in principle. 

The action at law for the recoveryof real property retains its pos- 
sessory feature in this state and can only be brought against the 
pei-soD in possession. Ozark Land Co. v. Léonard, 20Fed. Eep. 881. 

Ail the authorities agrée that equity bas jurisdiction of a suit to 
quiet the title, or remove a cloud from the title, of one in actual pos- 
session, whether his title be légal or équitable; and the courts are ail 
agreed as to the ground of this jurisdiction. It attaches bôcause the 
remedy at law is inadéquate. The law will lend its aid to those hold- 
ing the légal title, and out of possession, to assail those who are in 
possession. But it will not aid one in possession, whether his title 
be légal or équitable ; nor will it aid him, though out of possession, if 
his title be équitable, or the land unoccupied. Where the plaintiff is 
in possession, recourse is had to equity, not because there is sonae 
mysterious virtue in the fact of possession of property that clothes 
the possessor with the spécial privilège of having the controversies 
in relation thereto tried in equity, but because he bas no means of 
procuring the controversy to be tried at law. If a statute should be 
passed authorizing one in possession of land to bring a suit at law, 
against any one claiming it, to settle the title, "the jurisdiction in 
equity, if it did not cease as unwarranted, would, at least, become in- 
operative and obsolète." Ex parte Boyd, 105 U. S. 647, 657. Tie 
possession would be in the plaintiff as before, but the essential élé- 
ment to give equity Jurisdiction — the want of a remedy at law — 
would no longer exist. 

In the case of unoccupied land, the law refuses its aid to any party 
for any purpose. It will not adjudioate the title or right of posses- 
sion, nor will it remove a cloud. Whether one's title be légal or 
équitable, he is equally denied relief or redress at law, when the land 
is unoccupied. The want of an adéquate remedy at law is as abso- 
lute as it is when the plaintiff bas the actual possession. A large 
proportion of the valuable lands of this county are unoccupied. In 
some instances lands having great value for some purposes are not 
even susceptible of occupation. Owners and purchasers are not in- 
diffèrent about the title to such lands. A cloud.upon the title to un- 
occupied land is not less injurions to the owner than it would be if 
he was in possession ; and the ground of his equity to hâve his title 
quieted and clouds removed is preoisely that npon which jurisdiction 
is assumed and relief granted to owners in possession of their lands, 
viz., the law's inability to afford him a remedy. 

Equity courts had their origin in the blind and obstinate refusai 
of the early common-law courts to expound their mies of décision 
and mould their forms of procédure to meet the growing exigencies 
of Society, and the obvions demands of justice. Courts of equity in 
this country should not imitate the bad example of the common-law 
courts, and décline jurisdiction in suits falling olearly within the ac- 
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knowledged and fundamental prinoiple upou ■whîcb equity jurisdic- 
tion is founded, because there seems to hâve been no case calling for 
its exercise under a System of tenures, a rule of seizin, and forma 
of procédure now obsolète in the country of their création, and which 
never had any place in the laws of this country. The jurisdiction 
and praotice in the equity courts of the United States bas a gênerai 
correspondence with that of the chancery courts of England. But 
chancery jurisdiction and practice, like the common law, is subject 
to be modified by local ciroumstances, or local convenience and ne- 
cessity. The altered condition of sooiety and government demands 
corresponding changes in our jurisprudence. Law, like everything 
else, is subject to the law of évolution. The conservatism of courts 
is a guaranty that the proceas will not go forward more rapidly than 
expérience and the plainest principles of right and justice impera- 
tively demand. 

In answer to the argument that the subject-matter of a proceed- 
ing at law in a fédéral court, founded on a state statute, was origi- 
nally exclusively cognizable in equity, and therefore could not be 
ohanged into a proceeding at law, the suprême court of the United 
States, speaking by Mr. Justice Matthews, said : 

"And the remaining question, therefore, beeomes, not so much whether 
congress may, by appropriate législation, transmute an équitable into a légal 
procédure, as whether it eau in any wise change the rules of pleading and pro- 
cédure as to courts, either of law or equity, in force in England at the time of 
the adoption of the constitution, or whether, by the adoption of that instru- 
ment, ail progress in the modes of enforcing rights, both at law and in equity, 
was arrested and their forms forever fixed. To state the question is to an- 
swer it." Ex parte Boyd, 105 U. S. 647. 656. 

And see, to same effect, Ellia v. Davis, 109 U. S. 485, 497; S. C. 
3 Sup. et. Eep. 327. 

But the case at bar falls plainly within the first and most ancient 
principle of equity jurisdiction. No extension or expansion of that 
jurisdiction is necessary to uphold it. 

In Holland v. Ghallen, 110 U. S. 15, S. C. 3 Sup. Ct. Eep. 495, 
Mr. Justice Field, speaking for the whole court, said : 

"The truth is that the jurisdiction to relieve the holders of real property 
frora vexations claims to it, castinga cloud upon their title, and thus disturb- 
ing thera in its peaceable use and enjoyment, ia inhérent in a court of equity. 
* * *>> 

It is true, that case was founded on a statute of Nebraska, but the 
reasoning of the court in support of the jurisdiction under the stat- 
ute, supports it equally independently of the statute. The court say : 

"The property in this case, to quiet the title to which the présent suit is 
brought, is described in the bill as unoccupied, wild, and uncultivated land. 
Few persons would be willing to take possession' of such land, inclose, culti- 
vate, and imprové it, in the face of a disputed claim to its ownership. The 
eost of such improvemeiits would probably exceed the value of the property. 
An action for ejectment for it would not lie, as it has no occupant; and if, as 
contended by the défendant, no relief can be had in equity because the party 
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claiming ownership îs not in possession, the land must continue in Its unim- 
proved condition. It is manifestly fçr tlie interest of tlie community that con- 
flicting claims to property thus situated should be settled, so that It may be sub- 
jected to use and improvement. To meet cases of this character, statutes like 
the one of Nebraska hâve been passed by several states, and they accomplish 
a most useful purpose. And there is -no good reason why the right to relief 
iigainst an admitted obstruction to the cultivation, use, and improvement of 
lands thus situated in the states should not be enforeed by the fédéral courts, 
when the controversy to whieh it may give rise is between citizens of différent 
states. * * * There can be no coutroversy at law respeçting the title to 
ur right of possession of real property when neither of the parties is in posses- 
sion. * * * Undoubtedly, as a foundation for the relief sought, the plain- 
tiff must show that he has a légal title to the promises, and generally that tltle 
will be exhibited by conveyances or instruments of record, the construction 
and effect of which will properly rest with the court. * * * But should 
proofs of a différent character be produced, tlie coutroversy would still be one 
upon which a court of law could not act. It is not an objection to the juris- 
diction of equity tliat légal questions are presented for considération which 
might also arise in a court of law. If the controversy be one in which a court 
of equity only can aflord the relief prayed for, its jurisdiction is unaflected 
by the character of the questions involved." 

The principle i6 said to be somewhat analogous to the jurisdiction 
entertained by courts of equity to compel a person having a prima 
facie right of action to put it in suit in a reasonable tiine, and in de- 
fault to protect the party liable from being molested at law. Spence, 
Eq. Jur. [659,] note 9. 

"The jurisdiction of a court of equity to set aside deeds and other 
légal instruments which are a cloud upon the title of real estate, and 
to order them to be delivered up and canceled, appears to be now 
fuUy established." Willard, Eq, Jur. 304. 

A terse and comprehensive statement of the principle upon which 
the jurisdiction is founded, is contained in Marsh v. City of Brooklyn, 
59 N. Y. 280. Judge Folgeb, delivering the opinion of the court, 
said: 

"When the claim or lien purports to affect real estate, and appears on its 
face to bevalid, when the defect in it can be made to appear onlybyex- 
trinsic évidence, which will not necessarily appear in a proceeding by the 
claimant thereof to enforce the lien, there is a case presented for invoking 
the aid of a court of equity, and to remove the lien which is a cloud upon 
the title.» 

Mr. Pomeroy, in his valuable treatise on Equity Jurisprudence, lays 
it down that courts of equity hâve jurisdiction to remove clouds from 
title where the title to be protected is équitable in its nature, or where 
the title is légal and the remedy at law is inadéquate, (section 1399 ;) 
and in a note to this section the leamed author shows the statement 
of the text is supported by the gênerai, though not quite uniform, 
doctrine of the authorities in this country. On the précise question 
in the case at bar he says : 

"Where, on the other hand, a party out of possession has an équitable title, 
or where he bolds the légal title under circumstauces, that the law canuot 
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furnish him f ull and complète relief, hls resort to equity to hâve a cloud re- 
moved ought not to be questioned." 

The principle on which the juriadiction as founded, and the rule for 
its exercise, are admirably stated in Martin v. Graves, 6 Allen, 601, 
where the court say ; 

" WliBiiever a deed or otlier instrument exists which may be vexatiously or 
injuriously used agaiust a party after the évidence to impeach or invalidate 
it is lest, or which may throw a cloud or suspicion over his title or interests, 
and he cannot immediately protect or maintain his right by any course of 
proceeding at law, a court of equity will alEord relief by directing the instru- 
ments to be delivered up and canceled, or by mailing any other decree which 
justice and the rights of the parties may require." 

In Clouston v. Shearer, 99 Mass. 209, it is said: 

"This is a broad and compreheusive atatement of the principles on which 
such relief is granted." 

And the latter case is cited approvingly in Sullivan v. Finnegan^ 
101 Mass. 447, and the rule applied where the plaintiff and défend- 
ant were occupying différent rooms in the same house, eaeh claiming 
to own the whole; and see Loring v. Downer, l McAll. 360 ; Bunce v. 
GaUagher, 5 Blatchf . 481 ; S. G. 7 Amer. Law Eeg. (N. S.) 35 ; Young 
V. Porter, 3 Woods, 342; Carroll v. Safford, 441, 464. 

Some, of the confusion and apparent conflict in the authorities 
grows ont df the varying provisions of state statutes. Décisions 
based on statutes are cited as though they were an exposition of the 
gênerai principles of equity jurisdiction. It is highly probable some 
of thèse statutes had their origin in a misconception cf the inhérent 
jurisdiction and powers of courts of equity. The tendency of the 
courts at first was to accept thèse statutes as the measure of equity 
jurisdiction in this class of cases. 

The case of Pier v. City of Fond du Lac, 38 Wis. 470, is instruct- 
ive on this point. That was a suit in equity to remove a cloud east 
upon the plaintiff's title by a certificate of asseasment. The bill al- 
leged the plaintiff was the owner in fee of the lot, but said nothJng 
about the possession. The bill being silent on the question of pos- 
session, the court assumed, for the purposes of the ca;se, that the lot 
was unoccupiedv It was contended for the défendant that the action 
could only be sustained under the statute, which is as follows : 

"Any person having the possession ajid légal title to laiid may institute an 
action against any other person setting up;a elaim thereto, and if the plain- 
tiff shall be ablé tô sùbstantiate his title to such land, the défendant shall be 
adjudgèd to release to the plaintiff ail claim thereto, and to pay costs, un- 
less, " etc. Eev. St. 1849, § 34, c. 84- Sev. St. 1858, § 29, c. 141. 

It was cdiiceded that if the suit could not be maintained inde- 
peridently of the statute, the plaintiff's want of possession was fiatal 
to his case; and the court said: 

"Hence we must détermine whether the action can be upheld independ- 
ently of the ptatute. Courts of equity bave inhérent jurisdiction of actions to 
prevent or. remove clouds ou title to land, and hâve constantlyexercisedit 
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from a very early periôd. * * * In thosé action» quia tîmet which may 
bebrought independently of the statute, we flnd no authority for holding that 
possession by the plaintiff is essential to the cause of action; and unless an 
averment of such possession is necessary to show that the plaintiff has no ad- 
équate remedy at law, no valid reaaon is perceived why it should be required. 
True, it is said in the opi nion of Chief Justice DixoN, in Lee v. Simpson, supra, 
[29 Wis. 33'à,] that ' it is only the person having the possession and légal title 
to land who may institute his suit quia timet in equity against any other per- 
son setting up a claim of title thereto,' (page 337;) but the learned chief jus- 
tice is there speaking of an action under the statute, and his remarka haye 
no application to those actions quia timet which may be brought independ- 
ently of the statute. " And see Clo-uston v. Shearer, 99 Mass. 209. 

And the court held that the statute could not be constrned as tak- 
irig away or restricting the inhérent jurisdiction of courts of equity 
to remove cloads upon the title of unoccupied land. 

It is apparent, thereforOj that this and other like statutes do not 
confer a more extensive remedy than exists by virtue of the custom- 
ary jurisdiction of the chancery courts. They may regulate the mode 
of proceeding and form of decree, but they are not necessary to the 
exercise of the jurisdiction. 

A short sentence in the opinion of the court in the case of Orton 
V. Smith, 18 How. 263, is cited a? supporting the proposition that 
equity has no jurisdiction to remove a cloud from title, exceptât the 
suit of one who holds the légal and équitable title and haa the pos- 
session. The case is cited in support of this proposition by counsel, 
and in the late case of Patrick v. Isenhart, 20 Fed, Eep. 339, and 
other cases. This is a total misconception of what was before the 
court in that case for décision, and what was actually decided,. At 
the threshold of the opinion the court say : "The bill in this case is 
in the nature of a bill of peace, as authorized by the statute of. Wis- 
consin." Thç statute is not given, but it is the same that came nn- 
der discussion in the case of Pier v. Fond du Lac, supra. Orton t. 
Smith was. decided in 1855, and Pier v. Fond du Ijaç in 1875, but 
the same statute was in force at both periods, It will be observed 
that in proceeding under that statute the pJaintiff must hâve bçth 
"the possession and the légal title." It does not appçaf who,, iî anj 
one, was in possession of the la,nd, but asit is said , the suit w^as 
founded on the statute, it is higbly probable the plaiptitf vvas. KoW' 
ever this nciay be, it is obvions that the question of possessipn, as^^^ij 
fecting the jurisdiction of the court under the statute,, or independ,eptiy 
of it; was not raised or considered, Orton, the défendant in thçiOTit 
below, had in good faith paid $2,100 foi; a title, boflid to the lanc('«x- 
ecutedby Knab, who held the légal title. Ône» Hubbar4 clamed, a 
secret equity in the land, of which Orton had no ktiowledge. On the 
twenty-sixth of August, 1851, Orton filed his bill in çhaHcery, in the 
state court, against Knab, demanding from him a convéyàtacé of the 
Jegal title acoording tel the exigency of hia bond. During the pèhd- 
ency of this bill> Smith purehased, for a nomirHaiLéonsideration, the 
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real or supposée! secret equity ôf Hubbard, and also obtaîned from 
Knab.for a like considération, a transfer of the legaF title, and there- 
upon filed hîs bill against Orton in the fédéral court, under the Wis- 
consin statut©, to quiet his title. While Smith was the holder of the 
légal and équitable title to the land, he had acquired this title for a 
mère nominal considération, while Orton's suit against Knab in the 
state court," for spécifie performance of the covenants to the latter's 
bond, was pending. Having référence to thèse facts, and touching a 
title so acquired, the court said: 

"Those OdIv who hâve a clear, légal, and équitable title to land conneeted 
with possession, hâve any right to claim the interférence of a court of equity 
to give them peace, or dissipate a oloud on the title. The complainant in 
this case is the volunteer purchaser of a litigious claim; he is the assignée of 
a secret equity for apparently a mère nominal considération, and of the bare 
légal title for a like considération. This légal title was improperly assigned 
to him, during thè pendency of a suit in chancery to ascertain the person 
justly entitled to it." , 

The manifest sensé of the opinion, when read in the light of thèse 
facts, is that there was such a want of considération, conscience, and 
good faith in the acquisition of Smith's title, that a court of equity 
would not iend bim its aid against a honafide purchaser for value of 
an équitable titk. . The question of possession was not mooted. The 
wbrd occurs but once in the opinion, and then casually. There was 
no fact or issiie in the case making it necessary or proper to décide 
whether the jurisdiction in equity, independently of any statute, to re- 
move a cloud from title is restricted to those only who hâve a clear, 
lejgal, and équitable title, and actual possession of the land. This is 
made clear by the fact that the court, in enumerating the defeots and 
weaknesses in the plaintiïï's case, does not mention want of posses- 
sion as ohe of them^ On the facts of the case the court refused to 
treat the plaintiff as the honafide owner of the légal or équitable title. 
The court say he acquired bis title without any valuable considér- 
ation, ^nd that the "légal title was improperly assigned to him during 
the pendency of a suit in chancery to ascertain the person justly 
entitled to it." Thèse findings were fatal to the plaintiff 's case. It 
was upon thesé grounds, and the further ground that a court of the 
United States should not entertain a bill of peace upon a title already 
in litigation in a state court, that the case was decided and the bill 
dismîssed. 

What is said by the court in Branch v. Mitchell, supra, is appro- 
priate hère : 

"The language of the court is always to be understood by applying it to 
the facts of the caae decided. That which seems to be gênerai and of uni- 
versal application, bas, in reality, often a limited application; and so the 
words of truth and the utterances of the law, undeniable in the case wherein 
they are spoken, become the parents of error and false doctrine." 

' It is next objected that section 5206 of Gantt's Digest déclares that 
tax deeds shall be "conelusive évidence" of the regularity of every- 
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thing required to be done by law to make a valid tax sale; and that 
it is not, therefore, open to the plaintiff to pfovè the irregularities re- 
lied on to invalidate tjie sale. But the suprême court of the state 
haa held that provision of the statute unconstitutional, and deeided 
that^the deed is oniy prima facie évidence that the neceSsary steps 
were taken to make a valid sale. Cairo é F. B. Co.v. Parles, 32 
Ark. 181; Hickman v. Kempner, 35 Ark. 505. The faot that no 
warrant was issued to the collector authorizing him to coUect the 
taxes, as required by section 5139, is fatal to the tax title. Cooley, 
Tax'n, 292, and cases cited. The failure of the assessor to authen- 
ticate bis assessment roU by the oath required by section 5112, is 
also fatal to the validity of the tax sale. Cooley, Tax'n, 289, and 
cases cited; Burroughs, Tax'n, 232, 249, 250. Irregularities less 
serions than either of thèse bave been held to avoid tax sales in this 
state. Hickman v. Kempner, supra; Hare v. Carnall, 39 Ark. 196; 
Crâne v. Randolph, 30 Ark. 579; Pack v. Craivford, 22 Ark. 489; 
Vernon v. Nelson, 33 Ark. 748 . 

It is objected that the plaintiff did not tender to the défendant the 
taxes paid by him, with penalties, etc., and make affidavit of that 
fact, as required by section 2267 of Gantt'a Digest, before bringing 
his suit. That section bas no application to suits like the one at 
bar. Chaplin v. Holmes, supra; Hare v. Carnall, 39 Ark. 196, 203. 

The provisions of section 5214 of Oantt's Digest are applicable to 
this case, and the défendant. is entitled to recover in this suit the 
taxes, interest, penalty, and costs of advertising charged on the land 
at the time of the sale, and ail subséquent taxes paid by her, with 
interest, and to hâve a lien decreed on the land for the same. Hunt 
V. Curry, 37 Ark. 100. 

As to the equities of a purchaser at a tax sale, independently of 
the statute, see Hickman v. Kempner, 35 Ark. 505, 510; Hare v. Car- 
nall, 39 Ark. 196, 203; Ware v. Woodall, 40 Ark. 42; : Chaffe v. Oliver, 
39 Ark. 631. 



Clapp and others v. Dittman and others.^ 

Peeby and others v. Coiœy and anothe?,* 

(Circuit Court, E. D. Missouri. July 25, 1884.) 

1. Genekal Assignmbnt bt InsoiiTent DbbtoB — Rkt. St. Mo. S 854, Cbif- 

BTRUBD. 

Where an insolvent deblor transfers ail his.property to a single predltor.un- 
der such circumstances that it is Obvious that there is no interition of njëfely 
giving security, the transfer will be treated asan assignment iii trust forthp 
beneflt of ail his creditors, withia the provisiona pf section 354 of thp Revised 
Statutes of ilissouri, regardless of the form of the instrument. 

lR«ported by Benj. F. Rex, Ë84., of the st. Louis biir. 
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2. SAMB — POWHK OP FEDERAL CotJRTS UNDBÎt StATE BTATUTE — pROCEDtTRB. 

Fédéral courts hâve authority to take possession of property so assigned, and 
dispose of it in accordance with the provisions of the state statuts ; and where 
a form of procédure is prescribed by the state statute, which may be pursued 
hy the state courts of gênerai jurisdiction, it may also be pursued in the cor- 
responding fédéral courts. , ' 

3. Samb— Réduction dp Claim to Judoment Unnecbssabt. 

It is not neceisary in such cases, to entitle a creditor to équitable relief in a 
fédéral court, that he should reduce his claim to judgment. 

In Equity. Demurrers to bills. 

Both bills allège an asaignment by an insolvent debtor of ail his 
asseta to a single cfeditor, with the purpose of giving the assignée an 
undue' préférence over other creditors, and of hindering, delaying, 
and defrauding the latter. In the first case, the assignaient was in 
the form of a chattel mortgage, but was not, it la alleged, intended 
to opérate as such, but as an assignment. The complainants seek 
to bave said conveyances declared assignments for the benefit of ali 
creditors, within the meaning of section 354 of the Revised Statutes 
of Missouri, which provides that "every voluntary assignaient of 
lands, teneménts, goods, chattels, elïects, and crédits, made by â 
debtor to any person in trust for his creditors, shall be for the benefit 
of ail the creditors of the assignor in proportion to their respective 
claims." 

G. Porter, W. D. Anderson, and McKeighan é Jones, for complain- 
ants in the first case; and Mills é Fletcraft, for complainants in the 
second. 

Hugo Miiench, for défendants in the first case. John D. Johnson 
and Smith P. Galt, for défendants in the second. 

Brewer, J. Thèse cases were argued together. Both stand on 
demurrer to the bill. Both involve the same questions, and will 
therefore be disposed of by the same opinion. In them are presented 
three questions : 

First. Where a debtor who is insolvent transfers ail his property to 
a single party, and under such circumstances that it is obvious that 
there was no intention of merely giving security, and with the idea 
of paying the debt and reclaiming the property, must such transfer, 
no matter by what form of instrument, whether that of a chattel 
mortgage or otherwise, and whether made to the creditor directly or 
to a trustée, be treated as a gênerai assignment, and for the bene- 
fit of ail creditors ? This question was fuUy considered by this court 
in the case of Martin v. Hausman, 14 Fed. Rep. 160, and after a 
fui] examination of the statutes of Missouri and the décisions of its 
suprême court, it was answered in the affirmative. The opinion in 
that case was written by Judge Krekel, and was ooncurred in by my 
predecessor, Judge McCbaey. That opinion was foUowed in Dahl- 
man v. Jacobs, 15 Fed. Eep. 863, in Kellogg v. Richardson, an un- 
reported case in the Western district, and alsô, I am informed, in 
other cases in this court, as well as in some of the district courts of 
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the stafe. While, if this was a new question, I confess my own con- 
clusions would be différent, and in barmony with the décisions of Nat. 
Bank v. Sprague, 20 N. J. Eq. 28; Farwell v. Howard, 26 lowa, 381; 
Doremus v, O'Harra, 1 Ohio St. 45; Atkinson v. Tomlinson, Id. 241; 
and other cases cited by counsel for défendants; yet I think there bas 
been sucb a course of décision in this circuit as to establish the rule in 
the United States courts for this state in accordance with the opinion 
in Martin v, Hausman, supra, and until there be some authoritative 
construction of the statute by the suprême court of theUnited States, 
or of the state, I shall follow the rule laid down as above. I feel the 
more constrained to do this, as such a construction, seouringan equal 
distribution of the property of an insolvent among ail his creditors, 
is manifestly most just and équitable. 

Second. It is insisted that if this instrument is to be treated as a 
gênerai assignment under the statute for the benefit of ail creditors, 
the state courts bave exclusive jurisdictton; and that the remedy of 
the plaintiff was by citing the supposed assignée to appear in the 
state courts and distribute the property among ail tbe creditors in ac- 
cordance with that statute, This claim caunot be sustained. The 
mère fact that rights are created by virtue of a state statute, and 
proceedings made for the enforcement of those rights in the courts of 
the state, does not prevent a foreign créditer from asserting the same 
rights in the courts of the United States. The question hère is not 
whether the fédéral courts can take possession of property already in 
the custody of the state courts, or whether they can supersede or in- 
terfère with any action of the latter, but whether, no action having 
been taken in the latter, the fédéral courts are without jurisdiction to 
enforce rights under the statutes of the state, and for which a spécial 
modeof procédure is prescribed. It must be borne in mind that the 
rights asserted in thèse cases are not whoUy statutory. The transfer 
of property by assignment, bill of sale, or mortgage is a common-law 
rigbt, and the statute only prescribes the effeot of such a transfer by 
an insolvent; it does not create, but only régulâtes, the right. It is 
like that législation" which détermines, as between the mortgagor and 
mortgagee, the rigbt of possession, or which requires notice to give 
validity as against subséquent purchasers. So as to the procédure. 
Jurisdiction over the assigned property is by the statute given to the 
state courts. It coald not well be otherwise. Methods of procédure 
are prescribed; but such is the case as to gênerai rules of practice. 
The state law enacts tbem, and the fédéral courts follow them. 
There is nothing of a substantial character in the methods prescribed 
which makes it impossible for courts of gênerai jurisdiction, like the 
circuit courts of the United States, to take possession of assigned 
property and dispose of it in accordance with the terms of the state 
statute. And where the question arises solely on the matter of pro- 
cédure, as a rule I think it may be afSrmed that if the proceeding ip 
one which by the terms of the state statute may be pursued in the 
v.2lF,no.l — 2 
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state courts of gênerai original Jurisdiction, it may also be purstied in 
the corresponding fédéral courts. A mechanic's lien may b'e fore- 
closed in the fédéral courts. So, where proceedings for the condetu- 
nation of land and the assessment of damages therefor are taken, 
they are, as has been repeatedly heïd, removable to and triable in 
the fédéral courts. See, as bearing upon this gênerai question, Strong 
T. Goldman, 8 Biss. 552; 2 Story, Eq. Jur. § 1057; Lacklandv. Gar- 
esche, 56 Mo. 267. This is not the case of a naked statutory right, 'with 
a procédure for its enforcement, which is not adjustable to the ordi- 
nary processes and practices of the courts, and in which the right 
is limited by and enforceable only in the statutory remedy. 

Finally, it is insisted that the plaintiffs, being only gênerai cred- 
itors, and not having, as yet, reduced their claims to judgment, hâve 
no standing in a court of equity to enforee such claims as against 
thèse transfers. The opinion in the case of Dahlman v. Jacoba, supra, 
sustains this view, but the décision there was subsequently set aside 
in the same case. 16 Fed. Rep. 614. True, in this latter opinion, 
nothing is said as to the spécifie ground upon which the former 
was based, so that opinion was not expressly overruled ; but in view 
of the décision of the suprême court of the United States in Case 
V. Beauregard, 101 TJ. S. 688, I am constrained to rule against the 
défendants on this proposition. In that case it was decided that 
"whenever a créditer has a trust in bis favor, or a lien upon property 
for the debt due him, he may go into equity withôut exhausting his 
remedy at law." The first clause of this décision covers this case. 
The plaintiffs seek to charge the défendants, holding certain property 
as trustées for them and other oreditors. The gravamen of the suit 
is the enforcement of a trust. Strike that out and nothing is left. 
And, in accordance with that décision, it must be held that a gênerai 
creditor may, without reducing his claim to judgment, proceed in 
equity to charge one holding the property' of his debtor received un- ■ 
der such an assignment or transfer as a trustée for the benefit of 
creditors. Ins. Go.v. Transp. Go. 10 Fed. Ee •. 596; Samey. Same, 
13 Fed. Eep. 516; Batchelder v. AUheimer, 10 Mo. App. 181 ; Holt v. 
Bancroft, 30 Ala. 193; 1 Story, Eq. Jur. §§ 5é6, 547. Thèse are ail 
the substantial questions presented. 

The demurrer must therefore be overruled, and défendants will 
hâve leave to answer by the September rules. 
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United States v. Maxwell Land-Geant L'o. and others. 

{Oireuit Court, D. Colorado. July 28, 1884.) 

1. Land Gbant— Effect of Oonfirmatobt Àci" of CouaRESB os Buktbyob'b 

Repobt. 

An act of congresa conflrming the report of the surveyor gênerai of the terri- 
toiy of New Mexico as to the validity and extent of a Mexican land grant opér- 
âtes as a errant de nova of ail the land within the boundarie» as givea in that re- 
port. 

2. Samb— Ekrob or Fraud of Survetob — Powbbs of thb Courts. 

If a surveyor, having beendirected lo make a survey of 22 leagues, in fact sur- 
veyed 44 leagues, and piatted a tract thereof, tlie error is one that can be cor- 
rected by the courts, even after the issue of the patent ; and that, notwithstand- 
ing the principle that a confirmatory act of congress secures to the patentée 
ail the land included in the bounriaries given in the surveyor's report 
8. Bame— Offjoeks of thb Government — Agenct — Scopb op Adthokitt. 

Ail the ofHcers of the government, from the higbest to the lowest, are but 
agents with delegated powers, and if they act beyond the scope of those dele- 
. gated powers their acls do not bind the principal. 

4. Bame— Învaliditï — Subséquent PaECHASBRs— What is Notice. 

When a.patent on its face recites the terms of the original pétition and grant, 
and gives the description in full, as well as the Unes of the survey based 
thereoh, the purchaser of a title undur such patent is chargeable with notice 
of whatever it contains. 

On Demurrer to the Bill. 

J. A. Bentley, for complainant. 

Frank Springer and C. E. Gast, for défendants. 

Bbbwbb, J. Tbis was an action brought by the United States to 
set aside a patent to what is known as the Maxwell land grant, or to 
80 much of it as lies within the state of Colorado. The case now 
stands on demurrer to an amended bill. Two principal questions 
bave been presented and argued. 

First. It is insisted that the extent of the original concession to 
Beaubien and Miranda did not exceed 11 square leagues to eacb, or 
less than 96,000 acres, and that the description in the pétition, and 
other papers executed wbile the territory was a province of Mexico 
and before its acquisition by the United States, only defined the outer 
boundaries within which a tract of 22 square leagues could be se- 
leeted by the applicants; and this, because, under the Mexican decree 
of August 18, 1824, as well as the régulations of November 21, 1828^ 
only 11 square leagues could be granted to any one person; that the 
confirmation by the act of congress must be understood as limited to 
the terms of the original concession, and as confirming only a grant 
to that extent. I think the case of Tameling v. Freehold Co. 93 U. 

5. 644, effeotually disposes of this question. That case held that the 
confirmation by an act.of congress was équivalent to a grant de novo, 
and I seeing no substantial différence between that case and this. 
In order to a clear understanding of the point of différence presented 
by counsel for the government, a brief atatement of the action of con- 
gress is necessary. 



20 , FEDBEAIj beporteb. 

After the treaty of Guadalape Hidalgo, by whîch we acquired thîa 
territory, congress, in 1854, (10 St. p. 308, § 8,) cast upon the sur- 
veyor gênerai of the territory of New Mexico the duty of ascertaining 
the origin, nature, character, and extent of the private land claima 
therein, and required him-to make a full report, with his décision 
thereon, to be laid before congress for such action as it shonld deem 
fit. In pursuance of that duty the surveyor gênerai, on September 
15, 1857, transmitted his report as to this claim, showing a pétition 
for a grant of lands, describing them only by the outer boundaries, 
the grant by the governor of the territory, the giving of juridical pos- 
session, a dispute as to the grant, its confirmation by the départ- 
mental assembly, its occupation by the grantees, and then his opin- 
ion that it was "a good and valid grant aceording to the laws and 
customs of the government of the republic of Mexico." Some 18 of 
thèse land claims were in separate reports thus transmitted by him 
to congress and placed before that body for action, and on the twenty- 
first of June, 1860, an act was passed confirming most of them.'in 
accord anee with the recommandation and décision of the surveyor 
gênerai. Among thèse claims No. 15 was the one in controversy in 
this suit. No. 4 was the one which came before the suprême court 
for considération in the case just referred to. In the report of the 
surveyor gênerai of that claim, after narrating the prior proceedings, 
which were similar to those in the case at bar, he makes this décis- 
ion: 

"The grant being a positive one, witliout any subséquent conditions at- 
tached, and made by a compétent authority, and liaving been in tiie posses- 
sion and occupancy of the grantees and their assigns from tlie time the grant 
was made, it is the opinion of thia office that the grant is a good and valid 
one, and that a légal title vests in Charles Beaubien to the land embraced 
within the limits contained in the pétition. The grant is therefore approved 
by this office, and transferred to the proper department, with the recommen- 
dation that it be eonflrmed by the congress of the United States." 

So that while in that case he declared that the grant was a good and 
valid one, and that a légal title was vested in Charles Beaubien to 
the land embraced within the limits contained in the pétition, in this 
he simply says that it is a good and valid grant aceording to the laws 
of the government of the republic of Mexico; hence counsel argues 
that as by suoh lawa only 11 square leagues could be granted to a 
single person, what the surveyor gênerai meant to say was simply 
that it was a good and valid grant to the extent of 22 square leagues 
within thèse outer boundaries, and that congress, confirming his re- 
port, only eonfirmed the grant to that extent. As heretofore stated, 
I do not think the différence between the cases of any significance. 
AU preliminary statements in the two reports, as to pétition, descrip- 
tion, grant, and occupation, are alike. In each the pétition is for 
the land described, and not a tract within the boundaries named. In 
neither is any notice of the alleged limitation of 1 1 square leagues. 
In each the land described is largely in excess of such limitation, in 
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that case amounting to over a million of acres. Each speaks of the 
grant, and aflfirms tiiat it is valid, and does not say that there is a 
valid grant within the lands described. There is no suggestion of 
the boundaries of a tract of 11 or 22 square leagues within the out- 
boundaries, and, indeed, no référence to any tract but the single one 
described, and for which the pétition was originally presented. Con- 
gress, in the act of confirmation, confirms thèse claims as recom- 
mended. By the same act, however, two other claims reported and 
recommended for confirmation by the surveyor gênerai were con- 
firmed, — the one only to the extent of five square leagues, and the other 
to two persons, to the extent of twenty-two square leagues; and in 
the second section the rules for locating thèse two tracts of five and 
twenty-two square leagues within the out-boundaries of the claims 
were prescribed. Evidently, the attention of congress was directed 
to the extent and boundaries of thèse claims, and if it had intended 
to confirm a grant of only 22,square leagues within the out-boundaries 
of this tract, it would, as in the other cases, hâve prescribed some 
rule for locating such grant. No other reasonable interprétation can 
be put upon the language of the surveyor gênerai than this : that he 
believed the grant was of the entire land, that it was a good and valid 
grant according to the laws of Mexico, and that he recommended it 
as a whole for confirmation. It would .bé a strained and unnatural 
interprétation of such language to say that it meant simply that there 
was a valid grant within thèse out-boundariea; and the confirmation 
was of the grant as he stated it was made. 

In coming to this conclusion I am not insensible of the rule that 
where there is a doubt as to the extent of a grant from the govern- 
ment the doubt is to be resolved in favor of the govemment ; but, 
nothwithstanding this, I think the language of congressional grants, 
and of ail papers and instruments appertaining thereto, should be 
taken in its ordinary and natural meaning, and that there should, be 
no straining of language or twisting of terms in order to disclose 
limits and exceptions therein. When a report is made that a pétition 
was filed for a grant of certain lands, describing them, and that such 
lands were granted and hâve been occupied by the grantees, no one 
would for a moment suppose that it was the intention simply to say 
that within the boundaries . dbsoribed there was a valid grant for a 
smaller and undescribed portion of land. . 

I hold, therefore, that the act of congress operated as a grant cie 
novo for ail the land within the boundaries as given in the report of 
the surveyor gênerai. 

The second question is this: Âssnming that thë grant was good 
for ail the land within the out-boundaries, and not simply for the 22 
leagues, the bill allèges that the patent covers about 270,000 acres 
of land in Colorado not within those out-boundsiries, and that this 
patent was obtained by fràud »nd misrepresentation. It chai'ges 
thafc in 1870, which was aftei' the confirmato.ry act, and wMle thô 
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parties întereste'd were seeking to obtain a patent, some of tliem em- 
ployed one W. W. Griffin, a deputy United States surveyor, to make 
a survey of the out-boundary lines ; that he did make a survey and 
plat, which was filed in the interior department ; that by that survey 
and plat some 500,000 acres were included within thèse lines, which 
did not properly belong there; that thereafter and in 1877 the land 
department awarded a contract to two deputy United States surveyors 
to survey the grant on behalf of the United States; that thèse deputy 
survej'ors did not run the true boundaries, but falsely and fraudu- 
lently, and with intent to oheat the government, ran their easterly 
and northerly lines at a great distance from the true boundaries, and 
80 as to include therein about 270,000 acres of land lying within the 
atate of Colorado. It is true, the bill does not show any improper 
relations or dealings between the parties interested in the grant and 
tliese two deputy surveyors, upon whose survey the patent issued ; and 
l'-pon that counsel for the défendants insist that whatever of wrong 
jnay hâve been done by the surveyors is not ohargeable to them ; that 
tbe government cannot take advantage of it ; and that the courts can- 
rot set aside a patent because of aiïy mistake in the survey, the mat- 
ter of survey being whoUy within the jurisdiction of the land depart- 
ment; and the cases of U. S. v. Flint, 4 Sawy. 51; U. S. v. Sepulveda, 
1 "Wall. 104 ; and of U. S. v. VaUejo, Id. 658, are cited. I do not 
think thèse cases can be regarded as décisive of this question, for 
they must be read in the light of the spécial provisions of the stat- 
ute concerning the settlement of California land claims. By thèse 
provisions a commission was established to détermine the validity of 
such claims, with right of appeal to the district court, and after the 
validity of the claims had been finally established, the duty of mak- 
ing the survey was specifically cast upon the surveyor gênerai, with 
right of review before the commissioner of the land department at 
Washington, while hère the only provision to which I bave been re- 
furred is found in section 2447 of the Eevised Statutes, which pro- 
TJdes that it may be lawtul to issue patents for confirmed claims "upon 
the présentation to the commissioner of the gênerai land-office of 
plats of survey thereof, duly approved by the surveyor gênerai of any 
state or territory, if the same be found correct by the commissioner." 

Now the principle upon which défendants make their claim is that 
laid down in the case of U. S. v. Arrendondo, 6 Pet. 729, as foUows: 

"That where power or jurisdiction is delegated to any public offlcer o 
tribunal over a subject-matter, and its exercise is confided to his or their dis- 
crétion, the acts so done are binding and valid as to the subject-matter, and 
indlvidual rights will not be disturbed coUaterally for anything done in the 
exercise of that discrétion within the authority and power conferred. The 
only questions which can arise between an individual claiming a right under 
the acts done and the publie, or any person denying its validity, are, power 
in the offlcer and fraud in the party." 

And it is insisted that, as no fraud in the party is shown, the patent 
is beyond question, no matter what mistakes or wrong may be cîaarge- 
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able to the ofiSpers of the government. I do not think that principle, 
when fairly construed, extends to the case at bar so far as to support 
the claim of the défendants. It is obvioas that surveys may be made 
in two very différent classes of cases. In the one class the surveyor 
may be directed to survey a tract of a given number of acres. lu 
such a case, there being no spécial provision as to the form or loca- 
tion of the tract, a discrétion must be left with him. He may survey 
the tract in a square form or with irregular boundaries, or looate it 
anywhere within the prescribed out- boundaries. Thus, in the case at 
bar, if the claim had been conôrmed to the amount of 22 leagues 
only, it might fairly be held that the surveyor had a discrétion whether 
to locate thèse 22 leagues in a square form or in a tract of irregular 
flhape, and anywhere within the out-boundaries, and that when he 
had made a survey and plat of such number of leagues, and a patent 
had been issued therefor, the matter was beyond inquiry in the 
courts. Yet even in such cases, at least before the issue of the pat> 
«nt, it would seem, from the remarks of Mr. Justice Miller in the 
case of U. S. v. Vallejo, supra, there might be circumstanoes which 
would justify a review of the surveyor's action in the courts; and, 
on the other hand, if be included in bis survey a tract larger than 
he was authorized, bis error ought to be correctible in the courts 
even after the issue of the patent. Tbus.if he were directed to make 
a survey of 22 leagues, and, in fact, surveyed and platted a tract of . 
44 leagues, I think the error one that could be corrected even after 
the issue of the patent, and that the principle heretofore referred 
to could not be invoked to sustain his action. His action would be 
beyond his jurisdiction, which was limited to 22 leagues, and there- 
fore not binding on the government, for the action of no tribunal or 
ofScer beyond the limita of the jurisdiction conferred is binding. The 
other class of cases exists where the surveyor isrequired to survey, 
not a tract of a given number of acres, but a tract of certain specified 
gênerai boundaries. In that case he has no gênerai discrétion. He 
may not run the lines where he sees fit, or include within his survey 
any land outside of those gênerai boundaries. It is, perhaps, true 
that where the calls in stich a gênerai description can be upon the 
configuration of the ground answered in two or three différent ways, 
his judgment as to the true answer, when confirmed by the depart- 
ment at Washington and foUowed by a patent, may be beyond the 
challenge of the government. But when thèse calls are in fact dis- 
regarded and the lines run far outside the gênerai description, I think 
it must be held that he has gone outside his jurisdiction. Of course, 
no trifling departure would, after the solemn act of the issue of a pat- 
ent, justify the interférence of a court of equity; but when such de- 
parture is a gross one, and a large body of land not within the speci- 
fied out-boundaries is included within the survey, it seems to me a 
case is disclosed for the interposition of the courts. AU the cfficers 
of the government, from the highest to the lowest, are but agents 
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■with delegated powers, and if tliey act beyond the scope of lliose del- 
egated powers their acts do not bind the principal. Thus, it a grant 
was made of a spécifie section of land, and on the authority of such 
grant a patent was issued for two sections, it could not be claimed 
that the government was bound thereby, and could not set aside the 
patent so far as it induded the second section. That, it seems to me, 
is parallel with the case at bar. The confirmation was of the grant 
with certain named out-boundaries, and the allégation is that the 
lines of the survey did not follow those out-boundaries, but extended 
far beyond them, so as to embrace 270,000 acres of public lands lying 
within the limits of this state. Such action of the surveyor, although 
confirmed by the commissioner and followed by a patent, seems to 
nie to hav9 been outside the jurisdiction and not binding on the gov- 
ernment. I do not think the surveyor gênerai, the commissioner of 
the gênerai land-of&ce, the secretary of the interior, or the président, 
or ail together, can give away public lands, either directly or indirectly ; 
and when they hâve executed instruments apparently conveying lands 
not granted by congress, the government can come into the courts for 
relief. 

But it is said that the présent owners hâve acquired title since the 
patent, hâve bought on its faith, and that as between them and the 
government the latter ought, therefore, to sufîer for the conduct and 
mistakes of its ofBcers and agents. The bill allèges, in a gênerai way, 
notice by the defenda.nts of ail the mistakes and wrongs charged. 
But I do not lay so much stress on this, to defeat the application of 
the principle suggested, as upon the fact that the patent on its face 
récites the terms of the original pétition and grant, gives the descrip- 
tion in fuU, as well as the lines of the survey based thereon; and I 
take it that every one who purchases a title under such a patent is 
chargeable with notice of whatever it contains. The purchasers, 
therefore, had notice that congress only confirmed the grant as orig- 
inally petitioned for, and that the officers of the government had no 
authority to issue a patent for any land outside those boundaries. 
They knew, or at least are chargeable with knowledge of, the fact now 
alleged in the bill, that the lines of this survey run way outside of the 
out-boundaries as given in the grant. Of course, this precludes them 
from occupying the position of innocent purchasers. 

I think, therefore, that the demurrer to the bill mast be overruled. 
The défendants will bave leave to answer by the October rules. 
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Dbming V. Norfolk & W. E. Co. 
'Circuit Court, E. V, Pennsylvania. June, 1884.) 

1. Carriers— THBOUQHLraEs— Respective Liabilittof Cîonhectino Oabeiebs. 

Several connectin? carriers, having entered into certain contract arrange- 
ments for contiûuous transport ation on through bills of lading, at settled rates 
of compensation, providiug tliat eacli Une should be responsible alone for its 
acts or omissions, do not tliereby beoome liable as partners for the undertak- 
ings, représentations, or raiscondact of the carrier wlio receives merchandise 
from a stiipper. 

2. 8ame— Dblivebt— Blook in THitouan Linbs— Loss by Fibb— NEOLiaENCB. 

Where cotton was delivered to a carrier to be transported from Memphis, 
Tennessee, to Wooasocket, Rliode Island, upon througli bills of lading, ex- 
einpting liability for tire, issued by the receiving carrier in pursuance of such 
arrangement between the Connecting carriers, and the cotton was delayed at 
Norfolli Ijy reason of a block caused by accumulation of f reight on the line in- 
tended to convey it therefrom, and was stored in the defenafant's warehouses, 
wliere it was burned, Tidd, that the company so Btoring the cotton was not 
boiind to send the cotton forward by other Unes, and was not liable for the 
loss. The fact that the company had elïected an Insurance on the cotton is un- 
important. 

This was an action on the case by E. H. Demîng & Co. against the 
Norfolk & Western Eailroad Company, and was tried without a jury 
before the Hon. William MoKbnnan and William Butler. The fol- • 
lowing facts were found: 

First. The Norfolk & Western Eailroad Company, the défendant, is a cor- 
poration owning and operating a line of railroad extending from Bristol, 
Tennessee, to Norfolk, Virginia. At Bristol it connects with the line of the 
East Tennessee, Virginia & Georgia Railroad Company, and at Eoanoke, 
about 130 miles east of Bristol, with that of the Shenandoah Valley Railroad 
Company, whlch connects at Hagerstown with the Pennsylvania Railroad 
System. Thèse corapanies bave entered into certain contract arrangements 
for the conduct of through business, under the name of the Virginia, Ten- 
nessee & Georgia Air-line, but there is no other évidence in the case showing 
the terms of this contract than appears in the bills of lading and manifests, 
and the conduct of the parties as hereinafter stated. 

Second. On October 11, 1883, the plaintiffs, R. H. Deming & Co., who are 
cotton buyers, shipped at Memphis, Tennessee, for Woonsocket, Khode Island, 
two lots, one of 50 and the other of 100 baies, and on October 17, 1883, an- 
other lot of 100 baies. The shipment was made upon the Memphis & Charles- 
ton Railroad, and three full bills of lading, ail similar in form. The material 
clauses of the bills of lading are as follows: 

"Memphis & Charleston Railroad and Connections. 
"(JEast Tennessee, Virginia de Qeorgia Railroad Company, Lessee.) 

"October, 1883. 
"Received of A. B. the following packages, marked, etc., to be transported 
by the Memphis & Charleston Railroad, and Connecting railway and steam- 
ship lines, to order, at Woonsocket, R.I., * * * upon the following con- 
ditions: 

"(1) That the Memphis & Charleston Railroad, and the steam-boats, rail- 
road companies, and torwarding lines with which it connects, and which re- 
çoive said property, shall not be liable * * * for loss or damage on any 
article of property whatever by lire or other casualty while in transit, or 
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while in dépôts or other places of transhipment, or at dépôts or landinga at 
points of shipment or delivery. 

" (7) In considération of the spécial rate named in margin, tlie shipper or 
agent of the owner of the property carried agrées to effect an insurance 
against lossoir, damage by flre while in transit, in deposit, or in places of 
transhipment, or at dépôts or laudings àt ail points of delivery; and it is ex- 
pressly agreed that the carrier shall be entitled to the beneflt of any insur- 
ance effected covering any such risk, loss, damage, or détriment, 

"(8) It is furtherstipulated and agreed that in case of any loss, détriment, 
or damage donc to or sustained by any of the property hère receipted for, 
during such transportation, whereby any légal liability or responsibility shall 
or may be incurred by the terms of this contract, that eompany alone shall be 
held aus.werable therefor in whose actual custody the same may be at the time 
of the happening of said loss, detrinient, or damage, and the carrier so liable 
shall hâve the f ull benefit of any insurance that may hâve been effected upon 
or on account of said gooda. 

"This contract is executed and accomplished, and the liability of the com- 
panies as coinmon carriers thereunder terminâtes, on the arrivai of the goods 
or property at the station or dépôt to which this bill contracta, and the com- 
panies will be responsible as warehouseman only thereafter; and unless re- 
moved by consignée from the station or dépôts of delivery within twenty-four 
hours of their said arrivai, they lïiay be reuioved and stored by the companies 
at the owner's expense and risk. 

"Notice. In accepting this bill of lading, the shipper or the agent of the 
property carried expressly agrées to ail stipulations, exceptions, and condi- 
tions. 

"In witness whereof, the agent hath affirmed to bills of lading, ail 

of this ténor and date, one of which being accomplished, the others to stànd 
void. " , Agent." 

Third. The route over which the cotton was to be carried, as fuUy undeir- 
stood by the plaintifls, was by the Memphis & Char lésion road to Chattat- 
nooga; tlience by the East Tennessee, Virginia & Georgia Eailroad to Bristol; 
thenee by the Norfolk & Western Railroad to Norfolk ; thence by the steamers 
of the Merchants' & Miners' Steam-ship Company to Providence. Manifests 
or way-biUs, which are memoranda sent by the flrst carrier with each car 
containing instructions to the succeeding carriers for the transhipment and 
final delivery of the f reight, accompanied each shipment, giving the directions 
under which the cotton was to be transported and transf erred from one carrier 
to the other. The through freight was 74 and 78 cents per hundred pounds, 
which was less than one-half the sum which would hâve been chargea had the 
cotton been shipped and reshipped over each of the Connecting lines. The 
plaintilïs had made other shipments by the same route, and knew the Une of 
steamers by which the cotton was to be carried from Norfolk to Providence. 
The time occupied in transport between Bristol and Norfolk by railroad is 48 
hours, and from Roanoke to Norfolk is 36 hours. The usual'delay in tranship- 
ment at Norfolk was two days. In ordinary course of transportation cotton 
reaches Providence in 14 to 18 days from Memphis, and it was the usual 
course of dealing of the plaintififs to send out tracers if the cotton did not ar- 
rive within 20 days from the time of shipment. 

Fourth. The Merchants' & Miners' Transportion Company run two lines 
from Norfolk, — one to Boston and one to Providence, — and prorate with the 
Virginia, Tennessee & Georgia Air-line upon ail freight received from over 
that Une; and, by an understanding between the steam-ship companies run- 
Qing steamers from Norfolk, is the only Une that carries freight to points 
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east of the Connecticut river. TJnder the samé understanding, the Old Do- 
minion Steara-ship Company, running to New York, was to receive ail freight 
to points west of the Connecticut river, and the Baltimore Steam Packet 
Company for Philadelphia, in connection with the Philadelphia, Wilraington 
<fc Baltimore liailroad. Upon the Providence line there were four steamers, 
makina: tri-weekly trips, which were of sufflcient capacity to cany the freight 
that usually ottered. 

Fifth. Ùpon the flfteenth of October the transportation company was 
unable to accept 600 baies of cotton till the next day, on account of accumu- 
lations of freiglit which had grown gradually from early in the month. Be- 
tween the flfteenth and twenty-third of October there had been communica- 
tion betweeii the offlcers of the two companies in référence to the forwarding 
of the increased quantities of freight tiiat were in transit. The Norfolk agent 
of the steam-ship company visited Baltimore, Philadelphia, and New York to 
charter other steamers, and chartered the only steamer which he had suc- 
ceeded in flnding. This steamer arrived at Norfok on October 28th. The 
président of the steam-ship company also promised to transfer in a few days 
one of its Savannah steamers to the Providence line to accommodate the un- 
usual influx of business ; and in order to increase the number of trips between 
Norfolk and Providence, temporarily stopped rur.ning up to Baltimore, which 
was on the route. In the fall of the year ail Unes of transportation from the 
south to the north are commonly more or less erowded, but the pressure in 
October and November, 1883, was unusually great upon ail Unes. When the 
flrst shipment arrived on the twenty-third of October, an extra steamer was 
expected in a few days. About 12,000 baies of cotton had accumulated on the 
wharves and warehouses of the steam-ship company, and when the flrst ship- 
ment of the cotton in question arrived upon the twenty-third of October, and 
the agent of the railroad company tendered delivery in due course, no more 
could be conveniently stored at that point, and the agent of the steam-ship 
company declined to accept it, upon the ground that lie had no place to store 
it, but proposed that if the railroad company would unload and store in its 
own warehouse and on its wharf about 2,000 baies of cotton, he would pay 
for Insurance upon it and send a steamer in a few days to remove it. The 
wharf is the regular terminus of the railroad of the défendant in the city of 
Norfolk, and equally accessible as that of the steam-ship company to steam- 
ers. In View of the declared and actually existing impossibility of its receipt 
by the transportation company, and in reliance upon the assurance from the 
ofBcers of the steam-ship company that anadditional steamer would be for- 
warded to remove the cotton within a few days, the superin tendent of the 
railroad company authorized the Norfolk agent to unload the cotton and ef- 
fect an Insurance of $100,000 in the name of "The Norfolk & Western Eail- 
road Company, and for account of whom it may concern." On October 26th 
about 1,000 baies additional arrived, making 3,028 baies in ail, and wereun- 
ioaded under the same agreement, and $40,000 additional Insurance was ef- 
fected. The premiums were paid by the steam-ship company. 

The exact dates of the arrivai of the cotton were as follows: 

1883, October 22, 

23, 

24, . ■ - 

25, 

26, - 

27, 

31, - • - - - 

Date of arrivai notgiven, .... 
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23 


<( 


3,028 baies, 
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The cotton thus stored on the defendarit's wharf and in the warehouse was 
cotton destined for Providence, and was selected by the steam-ship company 
£or unloading at the wharf for this reason. No increased risk of fire arose l'rom 
placing the cotton on the wharf and in the store-house, as was done. It was 
the custom of each company to insure merchandise in its custody, aud like 
insurance woqld hâve been taken out if the cotton had been stored at the 
steam-ship wharf. From day to day repeated assurances were given that a 
steamer would be sent, and the extra vessel, which arrived on October 28th, 
had been promised for the removal of this cotton, but was loaded at the other 
wharf, because of some difflculty in référence to tlie coaling or loading; and 
the Berkshire, a vessel capable of carrying about 5,000 baies of cotton, was 
transferred from the Savaimah Une to Norfolk, and she was expected to reach 
there on the thirteenth of November, but did not do so until the night of the 
fourteenth of November, having been delayed at Boston or on her way. On 
the morning of the fourteenth of November a lire occurred which destroyed 
the larger part of the cotton. Noue of the 3,028 baies could be identifled, and 
the loose cotton saved was sold under the direction of the fire underwriters, 
and the proceeds deposited in bank for the benefit of whom it might concern. 
The value of the plaintifE's cotton which was burned was $9,121.87. No 
notice was given to the plaintifEs of the storage and détention of the cotton, 
and it does not appear from the évidence that tracera were sent out or inquiry 
made by the plaintiffs. Notice of the loss of their cotton was given to the 
plaintiffs in Providence by letter dated Norfolk, November 27th, which was 
the first knowledge the plaintifEs had of their loss. No notice was given to 
the plaintiffs of the sale of the remnants of the.cotton saved from the fire. 
The cotton burned had been sold by the plaintiffs to the mills for consump- 
tion. In addition to the î5,028 baies already mentioned, another lot of cotton, 
amounting to 1.000, baies, insured in the name of the steam-ship company, 
was stored in the same warehouse, and was also burned, making about 4,000 
baies in ail. 

Sixth. After October 26th, and up to the time of the fire, freight contin- 
ued to be received at Bristol, and other cotton at the rate of about 800 baies a 
day arrived by the Norfolk & Western Kailroad, and was delivered to the 
steam-ship company, and large shipments were made from the steam-ship 
wharf to Boston and Providence; but it does not clearly appear that any cot- 
ton reaching Norfolk after October 26th had been shipped before November 
14th. This fact is left in doubt by the testimony; but it is shown that no 
considérable quantity went forward, and no intentional préférence was given. 
If the steamer which arrived on October 28th had been sent as promised by 
the steam-ship company to the railroad wharf, the plaintiffs' cotton would 
hâve been forwarded on that or the following day. 

Seventh. Cotton could be forwarded by sail from Norfolk to Providence, 
but no cotton has been shipped coastwise by sail from that port for the last 
10 years. Schooners that had been^ employed in otlier trades were seeking 
freights in Philadelphia and New York. A steam-ship, the Juniata, with a 
capaoity of 2,500 baies, could hâve been chartered at Philadelphia on and after 
November 7th. This fact was not known to the défendant or to the agent 
of the steam-ship company, nor was the vessel advertised for charter or put in 
the hands of brokers. The Juniata had previously been moving cotton be- 
tween Savannah and New York. No atterapt was made to forward by the 
Shenandoah Valley Baiiroad via Roanoke. Cotton is sent to New England 
points from the south-west by this Une, but a block existed there, which lasted 
from July until nearly Christmas; and the arrangements for transferring 
cars, necessitated by a change of gauge at that point, were not completed until 
February, 1884. The bulk of cotton, however, goes forward via Norfolk, that 
being a cheaper and more convenient route. No attempt was made to for- 
ward bythe Canton Une to Baltimore, and thence to destination byrail,it be- 
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ing known to the agent of the Steatn-ship company that its line was aiso run- 
ning fuil, and upon application it did décline to charter one of its steamers. 
The Marchants' & Miners' Company offered the cotton for transportation to 
the Old Dominion Steam-ship Company. That line was also crowded, and the 
cotton was refused. In other respects the Merchants' & Miners' Company 
confined its efforts to chartering additional steamers, as already stated. It 
does not appear that the railroad company itself made any efforts to secure 
other transportation to Providence after the refusai of the Merchants' & 
Miners' Company to accept, but relied upon the assurances of the offlcers and 
agents of the steam-ship company that vessels would be supplied in a few 
days. 

JEighth. Th^plaintiffs held an openpolicy of Insurance in the Phœnlx In- 
surance Company of Brooklyn, covering the entire transit from Memphis to 
Woonsocket, as follows: 

"By the Phœnix Insurance Company, E. H. Deming & Co., on account of 
themselves, and to cover ail cotton consigned to them by invoice and bill of 
lading, in case of loss to be paid in f unds current iu the city of New York, to 
them or order, do make Insurance and cause to be insured, lost or not lost, at 
or from any seaport or inland town in the United States, direct or via port or 
ports to Boston, New York, Providence, and mills in the New England states. 
The flre shall be covered by this policy for not exeeeding ten days prier to 
shipment, and for not exeeeding ten days after arrivai and discharge at port or 
place of destination, without additional charge of premium therefor. On cot- 
ton and other merchandise, each ten baies subject to separate average. To 
cover ail cotton, whether consigned to them or to other parties in which the 
said R. H. Deming & Co. hâve an interest. To attach to ail shipments, 
whether indorsed or not, but notice to begiven this company as soon as known 
to the assured. This policy to attach as soon as the property is at the risk of 
the owner. Either party at liberty to cancel on giving ten days' written 
notice, but not to préjudice any risk then pending. Sum insured, $500,000, 
upon ail kinds of lawf ul goods and merchandise, laden or to be laden on board 
the good vessel or vessels or conveyances. To attach to ail shipments made 
on and after this date. Insured for cost and ten per cent, unless otherwise 
agreed upon at time of indorsement. Also to cover such other shipments 
as may be approved and indorsed by this company. Premiums to be settled 
monthly. " 

Morton P. Henry and R. C. McMurtrie, for plaintiffs. 

The carrier who accepta goods to be carried beyond his own line 
for a through rate is bound to hâve transportation ready at the ter- 
minus of his line. Bussey v. Memphis é L. R. R. Co. 13 Fed. Ebp. 
330; Railroad v. Manvf'gCo. 16 Wall. 318; Great Western R. Co. 
V. Burns, 60 IU. 284. The carrier is liable upon déviation from con- 
tract. Maghee v. C. é A. R. Co. 45 N. Y. 514; Falvey v. Northern 
Transp. Co. 15 Wis. 129; Cassilay v. Young, 4 B. Mon. 265; Mer- 
chants' Ins. Co. V. Algeo, 32 Pa. St. 330 ; Davis v. Garrett, 6 Bing. 716 ; 
Hand v. Baynes, 4 Whart. 201 ; Robinson v. Merchants' Dispatch 
Co. 45 lowa, 472. The burden is upon carrierto show excuse. Fal- 
vey V. Northern Transp. Co., supra; Bussey v. Memphis éL. R. Jfî. Co., 
supra. 

Samuel Dixon and Wm. Allen Butler, for défendant. 

Connecting carriers are not liable for the capacity of each succeed- 
ing carrier to immediately receive ail goods which may be tendered. 
^ns. Go. V. Railroad Go. 104 U. S. 146; 3 Amer. & Eng. Ey. Cas. 
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271 ; MyrîcJc v. Eailroad Co. 107 U. S. 102; S. C. 1 Sup. Ct.Bep. 425 ; 
HelUwell v. Grand Trunk Ry.. Co. 7 Fed. Rep. 68. If liable at ail, 
the measure of damages would be the dépréciation or loss of market 
value resulting from the delay, and no suoh loss is showu. Railroad 
V. Eeeves, 10 Wall. 176, 

BuTLEE, J. What were the defendant's obligations? Did it dis- 
charge them ? The answer to the first question involves the relations 
of the parties, as shipper and carrier. Did thèse relations spring 
from the express contract, entered into on receipt of the merchandisa 
at Memphis, or an implied contract, arising from its receipt in tran- 
sit at Bristol. The défendant was not a party to the bill of lading, 
nor responsible for anything done or omitted, when the merchandisa 
■was received at Memphis. The agreement between the several rail- 
road companies did not make them partners, nor responsible in any 
respect for each other's acts or contracts. They were Connecting car- 
riers on a through route, each having the exclusive ownership and 
control of its line, with arrangements for continuous transportation 
on through bills of lading, at settled rates of compensation, each be- 
ing alone responsible for its own acts or omissions, as specified in 
the bill before us. That such agreements do not render intermediate 
carriers responsible for the xmdertakings, représentations, or miscon- 
duct of the carrier who receives merchandisa from a shipper, seems 
to be BO fully settled by the authorities as to leave nothing for dis- 
cussion. It was the point directly involved and decided in Ins. Co. 
V. Railroad Co. 104 U. S. 146. 

The defendant's obligations were, therefore, those of an interme- 
diate carrier, arising ont of the implied contract springing from re- 
ceipt of the goods. Thèse bound it for safe carriage over its own line, 
and for delivery or tender to the next carrier beyond, within reason- 
able time. Ins. Go. V. Railroad Co., supra; Empire Co. v. Wallace, 18 
P. F. Smith, 302; Myrickv. Railroad Co. 107 U, S. 102 ; S. C. 1 Sup. 
et. Eep, 425; Railroad Co. v. Manufg Co. 16 Wall. 318; Amer. & 
Eng. Ey. Cas. 271. It was entitled to the benefit of ail exemptions 
allowed by the skipper, and bound to the terms of the bill of lading 
generally, as respects freight, etc. Being prepared to carry the mer- 
chandise, on its arrivai at Bristol, it was the defendant's right as well 
as duty to accept it without inquiry. Had it not been so prepared, 
the acceptanoe would hâve rendered it responsible as carrier while 
the merchandise remained in its possession, no matter how great the 
delay arising from this cause might bave been. The défendant was 
not, however, responsible for the succeeding carrier's failure to accept 
or provide means for further transportation. If the Memphis & 
Charleston Eailroad Company, when it received the merchandise, was 
aware of tlie déficient means of transportation from Norfolk, (and that 
delay must consequently arise,) and failed to communioate this fact 
to the shipper, we may assume that this company was in fault, To 
visit the défendant, however, with responsibility for such fault, it 
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mnst appear that the latter is responsible for the former company's 
acts, and wë hâve found it was not. If knowledgeof this fault would 
entail responsibility on the défendant through aceeptance of the mer- 
chandiêe, âtioh knowledge could not be inferred from anything shown. 
ïhe défendant, as before stated, was bound to no inquiry, and had 
(so far as appears) no information on this subject. It is unimportant 
that the défendant knew of the embarrassments at Norfolk when it 
reeeived the merchandise at Bristol. Being then in transit the defend- 
ant's duty bound it to such réception. No probable benefit could arise 
to the shippèr from refusing. In view of existing circumstances, a 
refusai might hâve entailed serious responsibilities. 

The cases relied upon by the plaintiff [Railroad Co. v. Manufg 
Go. 16 Wall. 318, and Bussey v. Railroad Go. 13 Fbd. Eep. 330) are 
inapplicable. The obligations involved were those of carriers re- 
ceiving merchandise from the shipper, and eitber undertaking to 
provide means of carriage throughout, — as, in the latter case, — or 
failing to communicate knowledge (which they had) of obstacles in 
the way of transportation, — as in the former. The responsibility 
arose in the one case, out of the express undertaking, and in the 
other, out of the bad faith. 

Such being the defendant's obligations, did it discharge them? It 
carried the merchandise safely and expeditiously to Norfolk. When 
the first consignment arrived on the twenty-third of October, it was 
tendered to the Merchants' & Miners' Steam-ship Company, and vFas 
refused on account of accumulation of freight on its wharves; with 
the request or proposai, however, to place it and subséquent consign- 
ments on the wharf and in the warehouse of the défendant, (a place 
as convenient for loading into the stéam-boat company's vessels as 
on its own wharves,) and with assurance that vessels would speedily 
be provided and sent there for it. This request was complied with, 
nnder a reasonable expectation that the steam-ship company would 
load and forward the cotton without unreasonable delay. Placing 
the subséquent consignment as proposed was a substantial tender. 
The désignation of this place for loading was a virtual désignation of 
the place for tender. To hold that the défendant should hâve hauled 
the cotton which arrived on the 26th to the steam-ship company's 
wharves, in view of what had oceurred, would be unreasonable and 
unjust. The fact that Insurance was procured is unimportant. 
Should the défendant hâve done more? In view of the facts it was 
not required to forward by any other route, nor would it bave been 
justified in doing so. The steam-ship company was the carrier con- 
templated by the plaintiff. Indëed, it mnst be regarded as having 
been designated by him. If not on shipment at Memphis, it cer- 
tainly was on delivery to the défendant. Those so delivering repre- 
sented the plaintiff. That a preceding carrier represents the shipper 
in forwarding by his successor on a through Une (under ordinary cir- 
cumstances) is settled. The plaintiff 's Insurance would bave been 
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jeoparded by the substitution of any other route. Besides thÎB, a» 
already stated, the défendant was fully justified in believing that the 
merchandise would be accepted and oarried within a reasonable time 
by the steam-ship company, and would reach its destination more ex- 
peditiously by this route than any other. But for unforeseen cir- 
cumstances, which could not be anticipated, this expectation would 
hâve been realized. Furthermore, it eau hardly be said that there 
was any other praotically available foute. The défendant was not, 
therefore, in fault. 

It mast not be overlooked that the question hère is not (as in RaiU 
road Co. v. Manu/g Co. 16 Wall. 318) whether the défendant re- 
mained liable under his obligations as carrier to the date of loss, but 
whether he was guilty of willful fauLt, and consequently forfeited the 
exemptions in the bill of lading, and thus became responsible for the 
conséquences of the fire. That he was not gailty of such fault seems 
reasonably clear. 

Judgment must therefore be entered for the défendant. 

McKbnnan, J., concurring. 



Beokett and another v. Sherifp Harford Co. 
(Oireuit Court, D. Maryland. July 19, 1884.) 

1. JuRiSDicTroN— Statb Court — Fbdkral Ooubt— Confmot — Abbest op Ukitbd 

States Mabshal by Btatb Court Procbss. 

A State court has no jurisdictioa to interfère with a marshal of the United 
States in his exécution of the proceas of a United States court. 

2. Same — Proper Course to be Pursubd. 

If, under a writ of replevin, the marshal, by virtue of the writ, seizes prop- 
erty supposed to be that of the défendant, which, in reahty, is the property ol 
another, it is not witliin the jurisdiction of the state court to arrest him for ex- 
ecuting the process of the United States court, but the real owner must corne 
into the United States court and by an ancillary process hâve his claim to the 
property determined against the plaintifiE in the suit, in whose behalf the pro- 
cess of the court has been awarded. 

3. Bamb — Court op the Rbmedy. 

The parties are to seek their remedy in the court whose ofBcer is alleged to 
hâve oïïended, but he cannot be arrested by any other court of concurrent ju- 
risdiction. 

4. Same— Sbiztjrk op Propbety Hkld under Process op State Court. 

A court of the United States has not jurisdiction to take into its possession 
property which has been seized and taken into the possession of a state court 
by any process of that court. 

In the Matter of Haheas Corpus. 
Blackiston é Blackiston, for petitioners. 

Henry W. Archer and Archihald Stirling, Jr., for the sherifE ol 
Harford county. 
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Bond, J. On the fifteenth of July last J. 0. Beckett and George 
Peacock filed their pétition in this court asking to be relieved from 
imprîsonment in the jail of Harford oounty, Maryland, where they 
allège they are illegally confined by order of the circuit court of that 
county. They allège in their pétition that at the time of their ar- 
rest tiiey were engaged in executing a writ of replevin issued out of 
this court at the suit of H. K. & F. B. Thurber & Co., commanding 
the marshal of the United States, of whom they were deputies, to re- 
plevy and deliver to the plaintiffs 3,000 cans of tomatoes mentioned 
in the writ of replevin, and that they are now held in custody for 
performing their duty in pursuance of that writ. 

The sheriff of Harford county makes return to the writ of habeas 
corpus, in which he traverses no fact set out by the pétition for habeas 
corpus, but justifies his holding of the petitioners by virtue of a writ 
of attachment issued out of the chancery side of the court of Harford 
county, commanding him so to arrest and hold them for the disobe- 
dience of a writ of injunction of that court, 

It is clear, from the authorities hereafter cited, that a state court 
has no jurisdiction to interfère with a marshal of the United States 
in his exécution of the proeess of a United States court. If, under a 
writ of replevin, as in this case, the marshal, by virtue of the writ, 
seizes property supposed to be that of the défendant, which in reality 
is the property of another, it is not within the jarisdiction of the 
state court to arrest him for executing the proeess of the United 
States court, but the reai owner must come inio the United States 
court and, by an ancillary proeess, hâve his claim to the property 
determined against the plaintiflf in the suit, in whose behalf the 
proeess of the court has been awarded. It is equally clear that no 
court of the United States has the jurisdiction to take into its pos- 
session property which has been seized and taken into the possession 
of a state court by any proeess of that court. The comity of the 
courts forbids any such interférence between the one and the other; 
but should the case arise, as it might do by inadvertence and the 
want of knowledge of the facts on the part of either court, it would 
not give the one court or the other the power to arrest and imprison 
the oflSeer for obeying the writ. The parties are to seek their rem- 
edy in the court whose officer is alleged to hâve offended, but he oan- 
not be arrested by any other court of concurrent jurisdiction. He 
would be plaeed in the singular position,— in contempt of one court 
for obeying a writ, and of another for not obeying it. In this case, 
moreover, the property seized under the writ of replevin was not in 
the custody of the state court. 

It is alleged in the return of the sheriff that a certain Thomas J. 
Oliver was indebted to certain parties in the sum of $638, and that, 
being so indebted, he, on the twenty-fifth of April, 1884, made a deed 
of ail his property, of every description, to Harlan & Webster, for the 
benefit of creditors. There is in the deed no nomination of the 
v.2lF,no.l— 3 
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canned tomatoes seized by virtue of the writ of replevîn, and the 
claimant appears for the spécifie gobds under a bill of sale from Oli- 
ver dated January 24, 1884, which, being duly recorded, is now ad- 
mitted to bave been really a mortgage, and not an absolute sale. 
Tbe gràntor remained in possession. The parties in the replevin 
claimed under a warehouse receipt for tbe canned goods, and, upon 
that warehouse receipt, claimed in replevin their right to possession. 
Under a atatijite of Maryland the trustées in the trust deed asked the 
circuiti court of Harf ord county to assist them in the administration 
of the trust. The court passed no order in pursuance of tbis request. 
The parties défendant therein bad not been served withprocess. No 
order to take possession of the canned tomatoes named in the writ of 
replevin, is shown, and not till after a large quantity of tbe goods bad 
been delivered to tbe plaintiffs in replevin, and ail of them bad been 
seized under that writ, was tbe circuit court of Harford asked to en- 
join the marshal from removing them in obédience to that writ. The 
fact is, the property claimed in the replevin was in the custody of tbis 
court, and not in that of the circuit court of Harford county, when 
the injunction and writ of attachment issued, as appears from tbe évi- 
dence in tbis court now offered. While I think it was not necessary, 
yet I bave thought proper to show, out of the respect which I enter- 
tain for the learned court of Harford, that the marshal of the United 
States was not, in point of fact, taking possession of property in the 
custody of that court, but only of property claimed by one under a 
deed of trust, and by another under a bill of sale, now admitted to 
be a mortgage, while tbe plaintiff in replevin claimed it under a ware- 
house receipt. But even if the marshal bad seized and replevied 
goods in tbe custody of that court by virtue of a writ out of tbe cir- 
cuit court of the United States, be was not liable to arrest and im- 
prisonment for so doing. Tbe parties bad their remedy against bis 
own bond, or against the replevin bond, or by any proceeding they 
chose to take in tbis court. That tbe state court did not take pos- 
session of Oliver's property by reason of the application of the trus- 
tées in the deed of trust for assistance to administer it, I rely on 
Lanahan v. Nat. Bank of New York, 60 Md. 477; and for tbe want 
of jurisdiction to arrest or imprison the marshal for executing a writ 
of tbis court by any other court, I rely upon tbe case of Covell v. 
Heyman, 111 U. S. 176, S. C. 4 Sup. Ct. Kep. 355, and the author- 
ities therein cited. 

The deputy marshals must be and are hereby discharged from cus- 
tody. 
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Jackson, Ulaimant, etc., v. United States. 
: (Ok-mtit Court, 8. D. New York. July 28,1884) 

1. Inteenal Revende Laws— Impbopbklt Stampbd Cigabb— Pbkbdmptioiî, 

in case of a seizure of cigars alleged to be in boxes other than such as should 
hâve contained them according to the revenue laws, the natural and reason- 
able inference is ihat the cigars were removed from the factory in the condi- 
tion in wiiich they were found. 

2. Bame— BuRDKN op Phoof— TuiPiiiisa Points. 

In prosecutions under the internai revenue laws it is incumbent npon the 
government to show atHrmatively the existence of every fact which is an élé- 
ment of the act made pénal. This rule, however, does not require every con- 
jecture which may be started by the fertility of counsel to be overthrown ; it 
sufflces, if, upon the évidence in'the case, the existence of the facts can be legit- 
imately prèsuined. 

3. Samb— Antagonistic Phesumptions op Innocence. 

A défense being that in case of a seizure of cigars in boxes alleged to be not 
properly staraped, the presumption of défendant'» innocence makes it incum- 
bent on the government's counsel to show that Ihe cigars were not taken eut; 
of the original and properly stamped boxes and put into those in which they 
were when seized, lield, that such an act could not hâve been done without 
violating some of the several stringent provisions of the internai revenue laws, 
and subjecting the oiïender to criminal punishment. The presumptious in fa- 
vor of innocence, therefore, neutralize each other. 

On Writ of Error. 

Â.J,Dittenhoefer,iox(i\&va^&nï. 

Elihu Root, U. S, Atty., for the United States. 

Wallace, J. The writ of error brings up for review a judgment of 
the district court for the Southern district of New York condemning 
as forfeited to the United States certain cigars which the injunotion 
allèges were "manufactured in some manufactory, United States in- 
ternai revenue collection district and state, to the attorney for thé 
United States unknown, and were removed from said manufactory or 
place where the cigars were made without stamping, buming, or im- 
pressing into each box, in a legible and durable manner, the number 
• * * of the manufactory, and the number of the district and 
the state." 

Section 16 of the act of March 1, 1879, déclares that whenever 
any cigars are removed from any manufactory or place where cigars 
are made without thus stamping irito each box the number of the 
manufactory, and the number of the district and state, they shall be 
forfeited. 

The évidence showed that the boxes hère were stamped with the 
words "Factory No. 120, Dist. Florida," but that although there was 
such a factory at Key West, Florida, the cigars in suit were never 
manufactured at that manufactory. A label upon the boxes indi- 
cated that the cigars were made at Key West, in factory No. 120, 
September 4, 1882. If thèse cigars were made in and removed from 
any other manufactory in the United States, it is clear they were not 
stamped with the number of the proper manufactory, and the case is 
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directly within the staiute, as they were not stamped with the num- 
ber of the manufactory from which they were removed, at the time 
they were removed or at any other time. 

The plaintiflfin error contends that it was inoumbent upon the gov- 
ernment to show affirmatively that when the cigars were removed 
from the factory in which they were made they were not in boxes 
properly stamped, and that proof of their being found in the boxes 
seized does not establish the fact that they were in them when re- 
moved from the factory, and that it is to be presumed in favor of in- 
nocence that they were taken ont of the original and properly stamped 
boxes and put in those where they were when seized. The excep- 
tions to the findings of the court below raise this point, and it is the 
only point made by the exceptions which has any color of merit. The 
cigars could not hâve been removed from the original and properly 
stamped boxes and packed in those in which they were seized without 
violating some of the several stringent provisions of the internai rev- 
enue laws, and subjecting the offender to criminal punishment. The 
presumptions in favor of innocence, therefore, neutralize each other. 
Undoubtedly it is incumbent upon the government in such a case to 
show affirmatively the existence of every fact which is an élément of 
the act made pénal. This rule, however, does not require every con- 
jecture which may be started by the fertility of counsel to be over- 
thrown; it suffices, if, upon the évidence in the case, the existence of 
the facts can be legitimately presumed. Aside from any presump- 
tions founded upon the observance of the statutory régulations, the 
natural and reasonable inference is that the cigars were removed from 
the factory in the condition in which they were found. It is not usual, 
after articles hâve been prepared for sale in the market, to remove the 
packages, wrappers, or boxes in which they are ordinarily prepared 
for sale, and substitute others unnecessarily. ïhe presumptions 
drawn from the ordinary conduct of men and the usages of trade are 
often as cogent as direct évidence. They were sufficient hère to make 
a prima facie case. 

As the case was tried by the court below without a jury, the ex- 
ceptions raised by the plaintiff in error to the findings of fact and 
law by the district judge oannot be reviewed, however meritorious 
they might be. Town of Lyons v. Lyons Nat. Bank, 19 Blatchf. 279 ; 
S. G. 8 Fed. Eep. 369; Blair v. Allen, 3 Dill. 101; Wear v. Mayer, 
2 McCrary, 172; S. G. 6 Fed. Eep. 658. It has been deemed proper, 
however, to consider them, at the request of counsel, as they hâve been 
fuUy argued. 

Judgment is affîrmed. 
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FohsOM V. United States. 
(.Circuit Court, S. D. New VorJt: Jiily 26, 1884.) 

1. Internal Revende Tax— Legact and Succession Dutibb— Vbstbd Intbb- 

ESTS. 

The estate of a person who, at the time of the passage of the act of congress 
of June 30, 1864, had already become entitled to and invested with an estate 
in fee in certain lands, subject to his fatlier's life-estate, doea not corne within 
the opération of that act. 

2. Samk — Ketroactive OPETiATroN not to be GrvBN Law. 

A reirouctive opération is not to be given by construction so as to subject 
persons to a tax upon interesta tliey may hâve acq[uired years before the act of 
June 30, 18C4, was passed. 

On Writ of Error. 

De Forest é Weeks and Geo. S. Sedgwick, for plaintiff in error. 

Eliku Root, U. S. Atty., and W. W. Wood, for défendant in error. 

Wallace, J. I am iinable to agrée with the construction placed 
on section 128 of the act of June 30, 1864, in the case of Brune v. 
Smith, cited by counsel for the défendant in error. When that act 
was passed, the plaintiff in error had already become entitled to and 
invested with an estate in fee in the lands in question, subject to his 
father's life-estate. The life-estate determined upon the death of 
the father in 1869, and ail the plaintiff in error succeeded to after 
the act was passed, was the increase of beneflt accruing by the ex- 
tinction of the life-estate. Section 128 was obviously framed to meet 
just such a case. A rétroactive opération is not to be given by con- 
struction, so as to subject persons to a tax upon interests they may 
hâve acquired years before the law was passed. The language of 
section 127 defines a succession as an interest in lands to which any 
person "shall become" beneficially entitled in possession or expect- 
ancy, and by section 133 the tax is imposed upon such a succession. 
When a person bas a vested remainder he bas become beneficially 
entitled. It might be maintained, if his interest was contingent and 
beeame vested by the death of another after the law was enacted, 
that he acquired a succession within the meaning of section 127. 

The point which was considered by the court below, and whiah was 
the only question that the demurrer presented, was whether an as- 
sessment was a condition précèdent to the right to collect the tax. 
That question was correctly deeided upon the authority of U. S. v. 
Tilden, 9 Ben. 368; U. S. v. Halloran, U Blatchf. 1; U. S. v. Erie 
Ry. Co. 107 U. S. 1 ; S. G. 2 Sup. Ct. Rep. 83; Dollar Savings Bank 
V. U. S. 19 Wall. 227. 

The complaint allèges the clear value of the succession at $353,500. 
It is conceded by the United States attorney that this sum represents 
the value of the whole estate of the défendant, and not the increase of 
benefit accruing by reason of the extinction of the father's life-estate. 
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The défendant should bave an opportnnity to answer and reduce tbe 
recovery claimed. 

It is ordered that the case be remanded to the district court, with 
directions to affirm the judgment, with oosta, unless the défendant 
pays the costs of the demurrer and writ of error, withdraws tbe de- 
murrer, and anawerB within 30 days. 



CoiiLiKS Company v. Coes and othera. 

{Circuit Court, D. MaasachuMtts. July 30, 1884.) 
Patent — Cobs Wrench — Collins Company c. Coes, 5 Ban. & A. 548, Ovbk- 

EULKD. 

The application to the bar of the Coes wrench, for the purpoae of securing 
and supporting the step and resisting the strain, of a nut already in use for the 
same purposo on the Hewitt or Dixie wrench, lacks the novelty of invention 
requisUe to support a patent, within the décisions of the suprême court at the 
last term, whicli, in ellect, overruled the décision of this court in the suit of 
the Collins Company v, Coen, 5 Ban. & A. 548. 

In Equity. 

Thomas H. Dodge, (of Worcester, Mass.,) for défendants. 

W. E. Simonds, (of Hartford, Conn.,) for complainant. 

Before Gray and Nelson, JJ, 

Gray, Justice. This is a bill in equity for the infringement of tbe 
first claim in tbe spécification of the second reissue to the complain- 
ant, dated February 25, 1873, of letters patent originally issued to 
Lucius Jordan and Leander E. Smith, on October 10, 1865, for an 
improvement in wrenches. 

The -wrench, as described, botb in the original patent and in tbe 
reissue, bas the foUowing parts : The wrench-bar. A, the upper part 
of whicb is of the usual shape, and bas attached to it the movable 
jaw, B, and tbe lower part of whicb is of convenient form to receive 
upon it the wooden handle; a screw-rod, G, parallel to the main bar; 
a rosette, D, at the lower end of the screw-rod, by means of which 
the mpvable jaw is worked; a ferrule or step, E, having a bole through 
it for the admission of tbe bar, and a recess in its upper face as a 
bearing for the lower end of tbe screw-rod; a nut, F, screwed on a 
thread in the bar, under the step, and having a recess in its under 
face to receive the top of the wooden handle. G; and the wooden 
handle secured at its lower end to the main bar by a nut in the usual 
way. 

Botb tbe original patent and the reissue state that the object of the 
invention is to make the strain eome upon the nut F, instead of com- 
ing upon the wooden handle. The original patent states that tbe 
nut F is, and the reissue states that it may be, screwed up firmly 
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against the step E. The reissue affirms and repeats tbat the dîstÎQ- 
guishing charaoteristic of the invention is that the step can be read- 
ily removed and replaced at pleasure. There is no hint of such a 
distinction in the original patent. 

The first cJaim in the original patent is for "the step E, made sub- 
stantially as described, and for the purpose set forth." The corre- 
sponding claim in the reissue is for "the step, combined with the 
wrench-bar, and supported by the nut F, or its équivalent, ai the place 
where the step is connected with the bar, in such manner that the 
step can be removed from the bar without cutting or abrasion of 
parts." 

The parallel screw-rod, with a rosette thereon to work the movable 
jaw, and resting upon a ferrule or step, had been introducéd in the 
original Coes wrench, patented in 1841 ; and, long before the issue of 
the patent to Jordan and Smith in 1865, large numbers of the Hew- 
itt or Dixie wrench had been made and sold, in which there was no 
separate screw-rod, and the screw that worked the movable jaw re- 
volved on the main bar, but that screw rested On a ferrule or step, 
which was secured sometimes by driving it on under heavy pressure, 
and sometimes by a nut screwed under it on the bar. 

The application to the bar of the Coes wrench, for the purpose of 
securing and supporting the step and resisting the strain, of a nut 
already in use for the same purpose on the Hewitt or Dixie wrench, 
lacks the novelty of invention requisite to support a patent, within 
the décisions of the suprême court at the last term, which hâve, in 
eiïect, overruled the earlier décision of this court in the suit of this 
complainant against Loring Coes and others, reported in 5 Ban. & 
A. 548. Pennsylvania B. R. v. Locomotive Engine Safety Truck 
Co. 110 U. S. 490; S. 0. 4 Sup. Ct. Eep. 220; Bmsey v. Excelsior 
Manufg Co. 110 U. ISl; S. C. 4 Sup. Ct. Eep. 38; DouUe-pointed 
Tack Co. V. Two Rivers Manufg Co. 109 U. S.. 117; S. 0. 3 Sup. 
Ct. Eep. 105; Phillips v. Détroit, 111 U. B. 604; S. C. 4 Sup. Ct. 
Eep. 580. 

The complainant's patent being void for want of novelty, it be- 
comes unnecessary to consider the other défenses. 

Bill dismissed, with costs. 
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The Fire-Extinguishër Case. 
Graham, Adm'r, etc., and another v. Johnston and another. 

[Circuit Court, 1). Maryland. July 26, 1884.) 

Fatekts POE Inventions— Gbaham Firb-Extinguisheb — Specui, Act of Con- 
GîiEss OF Jd.ne 14, 1878, Ghantino Patent to Heirs — Constitutionality 

— tFPECT OF — PaTICNT SUSTAINBD. 

The act of congress approved June 14, 1878, relieving the heirs of William 
A. Graham from ail dlsabilities preventiDg them frora renewing or reviving an 
application flled by Graham in 1837 for a patent for a novel metliod of extin- 
guishing fires, held to be a constitutional exercise of the power of congress ; and 
held, that the patent No. 205,942, granted July 9, 1878, to Graham's adminia- 
trator, was properly issued in purauance of the authority given by that act of 
congress. Held, that the intention of congress was to allow the original appli- 
cation of Graham to be revived, and that thls intention is sufflciently expressed 
in the act, and that the novelty of the invention for which the patent was 
grante'd is tb be tested as of the date of original application flled in 1837. Held 
that, at the date of his application, Graham was the first discoverer that carbonic 
acid gas and water, when condensed in a sufflciently strong vessel, would pro- 
pel itself by its owu elasticity in a sutBcient atream to a sufflcient distance to 
be a usefiil agent for extinguiahing tires, aud that he described ooth a portable 
and a fixed apparatus by which his method could be applied with beneticial 
results. Ueld, that the claini in the patent granted to his administrator for 
this method or process of extinguishing tires is valid. Held, that the défenses 
set up against the patent — that it was granted for several distinct inventions , 
that the spécifications are deceptive and misleading, and that it covers a dif- 
férent claim from that set f orth in the application — are not valid objections. 

In Jlquity. 

Ru/us W. Applegarth and L. L. Bond, for complainant. 

I. F. Williams, Abraham Sharp, and R. K. Evens, for respondents. 

MoEEis, J. This is a suit in equity for alleged infringement of 
patent No. 205,942, granted July 9, 1878, to Archibald Graham, ad- 
ministrator of William A. Graham, deceased, for a new method and 
an improved apparatus for extinguishing fires. 

The claims' are as follows : 

"I do not claim to hâve discovered a new élément in nature, nor do I claim 
to hâve discovered the abstract principle that carbonic acid gas will not keep 
up combustion. What I claim ;is new, and désire to secure by letters patent, 
is (1) tbe method or process of extinguishing fires by means of a properly 
directed stream of mingled carbonic acid gas and water projected by the press- 
ure or expansive force of the mingled mass from which the stream is de- 
rived; (2) the combination of a strong vessel for containing the mixture of 
carbonic acid gas and water under pressure, with a stop-cock, flexible hose- 
tube, and a nozzle, substantially as and for tbe purpose specifîed; (3) the 
combination of fixed pipes or tubes, arranged by or through a building, with 
a stationary or fixed fountain or tank, for forcing mingled carbonic acid gas 
and water, by its own elasticity, through such pipes, substantially as speci- 
fied; (4) an improved method of extinguishing Aies, consisting — First, in 
coiidensing carbonic acid gas by artiflcial pressure or in génération; second, 
controlling it by a suitable vessel; and, flnally, in directing its flow to the de- 
sired place, substantially as specifled." 

The original application of William A. Graham, of Lexington, Vir- 
ginia, was flled in the patent-ofSce, November 23, 1837, over 40 years 
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prior to the grant of the patent. In his application and specificq.- 
tions, Graham claimed that he had discovered that carbonic acid gas 
compressed in water in the proportion of ten or more volumes of gas 
to one of water, in portable fountains or fixed réservoirs, could be 
usefully applied to extinguishing fires, and that he had devised suit- 
able apparatus by which a stream of gaseous water, by the elastic 
force of tbe gas, wonld be projected a distance of 40 feet, so as to 
quickly, cheaply, and effectually subdue the fire. He fuUy described 
what he claimed as his invention, and accompanied his spécifications 
with diagrams and descriptions of his apparatus. The commissioner 
of patents refused to grant him a patent, upon the ground that the 
spécifications were not found to contain any practioable device for 
carrying the alleged discovery into opération, and because it did not 
appear that it admitted of being carried into opération. Graham 
made many unsuccessful efforts to convince the commissioner that 
his plan was useful and practicable, but want of means and ill-heâlth 
prevented his exhibiting in Washington the apparatus with which he 
expected to demonstrate its efficiency, and he died in 1857 without 
obtaining a patent. In 1869 a patent was granted by the United 
States to Carlier & Vignon, of Paris, France, (No. 88,84é, April 13, 
1869; reissued. No. 4,994, July 16, 1872,) for "an improvement in the 
art of extinguishing fires, by throwing upon the fire or conflagration 
a properly directed stream of mingled carbonic acid gas and water 
by means of the pressure or expansive force exerted by the mass of 
mingled gas and water from which the stream ïs derived." Carlier 
& Vignon had previonsly obtained patents in France and England, 
but the date of their invention was not shown to hâve been earlier 
than 1861. The portable apparatus described bythemwas substan- 
tially identical in principle and opération with the apparatus de- 
scribed by Graham. Suit baving been brought on their reissued pat- 
ent in the circuit court for the Eastern district of Pennsylvania, it 
was tried in April, 1874, before Circuit Judge McKenna. To show 
want of novelty in the patent, the respondent in that suit put in évi- 
dence the identical apparatus constructed and used by Graham, and 
Judge McKenna, in a carefully considered décision, held that it was 
clearly proved that Graham, as early as 1852 or 1853, had made a. 
public trial of this very apparatus in Lexington, Virginia. He held 
that it was proved that Graham was, as he claimed to be, the first 
inventer "of an original method of extinguishing fires by the combined 
agency of carbonic acid gas and water. and that he perfected and 
adopted his invention by embodying it in the form of mechanical ap- 
pliances, capable of operative and successful use." ' Northwestern 
Fire-extinguisher Co. v. Phila. Fire-extinguisher Co. 1 Ban. & A. 
177. After the décision of this case tbe administrator of Graham, 
in 1876, filed in the patent-office anothér application for a patent for 
Graham's invention, but was refused upon the ground that in consé- 
quence of the long delay the invention had gone into public use. 
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Thèse facts being brought to the attention of congress, an act waa 
passed, approved June 14, 1878, for the relief of Graham's heirs. 
By that act the heirs of Graham were relieved from ail disabilities 
preventing them from renewing or reviving an application by hia ad- 
ministrator for a patent for a novel method of extinguishing fires. 
ïhe administrator was authorized to renew the application, conform- 
ing it to présent rules, and the commissioner of patents was author- 
ized to issue letters patent for the invention or inventions set forth in 
the application, to hâve the same force and effect from its date as 
though no delay had occnrred; provided, that ail persons having ma- 
chines, oontaining the inventions, in use should hâve the right to 
continue to use them without being liable for any infringement. Dn- 
der the authority given by this act the patent on which this suit is 
based was issued, founded upon the original application of Graham, 
filed November 23, 1837. 

It is contended by the respondents that this patent is void because 
congress had no constitutional power to pass the act; that as, by the 
gênerai acts of congress on the subject of patents in force during the 
time between the filing of the original application and the passing of the 
spécial act, the applications of Graham and his administrator were de- 
clared abandoned, and ail right to prosecute them was denied, it re- 
sulted that the public had acquired the right to use the inventions, and 
that right could not be takenaway without the law being répugnant to 
the déclaration of the constitution that no person shall be deprived of 
his property without due process of law. The theory of the encourage- 
ment given to inventors is that by disclosing under the régulations of 
law their discoveries they beneôt the public, and the constitutional 
power of congress for securing to them the exclusive right to their in- 
ventions has only one restriction, viz., that it sball be for limited 
times. With regard to the terms upon which the exclusive right shall 
be granted, the time when the application for the original grant or 
for any renewal or extension of it shall be made, it has been fre- 
quently held that the régulations in thèse matters are merely self- 
inçiposed restrictions on the constitutional power of congress, which it 
can at its pleasure disregard in any particular case. Walker, Pat. § 
255. 

Spécial acts for the relief of particular inventors hâve often been 
passed by congress. Evans v. Eaton, 3 Wheat. 454. In the case of 
Ayawam Go. v. Jordan, 7 Wall. 583, the suprême court sustained a 
patent which had been extended in pursuance of a spécial act of con- 
gress, passed more tban 20 years after the original patent had ex- 
pired, and the «invention had been free to the public The act of con- 
gress in that case was quite similar to the one under cousideraticïv 
in that it authorized the commissioner to entertain the application 
for extension as though it had been made within the time prescribed 
by the gênerai law. In Blanchard v. Sprague, 2 Story, 170, Mr. Jus- 
tice Story, speaking of the right of congress to grant a patent to an 



THE FIEE-EXTINaDISHBR 0A8B. 43 

inventer whose invention had, at the time of the passage of the act, 
gone into public use, says that the question is set at rest by Evans v. 
Eaton, and that he had never doubted the constitutional authority of 
congress to make sueh a grant. 

The right wliich the public bas acquired to use the thing invented, , 
by reason of the applicant for a patent failing to do something pre- 
scrîbed by congress, and the necessity for whioh congress might, by 
préviens législation, hâve dispensed witb, bas never been held to be 
a vested right. The cases of Evans v. Eaton, supra ; Evans v. Jor- 
dan, 9 Cranch, 199; Bloomer v. Stolley, 5 MoLean, 161; Jordan v. 
Dobson, 2 Abb. (D. S.) 408, hardly leave this question debatable. 

It is further contended by the respondents, in opposition to the va- 
lidity of the complainant's patent, that as by its terms the act of 
congress relieved the heirs of the inventor from ail disabilities, pre- 
venting them from renewing or reviving an application by the admin- 
istrator for a patent, provided the alleged invention should be found 
to bave been new and useful at the time of filing such application, 
that "the time of filing such application" means the filing of the ap- 
plication by the administrator, and, consequently, if the invention 
■was not new at that date, the commissioner was not aathorized to 
grant the patent. It would be a singular miscarriage of the obvions 
intention of congress if this was the necessary interprétation of the 
language used in the act. It was always conceded that at the date 
of the application made by the administrator, viz., February 19, 1876, 
the invention was not new. The strongest argument in favor of the 
relief given by congress was the fact that the patent granted to Car- 
lier & Vignon in 1869 had been in 1876 declared Void for want of 
novelty, because Graham's invention, which he had described in 1837, 
had been proved to bave been successfully used as early as 1853. 
The purpose of the act is remédiai and bénéficiai, and is to be so con- 
strued, if possible. I think the fair construction of it is that the 
heirs of the inventor are relieved from ail disabilities which would 
prevent the administrator from renewing or reviving an application 
for a patent for a novel method of extinguishing fires. The adminis- 
trator is authorized to renew said application, and the commissioner 
is authorized to grant letters patent for the invention or inventions 
contained in such application, if the alleged inventions should be 
found to hâve been new and useful at the timeof filing such applica- 
tion. It is, I think, clearly intended and sufiSciently expressed that 
the application which was to be revived or renewéd was the applica- 
tion of the original inventor. Taking, then, the date of the filing 
of the original application and spécifications, November 23, 1837, as 
the point of time to which is to be referred the question of novelty, 
there bas been no testimony at ail adduced tending to disprove novelty 
at that time, except the description of the Manby machine in the 
Mechanic's Magazine, liondon, 1824, pp. 28-31, and the English 
patent to Bakewell, issued March 8, 1832. 
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The côntrîvaiice described by Capt. Manby was intended for ex- 
tinguishing fires. . It was a small, portable air-tight vessel for hold- 
ing water, (or water to which might be added some substance, such 
as pearlash, to increase its efficiency as an extinguishing fluid,) and 
into which atmospheric air had been pumped under sufSeient press- 
ure to cause the water to spurt out in a atream to the iire when the 
stop-cock was opened. The portable cylindrical vessel is quite simi- 
lar in design to the portable strong vessel of Graham, but had no 
flexible hose tube and nozzle, and was apparently intended to be 
taken quite close to the fire. But we look in vain for any suggestion 
of the use of carbonic acid gas in connection with Capt. Manby's 
plan or apparatus. The Engiish patent of March 8, 1832, to Bake- 
well is for an apparatus for making soda-water and other aerated 
waters. The substance of the invention was a device by which the 
gas could be conveniently generated in the fountain itself, and to as- 
eist in that opération the fountain was supended between two up- 
right standards, vibrating freelyon two pivots, soas to pour the acid, 
contained in a vessel inclosed in the fountain, gradually upon the 
chalk or other substance from which the gas was to be generated. 
It is not only nowhere suggested that it could be used for extinguish- 
ing a fire, but the machine was so constructed as to prevent such a 
use. Thèse are the only anticipating devices suggested which ante- 
date the original application of Graham, and they do not seem to me 
to require further considération. 

The patent is further assailed by the respondents upon the ground 
(1) that the patent as granted is for several separate and distinct in- 
ventions, and therefore void ; (2) that the spécifications are deceptive 
and misleading, and therefore the patent is void; (3) that the patent 
covers an invention dilîerent from that set forth in the application. 

As to the first point, the claims for which the patent was granted 
are four. The first and fourth are for the method of extinguishing 
fires by a properly directed stream of mingled carbonic acid gas and 
water escaping from pressure, and projected by its own expansive 
force; the second claim is for a portable apparatus by which the 
method or process could be usefully applied; and the third is for a 
stationary apparatus for the same purpose. If thèse are ail proper 
subjects of daim, and are ail inventions found in the application of 
Graham, then the language of the act of congress which authorizes 
theicommissioner to issue a patent for whatever invention or inven^ 
tiops, wherç found in the application, is sufficient to justify his action. 
This was held sufficient in Evans v. 'Eaton, 3 Wheat. 506. It was de- 
cjded by the suprême court in Hoggw. Emerson,-^ How. 483, that two 
ar more patents may be united if they relate, to a,like subject, or are 
in their nature or opérations connected together, Walk. § 180. The 
nature of the eeveral claims of this patent is such that th'e granting 
of thiepa inpne patent, it seems to me, might be justified by this rule. 
But I incline to think that the substance of Graham's invention is 
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contaîned in the first claim, or in the first and fourth olaima together, 
if there is any différence between them. He claims in his applica- 
tion that he is the first discoverer that carbonic acid gas condensed 
in water can be made, by the use of a suitable apparatus, a useful 
self-propelling agent for putting ont fires. He then deBcribes the 
construction and opération of a machine by which the gas may be 
generated, and also deseribes "one among the varions modes by which 
it may be applied." Af ter describing the apparatus used by bim, he 
says : "Besides the portable apparatus, there are other ways or meth- 
ods by which my invention or discovery may be carried into useful 
opération." The inventor was entitled to the exclusive use of the 
method or process discovered by hiip, and was bound only to describe 
some particular mode or apparatus by which the process could be 
applied with some bénéficiai resuit, Tilghman y.Proctor, 102 U. S. 
729. I am inclined to doubt the validity of the second and third 
claims, if they are to be construed as patents for any particular form 
of apparatus or combinations of mechanical éléments. There was 
nothing new in the portable apparatus intended to be covered by the 
second claim, (unless, perhaps, the flexible hose-tube^) except as ap- 
plied to the use of carbonic acid gas and water; and the same may be 
said of the third claim. But if the first claim is valid, the fate of the 
second and third claims is not material, — certainly not in this case. 
The second point of the objection used by respondents, that the 
spécification and claims are deceptive and misleading, is sought to 
be supported by testimony that in actual use of the apparatus so little 
of the carbonic acid gas reaches the fire that its effect as an ex- 
tinguisher is not appréciable; that the only use of the gas is the 
elastic force which it exerts in the fountain, to eject the water with 
sufficient force to make it reach the fire; that it is the water alone 
which acts as the extinguisher. So that it is urged that the pre- 
tension in the spécification that the gas was an important agent in 
smothering the fire is false and misleading. The witnesses who tes- 
tified on this point made expérimenta by catching the stream in open 
beakers at some distance from the fountain, and they differed very 
greatly as to the quantity of gas which was then found to remain 
commingled with the water. Some claimed that a large quantiiy 'ôf 
gas remained, and others none at ail. Thèse tests were not very 
satisfactory. The weight of the évidence is, however, very conclusive 
that a stream from a fountain charged with carbonic acid gas and 
water in the manner described by Grabam ia an efficient agent for 
the purpose of extinguishing small fires; that the apparatus can be 
kept at hand for use in a sudden emergency, and can be operated 
without delay and before the fire hâs acquired headway. It is true, 
as claimed by him, that carbonic acid gas combines in a remarkable 
degree with water, so that by moderato pressure the water can be 
made to receive six to twelve times its volume of the gas ; that the 
fountains can be kept charged or made to generate the gas when 
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n&aaed; that the gas has great elàstîcîty; that it îs heavier than air, 
and when combined with water has a spécifie gravity -well adapted 
to pass in a stream through the air ; that if any of the gas does by 
any nieans reaeh the flame or fire it will not support combustion, but 
has a direct opération in extinguishing the flame and checking the 
combustion. Ail thèse merits claimed by him bave been tested in 
actual use for many years, and the utility of the invention has created 
a large demand for the apparatus. With the utility thus established, 
I causée nothing fatal to the patent in the fact, if fact it be, that the 
inventer may perhaps hâve overrated the importance of some of the 
éléments of his method and underrated others. 

With regard to tbe third point, that the patent is for a différent in- 
vention from that described in the original application, after careful 
considération I fail to see the force of the objection. 

My conclusion is that Graham was, as is claimed for him, the pio- 
neer in the art of using mingled carbonic acid gas and water to extin- 
guish fires, and w.as the first to discover that when condensed in a 
Bufficiently strong vessel it would propel itself by its own elasticity to 
a sufâcient distance and in a sufficient stream to be a useful agent 
for that purppse, and that he described both a portable and fixed ap- 
paratus by whicb the resuit could be accomplished. 

I hold the first and fonrth claims of the patent to be valid, and in 
my judgment it is immaterial in this case whether my doubts as to 
the validity of the other claims are well founded or not. 

There is no diffiouity as to the infringement. The défendants can 
hardly be said to directly deny it in their answers. The défendant 
Johnston practioally admits the making of six portable and six sta- 
tionary machines, and says he desisted after beingwarned that they 
were infringements. The circulars and advertisements of the other 
défendant, in connection with the oral testimony, sufficiently show 
the infringement by it, and that the machines complained of con- 
tained the exact method of Graham, applied in substantially the same 
apparatus described by him. 

The complainants are entitled to a decree in their favor, and to a 
référence for an accoanting. See, aiso, Fire-extinguisher Manufg 
Co.v. Qraham, 16 Ped. Rbp. 543. 
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Baltimore Car-Wheel Co. ». North Baltimoeb PASSENaEB 

Ey. Oo, 

{Circuit Gottrt, D. Maryland. July 14, 1884.) 

1. Patents fos Inventions— Eeissub Ko. 9,881. 

The third claitn of reissued patent No. 9,881, September 27, 1881, to Joseph 
Harris, held void , beeause the reissue was af ter 14 years' delay, and af ter adverse 
rights had accrued. 

2. Same— Rbissue No. 3,243. 

The flrst claim of reissued patent No. 3,243, granted December 22, 1868, to 
T. B. Btewart, if construed to cover the combination of two tubes fitting one 
within the other witbout flanges, and neither made oblong in shape, is void for 
•want of novelty, if for no other reason. 

3. Same — Infrinoemknt — Licbnbb. 

In a case in whioh the complainant, suing for infringement of his patent, 
does not proceed to enforce remédies under a license granted byhim, but treats 
the license as no longer in forcej a purchaser from the supposed licensee is 
not estopped from denying the validity of the patent ; and in no case is a mère 
purchaser from a licensee estopped from denying the validity of the patent in 
a suit against him for infringement. 

In Equity. 

R. D. Williams and. Benjaman Pi Price, for complainant. 

Bernard Carter and B. F. Thurston, for défendant. 

MoBRis, J. This is a suit for the alleged infringement of tw6 re- 
issued patents for improvements in car axle-boxes, of which the com- 
plainant is owner by assignment, and which it is alleged that the re- 
spondent has infringed by using in its business certain car-wheels 
and axle-boxes which it purchased from the Bemis Car-box Company 
of Springfield, Massachusetts. The two patents as to which infringe- 
ment is alleged are the reissue to T.B. Stewart, No. 3,243, dated De- 
cember 22, 1868, the original being.No. 71,2él, dated November 19, 
1867; and the reissue to Joseph Harris, No. 9,881, dated September 
27, 1881, the original being No. 71,873, dated December 10, l867. 
The Harris patent was reissued 14 years after the original had been 
granted, and the third claim, which is the only one drawn in question, 
first appeared in the reissue. This claim is for the combination with 
the neck or annular recess in the journal, and with the journai-box, 
of the key or shoulder made to slip on in thé recess and straddle the 
journal, thereby keying the journal and the box together. The évi- 
dence is eonvincing that in the interval of 14 years between the orig- 
inal patent in which this device was not claimed and the reissue in 
which it was, the use of the key, shoulder, and recess in car axle-boxes 
had become gênerai throughout the country; and it must be conceded, 
as was practically admitted in the argument of the case, that this 
claim comes within the rulings which hold that what is not claimed 
in an original patent is dedicated to the public, unless the patent is 
surrendered and reissued within a reasonable time and béfore adverse- 
rights hâve accrued. Miller y. Brass Co. 104 U. S. 350; Jumee v.. 
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Çamphell, Id. 356; Cléments v. Odorless Excavating Co. 109 U. S. 
641; S. G. 3 Sup. Ct. Eep. 525, 

With respect to the Stewart patent, the reissue having been applied 
for only nine months after the granting of the original, the complain- 
ant contends that so far as the objection of unreasonable delay, and 
subsequently acquired rights in others, is concerned, it is free from 
any of the vices which the suprême court has heid fatal to reissued 
patents. 

The purpose of the devices described in the first claim of the Stew- 
art patent is to prevent dirt and dust from getting access to the jour- 
nàls and boxes of car-axles, and this the patentée claimed to hâve ac- 
complished by a novel form of box and car-wbeel. Upon the eide of 
the axle-box next to the wheel he formed a cylindrical projection, B, 
having an annular outwardly projecting flange, a, upon its end. 
Upon the car-wheel, on the side next to the axle-box, he formed a 
tubular projection, c, having an inwardly projecting flange, b, upon 
its end, The cylindrical projection on the box fits into the tubular 
projection on the wheel, and they are slipped one into the other, and 
the annular space left between the cylinder and the tube is obstructed 
by the outwardly and inwardly projecting flanges, Of this arrange- 
ment the patentée, in bis spécifications, says : "It will be seen that 
dust would hâve to pass around a very circuitous route before it could 
penetrate far enough to reach the bearings of the journal." 

As part of the improvement described in bis spécifications, and 
claimed in the second claim, Stewart constructed crescent-shaped 
saddles for the bearings, in a peculiar manner, which required the out- 
side of the tubular projection on the box to be made of an elliptical 
or oblong shape, His first claim in the original patent is for — 

"(1) The combination of the tubes, B and C, with flanges, a and 6, arrangea 
upon the box and wheel, substantially as shown." 

In the Stewart reissue patent the drawings and spécifications are 
identical with the original, but the first claim is as follows : 

"(1) The combination and arrangement of the oblong tube, B, on the box, 
and the tube, 0, on the wheel, with or without the flanges, a and 6, substan- 
tially as described. " 

It thus appears that the original claim was for the combination of 
the two tubes, (as the cylinder and tube œay be called,) with flanges 
upon their ends, and the reissue seeks to oover the combination sim- 
ply of the two tubes without the flanges. 

The question of infringement by the respondent company is a very 
simple one. The wheels and boxes made by the Bemis Car-box Com- 
pany, and bought and used by the respondent, bave the two tubes 
without the flanges, and neither of them is "oblong." They do not 
infringe the first claim of the original patent, but they do infringe the 
first claim of the reissued patent, if it is valid, and if the "oblong" 
feature of it is immaterial. 
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The complainant contends that the word "oblong" in tbis claim is 
merely descriptive and not limiting, because making the tube on the 
axle-box oblong in the Stewart devioe had nothing to do with the dust- 
exeluding feature, which was the subject of the first claim, and was 
merely a convënience for its use in connection with the peculiar ores- 
cent-shaped bearings, which had nothing to do with exoluding dust, 
which were the subject of the second claim, and that the original pat- 
ent contained and disclosed clearly the dust-excluding invention 
claimed in the reissue, viz., the combination of the two tubes, one 
fîtting within the other to exclude dust. 

If the first claim of the Stewart reissue be valid, and this the con- 
struction to be put upon it, then it becomes important to examine the 
défense of want of novelty set up by the respondent's answer, and to 
détermine whether it was new and patentable, at the date of the 
Stewart patent, to combine the two tubes, without the flanges and 
without the oblong shape, one fitting within the other, for the pur- 
pose of exeluding dust from the bearings of axles. In support of 
this défense the défendant bas put in évidence the following letters 
patent, with illustrative models of the devices therein described: 
Crannell patent. No. 36,870, July 15, 1862; Beers patent, No. 48,- 
899, July 25, 1865; Gillett patent, No. 52,561, February 13, 1866; 
Steele patent. No. 62,231, February 19, 1867; Mansell patent, No. 
14,089, April 24, 1852. A careful examination of thèse devices, 
aided by the clear statement of their several characteristics contained 
in the expert testimony and in the brief of the learned counsel for 
respondent, satisfies me that this défense is made ont. It was not 
new, and did not require invention at the date of the Stewart pat- 
ent, to construct a wheel and axle so as to hâve a projection on one 
to fit into a tubular recess on the other, for the purpose of obstruct- 
ing the entrance of dust between the bearings of the axle aud the box. 
Thèse patents show that it had been done in making carriage-wheels; 
that it had been applied to loose wheels for cars; and even if it be a 
fact that it had never before been applied to car-wheels fixed upon 
the axles, such an application would not require invention, and would 
be merely a double use. I think there can be no doubt that if the 
first claim of the Stewart reissue receives the construction contended 
for by complainant's counsel, and which is absolutely required to 
make the complainant an infringer, then it must be held void for 
want of novelty. This view of the state of the art would seem to 
hâve controlled the action of the commissioner of patents, who re- 
fused to grant the reissue, striking out the word "oblong," and gave 
as his reason: "The main tubes, B and G, without the subordinate 
flanges, a and b, is substantially the same as the ordinary carriage- 
hub and its projeeting flange, and the arrangement and purpose are 
identical." It would seem, therefore, that there was nothing new in 
the Stewart device exeept the flanges, which were designed to in- 
crease the obstructions to the entrance of dust, and the oblong shape, 
v.ai'^.no.l— 4 
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which admitted of the device being used in connection with the cres- 
cent-shaped saddles, -whicb were the subjeot of his second claim. 

This disposes of the case if the respondent is permitted to put ita 
défense upon the invalidity of the complainant's patents. 

It is, however, strenuously argued by complainant's counsel that 
the respondent is eatopped from denying the validity of the Stewart 
patent, both the original and the reissue, because the Bemis Car-box 
Company, from which the respondent purchaaed the wheels and axle- 
boxes eomplained of, had reoognized the validity of their patent by 
entering into a written agreement, in which it acknowledged that 
similar boxes made by it were infringements, and agreed to pay a 
sum in compensation therefor, and accepted a license to continue to 
make similar boxes under the reissued patent during its term, the 
complainant, however, reserving in that agreement the exclusive 
right to make the wheels and axles to be used with such boxes. With 
regard to this position assumed by the complainant, two things are 
to be observed : First, that it is not suggested anywhere in the bill 
of complaint; and second, that the présent respondent is not pretended 
to hâve been a party to the written agreement. The bill of complaint 
makes no allégation whatever' with regard to any license, and dis- 
closes nothing whatever with regard to it. It is, in form, the usual 
bill of complaint against an infringer praying for an injunction and 
an account of profits, and allèges that the respondent, " without license 
of your orators and against their will, and in violation of their rights, 
hâve used, etc., the said improvement." 

The answer, after setting up the défenses of want of novelty and 
invalidity of the Stewart reissued patent, avers, upon information 
and belief, that the Bemis Car-box Company was, by the writing of 
January 25, 1881, licensed by the complainant to make the axle- 
boxes purchased by the respondent. To this answer the complain- 
ant filed a gênerai replication. Thèse pleadings show that the com- 
plainant, as the foundation of his case, treats the license as forfeited, 
and as no longer having any force or efficacy, It is true that in a 
case in which the licensor affirms the contrâct, and is pursuing his 
remédies under it, the licensee is estopped from denying the validity 
of the patent; but it cannot be declared void by one party, and yet 
estop the other. Burr v. Duryee, 2 Fisher, 283. But, without regard 
to the pleadings, I do not see how the proposition can be maintained 
that the respondent, who is not a party to the written agreement, 
can be estopped by its admissions. If the license is still in force, the 
complainant's only remedy is against the Bemis Car-box Company; 
if it is not in force, then the complainant was right in prooéeding 
against the respondent as an ordinary infringer. 

It is to be noticed, also, that the estoppel, to avail in this case, must 
go further than a mère acquiescence in the validity of the Stewart 
reissue : it must go to the estent of admitting that the wheels and 
boxes used by respondent are infringements, notwithstanding the ab- 
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gence of the "oblong" shape of the tube, which îs one of the éléments 
of the first claim of the reissue. As against the Bemis Company, 
complainant may perhaps contend succesafully that thia was admit- 
heà, and cannot now be denied by that company; but I am at a loss 
to see how and when this respondent admitted it, and estopped itself 
from denying it. A.a estoppel cannot arise unless it grows eut of a 
transaction to whicii the person estopped is a party or privy, and I 
do not understand that one who may purchase a patented article 
from a licensee of the patentée can, from that f act alone, be held bound 
by the license or its récitals, or that it establishes any coutractual 
relations between such a purchaser and the patentée. 

Bill of complaiut dismissed. 



WoosTER ». Handt. 
(Circuit Court, 8. L. New York. July 22, 1884. ) 

1. JîquiTT— Practicb— RuLE 88,— Rehearino. 

Rule 88 of the equity rulea prescribed by the suprême court of the United 
Btates, piovides for a rehearing after a anal decree of an appealable character. 

2. Samb — Inteelocutoby Decbebs. 

Interlocutory decrees remain under the contre] of the court and subieet to 
its revision until the whole matter in controversy is dispoaed of by final decree. 

3. Samb— Epfkct op Bxjfheme Court Dboision after 1nteki.ocdtobt and bb- 

FORB PiNAi. Decree. 

When, after an interlocutory decree, and before a final decree in a case, the 
suprême court renders a décision affleoting the case, this court 'will make its 
final decree in accordance with the décision of the suprême court, and as if that 
décision had been made before any décision in the case. 

4. Patents fok Inventions— Reissdes—Reqdisiteb for. 

Where, by an application for the reissue of a patent, it is sought merely ta 
enlarge a claim, a clear mistalce and inadvertence raust be shown, and a speedy 
application for its correction, without unreasonable delay, must be made. 

5. Bamb. 

■Where, by the reissue of a patent, it is sought merely to enlarge a claim, a pat- 
entée cannot wait until other inventors hâve produced new forms of improve- 
ment and then apply for an enlargement embracing the new forms. 

6. Bamb— Delay in Reibsde of PAxisNT— When Court to DBcœB Unbeason- 

ABI.B. 

Where it is apparent, from a comparison of the patents, that a reissue i» 
made to enlar^e the scope of the patent, the court may décide whether the 
delay in obtaining the reissue was unreasonable, atad the reissue void. 

7. Samb— Infbingbmbnt of Patents— Bill, when Dismissed. 

Where a reissue of a patent Is sought merely to expand its daims so as to 
embrace structures brought in tp use between the time of the issuing of the 
original and the time of the application for the reisaue, and '^hich were not in- 
fringements of the claim of the original, there being no proof of mistake or 
inadvertence, the right to a reissue is lost by a delay oi more than 12 years, and. 
the reissue being made and miit broueht for the infringement there'of, the bill 
will be dismissed. 
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8. Same— DeAth oit Intentor — Effbgt on Rbissub of Patent— Assignée — 
KiGHTs OF— Kbv. Sï. i 4895. 

Af 1er the death of the iu venter, a reisaue of the patent may be obtained upon 
application made, and a coitected spécification signed hy the assignée, under 
Bev. St. i 4896. 

In Equity. 

Frédéric H. Betts, for plaintifif. 

Benjamin F. Lee, John Dune, Jr., and William H. L. Lee, for de- 
fendant. 

Blatchford, Justice. This suit is brought on two reissued pat- 
ents. One is reissue No, 6,565, granted to George H. Wooster, July 
27, 1875, (on an application for a reissue filed June 22, 1875,) for 
an "improvement in machines for making ruffles," the original pat- 
ent, No. 37,550, having been granted to Pipo and Sherwood, Janu- 
ary 27, 1863, on the invention of John A. Pipo. The ofcher is reis- 
siie No. 6,566, granted to George H. Wooster, July 27, 1875, (on an 
application for a reissue filed July 19, 1875,) for an "improvement 
in sewing-machines for making band-ruffling," the original patent, 
No. 46,424, having been granted to E. G. Wooster, Pebruary 14, 1865, 
on the invention of Thomas Eobjohn, The case was brdught to a 
hearing on pleadings and proofs, and a décision was rendered in April, 
1881, {Wooster v. Blake, 8 Fbd. Rep. 429,) in favor of the plaintiffs, 
on both patents, on which an interlocutory decree was entered, April 
30, loSl. The decree adjudged that No. 6,565 was vaiid so far as 
claims 1, 7, 8, and 10 were concerned ; that those claims had been 
infringed; and that an account of profits and damages should be 
taken as to such infringement. It stated that, as No. 6,565 had ex- 
pired by its own limitation, no injunction was granted in référence to 
it. The decree also adjudged that No. 6,566 was valid so far as 
claims 8 and 9 were concerned ; that those claims had been infringed ; 
that an account of profits and damages should be taken as to such in- 
fringement; and that a perpétuai injunction should issue as to said 
claims. The decree furtfaer said: "No adjudication is herein made 
as to any other claims than those above meutioned, of either of said 
letters patent, in any respect ; " and it reserved the question of costs, 
and of increâse of damages, and ail further questions, until the mas- 
ter's report should come in. 

The defendant's rufSers involved, and held, by the décision, to in- 
fringe both patents, were known as the Johnston ruiHer and the Toof 
ruffler, and wëre sold to be attached tp sewing-machiries, for ruffling 
purposes, In regard to the Pipo patent, No. 6,565, the décision con- 
sidered several patents and inventions set up on the question of nov- 
elty, and held' ^ that they" could not avail. On the défense of the in- 
validîty of the reissue, aa not for the same invention as thè original, > 
the décision said : "There ia no évidence that anything is found in 
the reissue No. 6,565, which is not to be found in the description or 
drawing of thé original patent, or in the môdél accompariyjng the ap- 
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plîcation for that patent." As to the Robjohn patent, No. 6,666, thè 
décision considered the question 6f novelty, and sustained the patent, 
Although the défense that the reissue was not for the same invention 
as the original was set up and urged, and it was considered and over- 
ruled, no spécial observations were made in the décision, in regard 
to it. The remarks in regard to the Pipo reàssue were considered 
as applying to it. 

Some progress was made in taking testimony on the accounting 
before the master, when, on the ninth of January, 1882, the cases of 
Miller v. Brass Go. 104 U. S. 3-50, and James v. Campbell, Id. 356, 
were deoided by the suprême court. The défendant thereupon pre- 
serited to this court, on March 22, 1882, a pétition, with notice of an 
application to be made March 31, 1882, that the prayer of the péti- 
tion be granted. The application was adjourned and not heard till 
June, 1884. The pétition states that the said décisions in 104 U. S. 
"fix and establish rules of law in respect to reissues, différent from 
those stated in numerous décisions of the circuit court of the United 
States for the Second circuit in numerous earlier cases; that said 
décisions of the suprême court are directly in point, as affeeting the 
validity of the said Pipo and Robjohn reissues; and that the said Pipo 
reissue and the said Robjohn reissue must be declared void in accord- 
ance with the doctrines laid down in said cases." Oneof the prayers 
of the pétition is for a rehearing of the cause on the questions of law 
involved, in view of the said décisions of the suprême court, and that 
the interlocutory decree be opened. 

The rehearing asked for is not such a rehearing as is the subject 
of rule 88 of the eqnity rules prescribed by the suprême court. That 
rehearing is one after a final decree, af ter a decree which is of an ap- 
pealable character. The présent decree is not an appealable decree. 
The rehearing asked for is a reconsideration of the law of the case on 
the question of the validity of the reissues, in view of the décisions by 
the suprême court referred to. The test applied by this court, as 
announced by it in deciding the case, was that the reissues were to 
be sustained as to their claims, inasmuch as there was nothing found 
in them which was not found in the descriptions or drawings of the 
original patents, or in the models accompanying the applications for 
those patents. 

The principle, the application of which is invoked by the défend- 
ants, is well settled. In Perkins y. Fourniquet, G How. 206, 209, it 
is said, that interlocutory decrees. remain under the control of the 
court and subject to its revision, until the master's report cornes in 
and is finally acted upon by the court, and the whole of the matters 
in cpntroversy are disposed of by a final decree. In Fourniquet v. Per* 
JcinSi 16 How. 82, there were an interlocutory decree, an accounting 
under it, a report of a master, exceptions to. the report, and an argu- 
ment thereon. On the argument, the circuit court reconsidered the 
opinion it had expressed on the merits in the interlocutory decree, and. 



54 FBDBBAL BS70BTEB. 

believîng that opinion to be incorrect, dismîssed the bill. The plaîn- 
tiff appealed to the suprême court, and that court held the deeree of 
dismissal to be right. It added : 

" ïhe counsel for the appellants, however, objects to the deeree of disinissal, 
because it was fnade at the argument upon the exceptions to the master'a re- 
port, and iâ contrary to the opinion on the merits, expresaed by the court in 
its interlocutory order. But this objection cannot be maintained. The case 
waa at final hearing at the argument upon the exceptiona, and ail of the pre- 
vious interlocutory ordera in relation to the mérita wera open for revision 
and under the cuntrol of the court." 

This court, then, is to interpret the law of reissues as it would hâve 
dons if the cases referred to had been decided by the suprême court 
before this court made its décision in this case. The rule laid down 
by the suprême court is, that where it is sought merely to enlarge a 
claim, there must be a clear mistake and inadvertence, and a speedy 
application for its correction, with no unreasonable delay; that, in 
such a case, a patentée cannot wait until other inventors bave pro- 
duoed new forms of improvement, and then apply for such an en- 
largement of his claim as to make it embrace those new forms ; and 
that when it is apparent, from a comparison of the two patenta, that 
the reissue is made to enlarge the scope of the patent, the court may 
décide whether the delay was unreasonable, and the reissue, there- 
fore, void. This view bas been repeatedly asserted and applied by 
the suprême court in numerous cases decided since those in 104: U. S. 

As to the Pipo reissue. No. 6,565, it is plain that the right to reis- 
Bue was lest by the delay of more than 12 years, because the case is 
one of a mère expansion of the claims, beyond anything stated in the 
original patent as the invention, and with no proof of mistake or inad- 
vei"tence, and it is sought to make the new claims embrace, in this 
case, structures brought into use between the time of the issue of the 
original patent and the time of the application for the reissue, and 
which were not infringements of the claim of the original patent. 
There was but one claim in the original. There are 13 in the reissue. 
It would serve no useful purpose to enlarge on this subject as to No. 
6,565, for the counsel for the plaintiff concèdes that, under the re- 
iterated décisions of the suprême court, this court must dismiss the 
bill as to that reissue. 

But in regard to the Eobjohn reissue. No. 6,566, the plaintiff con- 
tends that the case is différent; that claim 2 of the original patent 
covered the defendant's structures; that olaima 8 and 9 of the reissue 
are substantially only répétitions of claim 2 of the original; or that, 
at least, claim 2 of the original was so worded as to be ambiguous, 
and so inoperative, and claims 8 and 9 of the reissue are valid, as 
removing the ambiguity. The spécifications of the original and reis- 
sued patents are as foUows, the parts in eacb which are not found in 
the other being in italics : 
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OKIGrvAL. 

"Beit known, that I, Thomas Rob- 
j'ohn, o£ the city, county, and state 
ot New York, Jiave invented a neio 
and useful improvement in machin- 
eryfor making band-ruffling; and'I 
do hereby déclare that the foUowing 
is a fall, clear, atid exact description 
of the same, référence being had to 
the aœompanying drawings forming 
part of this spécification, in which 



"Pigure 1 is a top view of my in- 
vention and of the bed-plate of a sew- 
ing-raacliine, to which it is applied. 
Figure 2 is a longitudinal vertical 
section of tlie same. Figures 3 and 
8* are opposite end views of the ruf- 
fling machinery. Figures 4c and 4* 
are ti-ansverse sections of the band- 
folder. Figure 5 is a top view of the 
guides without tlie ruffling knife. 
Figure 6 is a section of the plaiting 
or ruffling device, parallel with Fig. 
2, but shovving the knife in a différ- 
ent position. Figure 7 is a face view 
of a ruiile made by the machine. Fig- 
ure 8 is a transverse section of the 
saine. 



"Similar letters of référence indi- 
cate corresponding parts in the sev- 
eral figures. 

"TMs invention oonsists in the 
cornbinaiion, with a sewing^maohine, 
of a novel System of guides, and a 
plaiting or ruffling knife, wheréby 
one strip of rhusiin or cloth has both 
edges turned in, and is folded iongi- 
tudinally, to form a double bâud, and 
plaited or fornied into a ruffle, and 
the band and rufiJe are se wed together, 



ABISSUE. 

"Be it known, that I, Thomas Rob- 
john, of the city, county, and state 
of îfew York, hâve invented certain 
improvements in machinery for mak- 
ing band-ruflaing, of which the fol- 
lowing is a spécification: 

"This invention relates to improve- 
ments in ruffiers for use with sewing 
meohanism, and consists in a ruffling 
hlade or knife adapted to engage a 
strip of material to be ruffled, in corn- 
bination with a feeding meohanism 
adapted to operate against the strip 
to which t?ie ruffled strip is oonnected ; 
also, in the oombination, with à ruf- 
fling blade, of a guide for a strip to 
be ruffled, and also with a guide to 
fold and présent a band about the 
edges of the ruffled strip, as is here- 
inafter more fully described, suoh 
folding guide also being adapted to 
hem or tum the edges of the folded 
band. 

"Figure 1 is a top view of the In- 
vention, showing its arrangement 
upon the bed-plate of a sewing- 
machine. Fig. 2 is a longitudinal 
vertical section of the same. Fig. 
3 and 3* are opposite end views of 
the ruffling machinery. Fig. 4 and 
4* are transverse sections of the 
band-folder. Fig. 5 is a top view 
of the guides without the ruffling 
knife. Fig. 6 is a section of the 
plaiting or ruffling device, parallel 
with Fig. 2, but showing a différent 
position of the same. Fig. 7 is a 
face view of a ruffle made by the 
machine, and Fig. 8 is a transverse 
section of the same. Figure 9 is a 
section of the presser, talien at right 
angles to the Une offeed, showing the 
under surface eut away, to allow the 
passage of a hem, on the ruffl^e. 

"Similar letters of référence indl- 
cate corresponding parts in the sev- 
eral figures. 

"As illustrated in the drawings, 
one strip of muslin or cloth has both 
edges turned in, and is folded longi- 
tudinaUy, to form a double band, and 
another strip is plaited or formed into 
a ruffle, and the band and the ruffle 
are both sewed together at the same 
time, thus forming a band-ruffle at 
one opération. 
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oïl at the same time, thus forming a 
double band-ruffle at one opération. 

"To enable others skilled in the art 
to nlake and use my invention, I will 
proceed to describe its construction 
and opération. 



"A is the bed-plate of the sewlng- 
luacliine. B is the guide by which the 
turning in of tlie edges of, and thé 
longitudinal folding of, the band, o, 
of the ruffle are performed, said guide 
being attached rigidly to the gauge- 
plate, C, and secuied to the bed-plate, 
A, by a serew, D, and steady pins, b, 
b. This guide, B, is made of brass 
or other métal, and has one end of the 
form of a tube, and nearly flat, as 
nhown in figure 3, the width of the 
said tube being equal to the width of 
the strip of cloth of which the band, 
a, of the ruffle is to be formed, sv^h 
strip being shoion in section, in red 
color, in figure 4, 4*. At a short dis- 
tance from the end shown in flgitre 3, 
one side of the tube is eut away, leav- 
ing the guide in the form o£ a trans- 
versely curved plate, with its edge 
tmned over on the concave side, as 
shown in figure 4, and towards the 
other end its curvature increases, 
and the turning in of the edges is in- 
creased until the plate is in the form 
of the letter V, or nearly double, and 
its edges hâve a complète double turn, 
as shown at c, c, in figure 4*, se that 
the strip, entering at the end shown 
in figure 3, and being drawn through, 
will corne out folded along the cen- 
ter, and with both edges turned in, 
as shown in red outline, in figure 4*. 



"The arrangement of this guide 
upon the sewing-machine is such that 
this folding of the band may be ef- 
fected in the movement of the latter 
towards the needle by the ordinary 
feeder, r, of the machine. The mar- 
ginal portions, c, c, of the folder, by 
which the edges of the band are turned 
inward, do not extend quite to the 
needle-hole, d, but are eut away at 
some distance iherefrom,, as shown at 
s, in figures 1, 3*, and 5, though the 



" To enable others skilled in the art 
to make and use my invention, I will 
now proceed to illustrate the most 
c'omplete and perfect form ofita op« 
eration, as combined with a sewing- 
machine. 

"^i A is represented the bed-plate 
of a sewiug-machine. B is the guide 
by which the turning in of the edges 
of, and the folding of, the band, a, 
of the ruffle is performed, said guide 
being attached to the .9a.9e-plate, C, 
and secured to the bed-plate. A, by a 
screw, D, and steady pins, b, b. This 
guide, B, is made of brass or other 
métal, and has one end formed a.s 
a tube, and of a width substantiaîly 
equal to the width of the strip of 
cloth of which tlie band, a, of the 
ruffle is to be formed. The reeeiving 
end of this guide is shown at Fig. 
3, and, at a short distance from such 
end, one side of said tube is eut 
away, leaving the guide in the form 
of a transversely curved plate, with 
its edge turned over on the concave 
side, as shown in Fig. 4, and to- 
wards the other end its curvature in- 
creases, and the turning in of the 
edges is increased, until the plate is 
in the form of the letter V, or nearly 
double, and its edges are given a 
double turn, as shown at c, c, in Fig. 
4*, 80 that the band or plain strip 
to which the ruffle is to be united by 
stitches, when entered at the end 
shown in Fig. 3, and drawn through 
the guide, will corne out lolded along 
the center, and both edges may be 
turned in or hemmed, as shown in 
Fig. 4*, provided the strip is v)ide 
enough to extend into and entirely 
fill the width of the guide. 

"The arrangement of this guide 
upon a sewing-machine is such that 
this folding of the band may be ef- 
fecled as the band is moved towards 
the needle by the feeding device, r. 
The marginal portions, c, c, of the 
folder, by which the edges of the band 
are turned inward, do not extend quite 
to the needle-hole, d, as shown at 
s, in Figs. I, 3*, and 5, though the 
guide which produces the central fold 
has a nose, e, extending some distance 
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portion which produces the central 
fold extends some distance beyond the 
needle-liole, to préserve the form o£ 
the fold while the stiching is being 
performed. 

"E is a guide for the strip of 
cloth of which the ruftle, e, is to be 
formed, consisting of a flat métal tube, 
of a width equal to that of the said 
strip, arranged in front of, and partly 
within, the folding guide, B, parallel 
with the feed movement, to deliver 
the strip between the two edges of the 
band, as the latter issue from the said 
guide, B, and approach the needle. 

"This guide has a slight down- 
ward inclination towards the needle, 
and its lower end rests on the bed- 
plate close to the feeding devioe and 
the needle-hole, and its bottorn part, i, 
is made with projections, /,/, to en- 
able it to pass between and at the sides 
of the toothed surfaces of the feeding 
dog. 

"ïhe upper part of the said guide 
has near its sides two longitudinal 
slits, g, g, comniencing at a short 
distance from the end furtliest from 
the needle-hole, and extending to the 
end next the needle, and the end of 
the tongue, h, thus formed, is made 
to press upon the strip, in passing 
through the guide, and so keep it flafc- 
tened, and produce friction enough 
upon it to keep it straight, on its way 
into the band. The said tongue, h, 
is shortened so that it does not extend 
so near to the needle-hole, byfrom a 
guarter to three-eighths of an inah, 
as the bottom part, i, of the guide, 
(see Pig. 2,) thereby leaving the said 
part, i, exposed for the plaiting or 
ruffling knife, F, to work upon, as 
will be presently described. 'This 
guide, B, is attached rigidly to the 
lower part of the guide B. 

"The plaiting or ruffling knife is 
made with a straight and raoderately 
sharp, but not a cutting, edge, of a 
length equal to the width of the strip 
of which the ruffle is to be composed, 
the said edge being arranged at.right 
angles to the feed movement. The 
said knife is attached hy an elastic 
shank, j, to a bent lever. G, the said 
ihank keepiny the edge pressed hard 



beyond the needle-hole, to préserve 
the form of the fold in the band 
while the stiching is being performed. 



"E is a guide for the strip of cloth of 
which the ruffle is to be formed, con- 
sisting of a flat métal tube, of a width 
equal to that of the said strip, and it 
is shovm as arranged in front of, and 
partly within, the folding guide, B, 
parallel with the feed movement, and 
adapted to deliver the ruffled strip 
between the two edges of the band, a, 
as the latter issues from the said 
guide, B. 

"The bottom plate, î, of the guide 
serves as the support for the strip or 
material to be ruffled, séparâtes it 
from the fabric to which it is to be 
united, and the ruffling blade, acting 
on suoh material to be ruffled, carries 
it forward over the support, i, and 
présents it in afolded condition to the 
stitching meohanism. This bottom 
plate, i, is made with projections, /,/, 
to enable it to pass between and at the 
sides of the toothed surfaces of the 
feeder, r; and the upper part of the 
said guide has fornml inittvio longi- 
tudinal slits, g, g, commencing at a 
short distance from the end furthest 
from the needle, and extending to the 
end next the needle, the end of the 
tongue, h, thus formed, being adapted 
to press upon the strip passing through 
the guide with sufjioient force to keep 
it flattened and straight, on its way to 
the action of the ruffling blade. The 
said tongue, h, does not extend so 
near to the needle-hole as the bottom 
plate, i, (see Pig 2,) thereby leav- 
ing the said plate exposed for the 
plaiting or ruffling blade or knife to 
work upon, as will be presently de- 
scribed. 

"The plaiting or ruffling blade or 
knife is generally made with a 
straight and moderately sharp, but 
not a cutting, edge, of a length equal 
to the width of the strip of which the 
ruffle is to be composed, the said edge 
being arranged at right angles to the 
feed movement, and connected with, 
or forming part of, an elastic shank, 
J, attached to a bent lever, G. In its 
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doion upori the tottom part of the 
guide, and holding the knife with a 
dovmward. indination towards the 
needle-hole, at an angle of about 30° 
to the surface of i. 

"The lever, G, works on a flxed 
flulcrum, t, at the back of the bed- 
plate, amî dérives motion, in one di- 
rection, trom the rod which works 
the needle-arm, and, in the opposite 
direction f rom a spring, I, or has im- 
parted to it, by any other raechanical 
means, the necessary motion to pro- 
duce a movement of the knife upon 
the bottom, i,of the guide, B, towards 
and from the needle-hole, d. This 
movement of the lever may be varied 
by means of a set-screw, to give the 
knife a greater or less movement, ao- 
cording as flner or not so fine plait- 
ing or ruSling is desired, the move- 
ment of the knife requiring to be as 
miich greater than the feed move- 
ment as the intended vridth of the 
plaits. This knife commences its 
movement before the feed, and, when 
the knife has moved a distance equal 
to the intended width of the plaits, 
the feed movement commences, and 
the movement of the knife continues 
at the same speed as the feed move- 
ment, while the latter carries both 
band and ruffle towards the needle. 

"The presser, H, of the sewing- 
machine, to which my invention is 
applied, is mode of a width sufiBcient 
to cover the whole width of the ruffle, 
and a sufiScient portion of the band; 
but it is made shorter than usual at 
the end where the work entera be- 
neath it, in order to allow the knife 
to corne close or nearly close to the 
needle; and its under side is beveled 
at fhat end, to allow the knife to pass 
under and push the plaits under it, as 
it gathers them up by its movement 
towards the needle. The opération of 
gathering up the plaits ii illustrated 
in figure 6, where the strip which 
forms the ruffle is shown in redoolor. 



"The sewing-machine in connec- 
tion with which this invention is ap- 



forward movement the edge of the 
ruffiing blade or knife is pressed upon 
the support or plate, i, between the 
front part of whioh and the knife 
the strip to be ruffled is held. 

"The lever. G, works on a flxed 
fulcrum, t, at the back of the bed- 
plate, and dérives motion in one di- 
rection f rom the rod which works the 
needle-arm, and in the opposite direc- 
tion from the spring, I, or has im- 
parted to it, by any other mechanical 
means, the necessary motion to pro- 
duce a movement of the blade or knife. 
This movement of the lever may be 
varied by means of a set-screw, to 
give the knife a greater or less move- 
ment, according as finer or not so fine 
plaiting or ruffling is desired, the 
movement of the knife requiring to 
be as much greater tht»n the feed 
movement as the intended width of 
the plaits. This knife commences its 
movement before the feed, and, when 
the knife has moved a distance equal 
to the intended widths of the plaits, 
the feed movement commences, and 
the movement of the knife continues 
at the same speed as the feed move- 
ment, while thefeedingdevioecAVTiea 
forward both the band, or plain part 
to whioh the ruffle is attaahed, and the 
rufle. 

"The presser, H, whioh, as shown, 
is the foot of a sewing-machine, is 
represented of a width suhstantially 
equal to the width of the blade or 
knife, or sufflcient to cover the whole 
width of the ruffle, and a sufflcient 
portion of the band; but it is made 
shorter than usual at the end where 
the work enters beneath it, in order 
to allow the knife to eome close or 
nearly close to the needle; and its un- 
der side is beveled at that end, to al- 
low the knife to pass under and push 
the plaits under it, as it gathers them 
up by its movement. The lower sur- 
face is renessed or eut away at the 
side, as shown at m, in Fig. 9, to 
allow the hem of the ruffle (Fig. 8) 
to pass under without lifting the 
presser from the rest of the goods; 
and the font is also reaessed at n, to 
reoeive the band of the ruffle. 

"The sewing-machine in connec- 
tion with which this invention is ap- 
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plied may be of any of the kinds in 
common use. 

"ïo set the invention in opération, 
the strip of cloth to form the band, a, 
is ioserted through the guide, B, and 
the longer strip, to form the ruffle, 
(which has been previously hemmed 
along one edge,) is inserted through 
the guide, E, and under the knife, F, 
and with its hemmed edge in front or 
outward, and the ends of both strips 
brought under the presser, and, when 
the presser has been let down upon 
them, the machine is set in opération 
as for ordinary sewing. As the two 
strips are drawn forward by the/eed 
movement, the band is folded and has 
its edges turned in, and the ruffle strip 
is delivered into thefold o/the band, 
and rwffled by the action of the knife, 
as hereinbefore described, and sewed 
into the band by the needie passing 
through both the upper and lower 
parts of the band close to the edges 
thereof. 



"In the rufflng opération, the knife, 
F, is prevented frora acting on the 
under part o/the band, by the easten- 
sion of the lower part, i, of the guide, 
S, beyond the upper part and below 
the knife, the said part of the band 
passing under the extended portion 
ofi, and the ruffle strip passing over 
it for the knife to act upon, and the 
said extended portion protecting tTie 
lower part of the band from the ac- 
tion of the knife." 



plied may be of any of the kinds in 
common use. 

"To set the invention in opération, 
the strip of cloth to form the band, a, 
is inserted through the guide, B, and 
the longer strip, to form the ruffle, 
(whieh has been previously hemmed 
along one edge.) is inserted through 
the guide, E, and under thè ruffling 
blade or knife, and with its hemmed 
edge in front or outward, and the 
ends of both strips are brought under 
the presser, and, when the presser 
has been let down upon them, the 
machine is set in opération. The two 
strips are drawn forward bythe/eed- 
ing devine, the band is folded and has 
its edge turned in, and the strip rest- 
ing on the support, i, is ruffled, deliv- 
ered to the urmiffled material or the 
band, by the action of the knife, as 
hereinbefore described, and the ruffled 
and plain fabriu are united by the 
stitching mechanism of the sewing- 
machine, the needie, when operating 
with the band, passing through both 
the upper and lower parts thereof, 
close to the edges of the band. 

"In the ruffling opération the blade 
or knife is prevented from acting on 
the band or plain fabric beneath tTia 
ruffle, by the support or plate, i. 

"iVo daim is made to an open guide 
in aombination with ruffling mechan- 
ism, as that is the form of gages 
which has been previously used; nor 
to a separating device, eaxept in com- 
bination with the ruffling mechanism 
arrangea and operated abooe the table. 

"The ruffled strip may be stitohed, 
asformed, on to a plain fabric intro- 
duced under the guide, B, and between 
the support or plate, i, and thefeeder, 
r, the latter engaging and moving the 
plain fabric with the ruffle attached, 
while the ruffling knife or blade en- 
gages only the strip to begathered, and 
carries it forward to the needie. 

"The end ofthe arm, &, carrying 
the ruffling blade, is turned backioard 
at g' , moves back andforth above the 
guide, and permits the blade carried 
by such arm to operate under the edge 
of the plain, unruffled material laid 
on top of the ruffled strip. As the 
blade moves forward, it first engages 
the material to be ruffled resting on 
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fhe supportlng and separating plate, 
just at the end of the tongue, h, and, 
as the hlade movesforward the mate- 
rial to be ruffled. Us edge îs held or 
pressed flrmly against the material, 
and, when thefold made in the mate- 
rial is properly formed for the action 
of the needle, then the hlade is re- 
tracted, and, as it retums to its hack- 
ward position, the pressure ofits end 
on the pièce to be ruffled is lessened. 
The end of the ruffling hlade moves 
beyond the edge of the supporting or 
separating plate, and carries thefold 
forward, in the ruffled strip, beyond 
the edge of said plate, and, on the re- 
turn ofsaid blade, the end of the sup- 
porting or separating plate, between 
whioh and the blade . the material 
rests, is held by the end of said plate, 
i, preventing the plate, in its back- 
ward movement, from carrying back 
with it the fold formed in the strip 
to be ruffled. 

"I am aware that a rough-surfaced 
feeder and ruffler hâve been employed 
to engage a pièce of material to be 
ruffled, forming the gather in and 
moving the ruffled pièce forward, the 
ruffler and feeder both engaging the 
ruffled strip, and, in oonneotion with 
such meohanism, a separator has been 
employed to separate a band from the 
ruffled strip, the band heing laid on 
the surface of the ruffled strip engaged 
on its under side by the ruffler and 
feeder made as four-motioned feed- 
ing déviées; and I am also uware of 
United States patent No. 14,475. , 

"/ do not daim, as the invention 
of Thomas Robjohn, a flexible ruffling 
blade adapted to operate on a strip 
to be ruffled when sustained on the 
cloth-plate of a sewing-maohine ; nor 
do lolaim such a blade combined witlt, 
a guide to présent a single unfolded 
band strip to the ruffled strip; nor 
do I daim such a hlade eonnected 
with and operated by a rocking arm 
or lever mo-oedfrom a vibrating mem- 
her of the needle-operating mechan- 
ism, and controlled as to its backward 
movement by a set-serew; nor do I 
daim any of the spécifie combina- 
tions of devices claimed in an appli- 
cation flled June 22, 1875, for reissiK 
of United States patent No. 37,550, 
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granted to John A. Pipo, January 27, 
1863, said combinations of devioes, as 
expressed in such reissue daims, being 
the invention of the said Pipo." 

The original Eobjohn patent had two claims, as foUows : 
"Ist. The combination with each other and with a sewing-maehine, of a 
guide for turning in the edges of and folding one strip of cloth to form a 
double band, a guide for guiding another strip of cloth into such band to 
form a ruffle, and a plaiting or ruffling knife, the whole operating substan- 
tially as herein specifled. 2d. In combination with the ruffling knife acting 
above the strip which Is to form the ruffle, I claim the extension of a portion 
of the bottoni, i, of the guide, E, or its équivalent, below the said knife, in 
such a position as to be interposed between the ruffle strip and the lower part 
of the band, substantially as and for the purpose herein specifled." 

The reissue has 18 claims, as follows : 

"(1) In a ruffling or plaiting meclianism, the combination of a ruffling or 
plaiting blade with a folding guide, wherebja strip of anysuitable fabric may 
be properly guided to form and fold a band about the edge of a ruffle, sub- 
stantially as described. (2) ïhe combination of a ruffling or plaiting blade 
and folding guide for properly directing the strip to form and fold a band 
about the edges of a ruffle, with stitching or sewing raechanism, substan- 
tially as described. (3) In a plaiting or ruffling raechanism, the combination 
of a guide having an inclosed channel-way, for properly directing the strip to 
be ruffled, with the plaiting or ruffling blade, substantially as described. (4) 
The combination of a plaiting or ruffling blade and an inclosed channel-way 
or guide for properly directing the strip to be ruffled, with a stitching or sew- 
eng meclianism, substantially as described. (5) The combination of a plait- 
ing or ruffling blade and guide for properly directing the strip to be ruffled, 
and a folding guide for conducting a separate strip to form and fold a band 
on the edge of the said ruffled strip, with sewing mechanism adajrted to 
unité the band and ruffle, substantially as described. (6) The combination 
with a ruffling or plaiting blade of a guide for conducting a strip to form a 
band for the ruffle, and adapted to fold or hem both edges of said band. (7) 
The combination of a ruffling or plaiting blade, a guide adapted to conduct a 
strip to form a band and to fold both edges of said band, with a sewing mech- 
anism, substantially as described. (8) The combination of a ruffling or plait- 
ing blade or knife, arranged and operated above the cloth-plate, with a sup- 
porting or secondary plate, separate from the cloth-plate, between which and 
the blade or knife the fabric to be ruffled is held and advanced by the blade, 
substantially as described. (9) A plaiting or ruffling blade, arranged above 
the cloth-plate of a sewing-maehine, and adapted to operate upon a surface 
other than such cloth-plate, whereby a strip of goods can be plaited or ruffled 
above a plain pièce, substantially as described. (10) In a ruffling or plaiting 
mechanism, a presser or holder, eut away at its lower side to permit the pas- 
sage of a hem, substantially as described. (11) A folding guide, adapted to 
conduct and fold a band, and provided with a nose or extended portion, to 
direct and hold the band after it is folded, substantially as described. (12) 
The inclosed guide, in combination with the flexible tongue, adapted to press 
upon the goods passing through said guide, to keep said goods flattened and 
straight, substantially as described. (13) In a ruffling raechanism, the combi- 
nation of a blade adapted to engage and fold or ruffle one pièce of material, 
with a feeder adapted to engage and move forward the unruffled material, on 
which the ruffled material is delivered and secured by stitching, substan- 
tially as described. (14) In a ruffling or plaiting mechanism, the combination 
of a plate adapted to separate the material to be ruffled from the unruffled 
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material to which it is to be attached, with a reciprocating blade, adapted to 
press upon and engage the upper side of the material to be ruffled, to move 
forward with such material and présent a fold for the action of the needle, and, 
on the return stroke of the blade, to relax its pressure on the material to be 
ruffled, substantially as described. (15) The combination of the ruffling-blade, 
adapted to move forward beyond the end of the supporting or separating plate, 
wîth the separating plate, adapted to retain the ruffled material from return- 
ing with the ruffling blade, substantially as described. (16) The combination 
of a guide, adapted to control eaeh edge of the pièce to be ruffled, and a ruffling 
or plaiting blade, having its edge extended across the material to be ruffled, with 
a solid or rigid pressing surface or holder, of a width to cover and âatten the 
ruffled or plaited material, substantially as described. (17) The combination, 
with a mechanism adapted to fgrm a ruffle or plait, of a guide, provided with 
an inclosed channel-way, to guide the strip intended to be ruffled or plaited. 
(18) The combination, with a separator and a ruffling blade, of guides adapted 
to control and présent the band, forming edges both above and balow the 
strip to be ruffled, whereby a pièce of fabric may be ruffled between two sur- 
faces." 

The original Eobjohn patent does not anywhere in the statement 
of invention, or in any claim, suggest that his invention waa any- 
thing else but the invention of mechanism for making a band-ruffle 
by means of two automatic guides, one to fold in the band and the 
other to guide the strip to be rufSed; or that he had invented a sep- 
arator plate, or any means of ruffling a strip above a plain pièce. 
The statement of the invention, in the original patent, is that it con- 
sists in combining the guides and the knife with a sewing-maehine, 
the resuit of the joint action being that one guide, B, turns in both 
edges of a band and folds it longitudinally, so as to make a double 
band ot it, and the other guide, E, which is a tubular guide, guides 
the strip to be ruffled and delivers it between the two edges of the 
band as they issue from the guide, B, and the knife makes the ruffle, 
and the two parts of the band and the ruffle are then sewed together 
by the needle, and a band-ruffle is formed. The real meaning of the 
original spécification is best understood by seeing the altérations 
made in the reissue. There is in the latter a statement that the in- 
vention "consists in a ruffling blade or knife, adapted to engage a 
strip of material to be ruffled, in combination with a feeding mech- 
anism, adapted to operate against the strip to which the ruffled strip 
is connected." This is new, and is in addition to a combination of 
the knife and the two guides. In the original the part i is the "bot- 
tom part" of the guide, B; but in the reissue it is called a plate, and 
a support, which séparâtes the material to be ruffled from the fabric 
to which it is to be united. In the original the guide E is said to be 
attached rigidly to the lower part of the guide B. This is omitted in 
the reisaue. In the original the tongue, h, of the guide, E, is said to 
press on the strip to be ruffled, so as to keep it straight "on its way 
into the band;" but in the reissue the idea of the band in that con- 
nection is stricken out, and the pressure is said to be made to keep 
the strip straight "on its way to the action of the ruffling blade." In 
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the original the elastîc shânk, j, îs said to press ihe edge of the knife 
down on "the bottom part of the guide;" but in the reissue it is said 
to press it down on "the support or plate, i." In the original the 
knife is said to hâve a movement "upon the bottom, i, of the guide, 
E, towards and from the needle-hole." In the reisBue the knife is . 
said to hâve "a movement." In the original "the feed movement" 
is said to carry "both band and ruffle towards the needle." In the 
reissue "the feedingdevice" is said to carry forward "both the band, 
or plain part to which the ruffle is attached, and the ruffle." In the 
original it is stated that "the ruffle strip is delivered into the fold of 
the band and ruffled by the action of the knife, as hereinbefore de- 
scribed, and sewed into the band by the needle passing through both 
the upper and lower parts of the band, close to the edges thereof." 
In the reissue it is said that "the strip resting on the support, i, is 
ruffled, delivered to the unruffled material or the band, by the action 
of the knife, as hereinbefore described, and the ruffled and plain 
fabric are united by the stitching mechanism of the sewing-machine, 
the needle, when operating with the band, passing through both the 
upper and lower parts thereof, close to the edges of the band." In 
the original it is stated that "in the ruffling opération the knife, F, 
is prevented from acting on the under part of the band by the exten- 
sion of the lower part, i, of the guide, E, beyond the upper part and 
below the knife ; the said part of the band passing under the ex- 
tended portion of i, and the ruffle strip passing over it for the knife 
to act upon, and the said extended portion protecting the lower part 
of the band from the action of the knife." In the reissue it is said 
that "in the ruffling opération the blade or knife is prevented from 
acting on the band or plain fabric beneath the ruffle by the support 
or plate, i." Thèse studied efforts to couvert the bottom of the 
guide, E, into something other than the bottom of a guide, and into a 
supporting or secondary plate, dissevered from a guide, and to intro- 
duce the feature of ruffling a strip of goods above a plain pièce, in 
addition to ruffling it in connection with a band which has two parts, 
an upper part and an under part, and thus to pave the way for intro- 
ducing claims 8 and 9 of the reissue, are supplemented by the intro- 
duction into the reissue of the following new matter : 

"The ruffled strip may be stitched, as formed, on to a plain fabric intro- 
duced under the guide, E, and between the support or plate, i, and the 
feeder, r, the latter engaging and moving the plain fabric with the ruffle at- 
tached, while the ruffling knife or blade engages only the strip to be gath- 
ered, and carries it forward to the needle. " 

The internai évidence thus afforded by the patents is fortified by 
the external évidence. The plain tiff, George H. Wooster, became 
the owner, on June 1, 1875, of the entire interest in the original Pipo 
patent. The interest in the Eobj'ohn invention was vested in Mrs. 
Emma C. Wooster, the wife of the plaintiff, before the original pat- 
ent was issued, and it was issued to her. On the seventeenth of 
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June, 1875, she assigned her interest in it to the plaintiff. He ap- 
plied for the reissue of the Pipo patent on June 22, 1875, and for the 
reissue of the Eobjohn patent on July 19, 1875. In the Pipo case, 
tbe application was signed by both Pipo and the plaintiff, the new 
spécification was signed by Pipo, and the oath to it was made by 
Pipo, June 21, 1875. In the Eobjohn case, the application was 
signed by the plaintiff, as assignée of Eobjohn, the new spécification 
was signed by the plaintiff, as assignée of Eobjohn, and the oath to 
it was made by the plaintiff, July 17, 1875. In that oath the plain- 
tiff deposed, "that he verily believes that, by reason of an insufficient 
spécification, the aforesaid letters patent granted to E. G. Wooster, 
as assignée of Thomas Eobjohn, are inoperative; that the said error 
has arisen from inadvertence, accident, or mistake, and withoat any 
fraudaient or deceptive intention, to the beat of his knowledge and 
belief; that the entire title to said letters patent is vested in him; 
and that he verily believes the said Thomas Eobjohn to be the first 
and original inventer of the invention set forth and claimed in the 
foregoing amended spécification, and that the said Eobjohn is now 
deceased." Although, as Eobjohn was dead, the reissue may hâve 
been properly made, under section 4895 of the Eevised Statutes, on 
an application made, and a corrected spécification signed by the 
assignée, the reissue lacks the support which an oath by the inventor 
as to inadvertence, accident, or mistake might afford to it. 

The cireumstances under which the plaintiff applied for thèse re- 
isRues, after he thus became the owner of the two patents, and the 
object he had in view in doing so, are stated by himself. He was 
using the Pipo and Eobjohn machines in the business of raaking ruf- 
fles. His attention was called to the Johnston ruffler and the Toof 
rufSer, as ruf&ing devices to be attached to sewing-machines ; and he 
was applied to to sell the Eobjohn patent, owned by his wife. He 
then examined the matter in connection with both patents, and con- 
cluded that they could be reissued with the claims now in them, so 
as to cover such ruffling attachments. He then purchased the Pipo 
patent, and took an assignment of the Eobjohn patent, and applied 
for the reissues. The Johnston and the Toof rufders were in the 
market. Patent No. 111,458, granted to Allen Johnston and William 
T. Johnston, January 31, 1871, for an "improvement in gathering 
attachments for sewing-machines," and patent No. 146,005, granted 
to Allen Johnston, December 30, 1873, for an "improvement in gath- 
ering and rufiBing attachments for sewing-machines," describe and 
show the Johnston rufiier as it is sued herein. No. 111,458 shows 
the features in it which are alleged to infringe claims 1, 7, 8, and 10 
of the Pipo reissue; and No. 146,005 shows the features in it which 
are alleged to infringe claims 8 and 9 of the Eobjohn reissue. 

The defenilant's ruffling attachments are alleged to infringe claims 
8 and 9 of the Eobjohn reissue, beeause they hâve (1) a ruffling blade ; 
(2) a secondary plate, separate from the oloth-plate of the sewing- 
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maemne; (3) the eloth -plate, when in use, lying below the secondary 
plate, and the goods to be ruffled lying above the secondary plate, and 
between it and the blade, and a plain strip lying above the cloth-plate, 
and below the secondary plate, and between the two. The defendant's 
attachments do not bave the combination xlaimed in claim 1 of the 
original Robjohn patent. 

But it is confcended for the plaintiff that claim 2 of the original Rob- 
john patent was capable of being oonstrued in two ways. It read 
thus: 

" (2d) In combination with the rufïling knif e acting above the strip which is 
to form the ruffle, I claim the extension o£ a portion of the bottom, i, of the 
guide, E, or its équivalent, below the said knife, in such a position as to be 
interposed between the ruffle strip and the lower part of the band, substan- 
tially as and for the purpose herein specifled." 

It is said that the claim might bave been oonstrued as inclnding in 
the combination only the part i, as being the part which really does 
the work of protecting the lower part of the band from the action of 
the ruffling knife ; or it might hâve beeû construed as including not 
only the part, i, but the tube, E, with a covered top, from which the 
part, i, is extended, and which tube guides the pièce to be ruffled. 
The argument is that claim 2 was, therefore, defective, because it 
was obscure or ambiguous, and uncertain in meaning, and insufficient 
in not clearly pointing out the invention desired to be covered; and 
that in neither claim 8 nor in claim 9 of the reissue is the tube or 
guide, E, an élément. 

Claim 2 of the original patent fuUy and clearly embodied the de- 
scriptive part of the original spécification, which was in thèse words: 

"In the rufiBing opération the knife, F, is prevented from acting on the 
under part of the band, by the extension of the lower part, i, of the guide, B, 
beyond the upper part, and below the knife, the said part of the band passing 
under the extended portion of î, and the ruffle strip passing over it for the 
knife to act upon, and the said extended portion protecting the lower part of 
the band from the action of the knife." 

So far as claim 2 of the original patent was concerned, the spécifi- 
cation of that patent clearly and accurately described the invention 
which that claim sought to cover, and, so far as such description was 
concerned, there was no defect or insuffieiency, and the patent was not 
invalid or inoperative to cover anything arising out of such descrip- 
tion which was set forth as an invention. There is no évidence that 
that there was, in fact, any inadvertence, accident, or mistake. 

Taking the language of claim 2 of the original patent, in connec- 
■tion with the descriptive part of the spécification, the bottom, i, of 
the guide, E, is the lower part of a tubular guide which bas an upper 
part, and it must be interposed between the ruffle strip and the lower 
part of such a double band as is described. No other band than a 
double band is any where mentioned in the original spécification. It 
is a strip folded longitudinally by the guide, B, and having then an 
upper part and a lower part. It is folded along the center of its 
v.2lF,no.l — 5 
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width. î'he guide E is àrranged in front of and partly wîthin the 
guide B, and delivers the ruffle strip between the two edges of the 
double band. The two guides are rigidly attached together. One 
cannot be there to make the double band, without the other being 
présent. Theruffled strip, between the upper and lower parts of the 
double band, is sewed to them, as the needle passes first through the 
upper part of the double! band, then through the ruflEied strip, and 
then through the lower part of the double band. It is the under part 
of this double band which is protected from the knife by the exten- 
sion of the lower part, i, of the tubular guide, E, beyond tïie upper 
part of that guide, because such under part of the double band passes 
under the extended portion of i. There can be no double band with- 
out the guide B, and the guide E is rigidly attached to the guide 
B, and so the extended part of the lower part, i, of the guide E must 
be the extended part of the lower part of such a tubular guide as B 
is. There is no warrant, therefore, in the spécification of the original 
patent, for extending the inyention to cover the stitching of the ruf- 
fled strip on to a plain strip which is no part of a double band. The 
words "substantially as and for the purpose herein specifled," in the 
original claim 2, refer to the purpose of protecting the lower part of 
a double band made by the guide B, by extending the lower part of 
the tubular guide E, which is rigidly attached to the guide B. 

In view of the descriptive part of the original spécification, claims 
8 and 9 of the reissue oould not hâve been sustained on that spécifi- 
cation. There was no obscurity or ambiguity in the original claim 
2. It was warranted by the description, That description author- 
ized no claim as to the extension of a portion of i, différent from what 
wàs claimed, as hère interpreted, and the only admissible amendment 
of the claim, by the description as it stands, would hâve been one to 
interpret it in the same sensé. 

Thèse considérations bring the case, as to the Eobjohn reissue, 
within the décisions of the suprême court on the subject of reissues. 
OiU V, Wells, 22 Wall. 1 ; Wood Paper Patent, 23 Wall. 568 ; Powder 
Co. V. Powder Works, 98 U. S. 126; Bail y.Langles, 102 U. S. 128; 
Miller v. Brass Co. 104 U. S. 350; James v. Campbell, Id. 356; 
Heald v. Rice, Id. 737; Johnson v. Railroad Co. 105 U. S. 539; 
Bantz v. Frantz, Id. 160; Wing v. Anthony, 106 U. S. 142; S. C. 
1 Sup. et. Eep. 93; Hoffheins v. Eussdl, 107 U. 8. 132; S. C. 1 
Sup. et. Eep. 570; Gage v. Herring, 107 U. S. 640; S. e. 2 Sup. 
et. Eep. 819; Cléments v. Odorless Excavatîng Apparatus Co. 109 
D. S. 641; S. C. 3 Sup. Ct. Eep. 525; McMurray v. Mallory, 111 
U. S. 97; S. C. 4 Sup.' Ct. Eep. 375; Turner dt Seymour Manuf'g 
Co. V. Dover Stamping Co. 111 U. S. 319; S. C. 4 Sup. Ct. Eep, 401, 

The bill must be dismissed, as to both reissues, because of their in- 
ralidity as respects claims 1, 7, 8, and 10 of the Pipo reissue, and 
elaims 8 and 9 of the Eobjohn reissue. 

The application to introducefurther évidence is granted as respec'.^ 
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liie two affidavUs of the plaintiff, and the files and contents in the 
matter of the reissues, but is denied in tfae other partioulars. 

No reason is seen why the défendant should not recover the eosts 
of the cause. 

The same rulings are made as to the case against Thornton and 
others. 

In the case against Blake and others, the application to introdnee 
further évidence is granted in the respects abovo indioated, and de- 
nied in the other particulars, and tha suit as to tbem will prooeed in 
course. 



WoosTEB V. HowB Machine Co. 
Circuit Uourt, 8. D. New York. July 32, 1884,, 

Patents for iNrEajTroNa. 

Wooster v. Handy, ante, 51, followed. Bill dismissed. 

In Equity. 

Blatchfobd, Justice. The décision herewith made, in Wooster v. 
Handy, ante, 51, requires that the bill in this case should be dismissed 
as to both of the reissued patents sued on, because of their invalidity 
as respects claims 1, 7, 8, and 10 of the Pipo reissue, and claims 8 and 
9 of the Eobjohn reissue; the dismissal to be with costs. 

The same décision is made in the suits against the following de- 
fendants : The Singer Manufacturing Company, a New York corpo- 
ration; the Wilcox & Gibbs Sewing-machiue Company; the Domes- 
tic Sewing-machine Company, impleaded, etc.; Allen Schenck, im- 
pleaded, etc.; the Singer Manufacturing Company, a New Jersey 
corporation ; and Charles B. Barker. 



HooD and others v. Boston Cab-Spbino Co. and others. 
{Circuit Court, I), Mastackusetia. July 25, 1884., 

Patent — BAEi,niiH Publication — Dbfinitbnebs. 

A patent is not invalidated by statements in an earlier publication, uniess 
thèse statements are full and deânite enough to inf'orra thoae skilled in the art 
how to put into practice the invention now patented. ^ 

In Equity. 

Dickerson é Dlckerson, for complamants. 
Eugène N. Eliot, for défendants. 
Before Gbay and Nelson, JJ. 
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Geat, Justice. This is a bill in equity for the infringement of a 
patent granted to Isaao Adams, Jr., on May 6, 1879, for an improve- 
ment in coating metallic articles with vulcanizable rubber. The spéc- 
ification begins as folicws : 

"Greatdiffleulty hasbeen experienced in making rubber adhère seciirely to 
metals; but by my improveinent a flrm adhésion may be obtained. ïhe in- 
vention consista in interposing between the metallic article and the rubber a 
film of any métal wMch, at the température of vulcanization, lias a considér- 
able tendency to unité with the sulphur always contained in the rubber com- 
pounds. Of metals possessing such tendency, the films of which may be inter- 
posed, the most suitable are eopper and silver, and of thèse copper is the easiest 
as well as the cheapest to apply. Lead and zinc may likewise be used; but 
there is a greater difficulty in obtaining a suitable deposit of thèse metals for 
the interposing film. ïhe mefeallic article is first covered with the film se- 
lected, and the rubber compound ia then applied in the usual way and vul- 
canized." 

The spécification throughout insists upon the necessity of making 
the interposed film very thin. It states that the film must not be of 
the same métal as the article on which it is deposited; that it may 
be produced either by dippirig or byelectro-plating; that in covering 
iron, steel, or tin articles -with copper, the method of dipping is préfér- 
able, and the article must be immersed in a weak solution of sulphate 
of copper just long enough to produce a bright copper-colored deposit; 
and that when the method of electro-plating is adopted, great care 
should be taken that too thick a film be not deposited, and a film such 
as is known as "coloring" or "striking" is sufficient. 

The principal claim is for "the process of covering metallic articles 
with rubber, by first coating the said metallic articles with a thin film 
of copper or other métal which readily unités with sulphur, and then 
applying the rubber and submitting it to vulcanization, substantially 
as described." 

According to the évidence, the peculiar value of this invention con- 
sists in the very thin film of copper, or other suitable métal, which, 
in the process of vulcanizing, is acted on by the sulphur contained in 
the rubber, so as to unité or combine with the sulphur and be absorbed 
into the rubber, and to hold together the rubber and the métal which 
bas been coated with the film, and make the rubber stick so fast to 
that métal that it cannot be forced off without tearing the rubber 
itself. If the film of copper is too thick, the whole of it is not ab- 
sorbed into the rubber, and so much of it, modified by the action of 
the sulphur, as is not absorbed, bas so little cohérence that the rub- 
ber may be readily detached. The différence is analogous to that 
which appears in the case of a glne, in itself friable and of little tenac- 
ity, a very thin film of which will hold two articles together, but a 
tbicker layer of which may be easily broken apart. The value of the 
invention ia well exemplified in the construction of wringer rolls, for 
which it bas been much used by both parties. 

The defenda,nts admit that if the Adams patent is valid they bave 
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înfrînged it. They contend that Adams was not the firsi înventor, 
but was anticipated by Louis Sterne, three patents to whom were in- 
troduced in évidence. Sterne's first patent is one granted in Eng- 
land, in 1866, for "improvements in buffers, draw-springs, and bear- 
ing springs, " the spécification of which describes the invention as 
consisting in introducing, between disks of hard India rubber or ebon- 
ite, alternate rings of soft India rubber, and uniting the rings to the 
disks during the process of vulcanization or otherwise; and states 
that "inatead of the disks being made of hard India rubber or ebon- 
ite they may be made of brass, iron coated with brass, by means of 
the galvanic process or by other means, or they may be made of any 
other suitable métal or hard material." Of the two other patents of 
Sterne, the one for pneumatic springs made of alternate métal plates 
and rubber rings, forming an air chamber, was patented in the 
United States on February 33, 1869; tbe other, for driving-belts made 
of parallel strips of métal and of rubber, was patented in England on 
June 2, 1868, and in the United States on August 3, 1869. Accord- 
ing to the description in either spécification the rubber is chemically 
united with the métal during the process of vulcanization, and the 
métal plates or strips are first ground or scoured until their surfaces 
are perfectly free from scale or oxidized matter, and then "placed in a 
bath prepared to deposit the necessary précipitation of copper and zinc 
by the electro-metallurgical process." Each of Sterne's three pat- 
ents speaks only of brass, a compound of eoppel- and zinc, as the 
métal to be deposited; and the complainants contend that even a 
very thin film of brass would, by reason of securing a less perfeot 
adhérence, differ from the invention of Adams, in which the film is 
of a single métal. But it is unnecessary to consider that point, be- 
cause it is quite clear that neither of the Sterne patents contemplâtes 
or points out the necessity of making the film very thin, or gives any 
directions by which a person of compétent skill would be led to make 
the film 80 thin as to produee the resuit described in and obtained by 
the patent of Adams. A patent is not invalidated by statements in 
an earlier publication, unless those statements are full and definite 
enough to inform those skilled in the art how to put in practice the 
invention now patented. Betts v. Mendes, 10 '3.. h. Caa. 117; Neil- 
son V. Betts, L. E. 5 H. L. 1; Seymour v. Oshorne, 11 Wall. 616, 
655; Cawood Patent, 94 U. S. 695, 703, 704; United Nickel Go. v. 
Anthes, Holmes, 155; Same v. Manchester Brass Go. 16 Blatchf. 68. 
Deeree for the complainants. 
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FosTER V. GoLDSCHMiDT and otherB. 

Circuit Court, S. D. New Tork. July 17, 1884.) 

j. Patent — Liokhse— Brbach of Conditiok— Oomplaesant at Fault—Equitï. 

In an action growing out of the alleged failure of the défendant to aot up to 
the terms of a license, granted him by the complainant, to sell a protected arti- 
cle, if the complainant refuses to fulflU any of his obligations in matters of 
substance, under the license, a court of equity will not interfère to assist him 
in Gonipelling the défendant to observe the obligations upon his part. 
2 Samk— Condition to Prosecute Infhixgers— How it is Execoted. 

One of the conditions of a license being that the complainant should prose- 
cute ail unlioeased persons who ahould sell imitations of the article licensed, 
if the action of the complainant was such that it resulted, practically, in stop- 
ping- infringements, he fulfilled the apirit and meaning of his obligation to the 
défendant to use reasonable diligence in prosecuting unllcensed sellera. 

3. Bame — Old and New License— Election — Estoppel. 

A condition in a license being that if any license should be thereafter granted 
under the patent, the terins and conditions of which should be more libéral to 
the llcensee than those " herein contained," the défendants were to be entitled 
to receive the benefits of the additional advantages ; if, upon such a case aris- 
ing, the complainant gave the défendants the option of deciding whether they 
should hâve a new license or keep the old one, and the défendants eleoted to 
refuse the new license, they cannot be heard af terwards to allège that its terma 
were more advantageous to them. They cannot, instead of accepting the new 
license, cvm onere, insist on determining what part they will accept and what 
part reject. 

4. Bame — Promise in the Alternative. 

A promise in the alternative puts the alternative in the élection of the prom- 
isor, unless there is something to take it out of the gênerai rule. 
6. Samk — Ambiguous Document— Rule op Construction. 

When both parties hâve acted upon a certain construction of an ambiguous 
document, that construction, if in itself admissible, will be adopted by the 
court. 

In Equity. 

Livingstone Gifford, for complainant. 

Marsh, Wilson é Wallis, for défendants. 

Wallace, J. This case bas been beard upon the pleadings, which 
set out copiously matters of évidence in support of the allégations. 
The bill of complaint is filed to restrain the défendants from selling 
gloves bearing lacing studs and lacings, which bave not been applied 
to the gloves by the complainant, in violation of an agreement made 
between défendants and the complainant, June 6, 1876, whereby the 
complainant licensed the défendants to use certain patented hooks 
and lacings for gloves when applied to the gloves by complainant. 

The conditions of the license agreement, so far as they are material 
to the présent suit, are as follows : The complainant, in considéra- 
tion of the payment of certain royalties by défendants, allows the dé- 
fendants to sell gloves containing the patented invention, provided 
the gloves bave had their lacing studs or hooks and lacings applied 
by the complainant. Article 3 of the agreement provides that when- 
ever défendants désire to hâve gloves finished by the application of 
lacing studs or hooks and lacings, at least 60 days before the work of 
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finishing is to be commenced, they are to notify the complainant, 
stating vrhen they will commence to furnish the gloves to be finished, 
and the number they will furnÎBh each week. Article 4 provides that 
after the beginning of the time mentioned in the notice the défend- 
ants are to furnish the gloves to be finished to the complainant ac- 
eording to the terms of the notice; "which gloves shall be ready tobe 
finished by the application of lacing studs or hooks and lacings." 
Article 5 provides that ail gloves thns furnished to complainant he 
shall cause to be finished by the application of lacing studs or hooks 
and lacings, using the same material and care as he may nse in fin- 
ishing his own best quality of gloves, and shall retum said gloves to 
the défendants within two v?eeks after he reçoives them. Article 12 
provides that the complainant shall use reasonable diligence in pros- 
ecuting or causing the prosecution of unlicensed persons who shall 
sell imitations cf the gloves hereby licensed. Article 17 provides that 
if any license shall be thereafter granted under said patent, the terms 
and conditions of which are more libéral towards the lieensee than 
those herein contained, the défendants are to be entitled to receive 
thebenefitsof the additional advantages. 

The défendants admit that since August 7, 1883, they hâve been 
selling gloves with the lacing studs and lacings which bave not been 
applied by complainant, but they insist upon their right to do so, upon 
the theory that the complainant bas violated some of the conditions 
on his part contained in the agreement. Concededly, if the com- 
plainant bas refused to fulfiU any of his obligations in matters of sub- 
stance under the license, a court of equity will not interfère to assist 
him in compelling the défendants to observe the obligations upon 
their part. They allège that he has not used reasonable diligence in 
the prosecution of infringers under article 12 of the agreement, "in 
that prior to November, 1881, many persons were systematically sell- 
ing large quantities of said laced gloves without any license in the 
city of New York ; " that prior to that time they had notified him that 
numerous houses in the city of New York were then selling, — among 
them, A. T. Stewart & Co., Haines Bros., Wilmerding & Go., Eggle- 
brect & Bernhart, and others, — and requested him to take steps to 
prevent such sales ; and that he neglected and refused to prosecute 
such parties, or any of them. 

The bill of complaint allèges the commencement of seven suits 
against parties selling such gloves in the city of New York between 
October, 1881, and May, 1882, and sets out the proceedings and their 
resuit sufficiently to show that the complainant exercised reasonable 
diligence and good faith. The answer admits that five of thèse suits 
were commenced, and that injunctions were obtained in four of them. 
Without attemptinji to particularize the allégations of the bill and 
answer in référence to this branch of the controversy, it will suffice 
to state that although it must be conceded that the complainant failed 
to prosecute several infringers whose conduct was complained of by 
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fl;e cl fonclauts, it nowhere appears that any of the parties continued 
ta infrinp;e after the complainant hàd brought suits against other in- 
fringers in the same city. There is a gênerai averment in the an- 
swer that during the whole time of the continuance of the license 
complainant refused to prosecute aellers whose sales were injuring 
the défendants; but this allégation refers to sales made by licenaed 
parties, and by the terms of the agreement complainant only under- 
took to prosecute infringers. If the action of the complainant was 
suc h that it resulted practically in stopping infringement, he fulfiUed 
the spirit and the meaning of his obligation to the défendant to use 
reasonable diligence in prosecuting unlioensed sellers. 

There are two controlling facts bearing upon this question whieh 
stand admitted : First, that ail the infringements of whioh défend- 
ants complained, and now complain, took place prior to November, 
1881 ; and, second, that after the suits were brought by complainant 
the défendants continued to recognize the agreement as binding until 
June, 1883, when they placed their right to repudiate it upon another 
ground. 

The reasonable déduction from ail the facts, as they appear upon 
the pleadings, is that the complainant used reasonable efforts to stop 
infringements ; that within a f ew mouths thèse efforts were success- 
ful ; and that his conduct was acceptable to the défendants until other 
causes of disagreement arose. 

The défendants contend that the complainant bas refused to allow 
them the benefit of additional advantages granted to other licensees 
subséquent to the license to défendant. It was upon this ground 
that they insisted the complainant should finish their gloves with the 
new appliances invented by him subséquent to the date of their 
license, and upon his refusai to do so that they undertook to finish 
their gloves themselves, and to use the new appliances therefor. 

The pleadings show that after the license to the défendants was 
granted, the complainant devised and patented improvements upon 
the old appliances; that in May, 1883, he transferred to Foster, Paul 
& Go. his business and his patents, reserving, however, such an in- 
terest therein as would enable him to carry out his agreements with 
his existing licensees; that thereupon he notified the défendants that 
they could elect to havo their gloves finished by him under the exist- 
ing agreement as theretofore, or they might surrender their license 
and receive from Foster, Paul & Co. a new license, under which that 
firm would finish the gloves with the new appliances; that accompany- 
ing said notice the complainant sent défendants the form of the new 
license to be issued by Foster, Paul & Co. ; that this license provided 
that the licensee should be entitled to hâve the new appliances used 
in finishing their gloves, and also contained conditions in some re- 
spects more favorable, and in others less favorable, to licensees than 
those of the old license. The défendants refused to accept the new 
license, insisted that complainant should finish their gloves with the 



FOSTBR V. OOLDSOHMIDT. 73 

new appîiances, and notified him that if he refused to do so they sbould 
supply themselves with the new f astenings and finish their own gloves 
therewith; and thereupon, complainant having refused to eomply 
with their demanda, they adopted the course they had indicated they 
should adopt. The position of the défendants, thei-efore, is this : they 
insist that they are entitled to be furnished with the new appîiances 
by the complainant on the same terms of the old license ; and, while 
they demand the benefit of the more favorable terms of the new 
lîcense, they refuse to accept those which are more onerous. The 
error of this theory originates in a radical misconeeption of the mean- 
ing of the agreement. They are entitled to the additional advantages 
offered by a new license only when the terms and conditions of the 
new license are more libéral for the licensee than those of the old 
license. The obvious purpose of the condition was to put the défend- 
ants on an equality with any future licensees. If taken in ail its parts, 
the new license is not more favorable to the licensee than the old; the 
occasion does not arise upon which the condition becomes operative. 

It cannot be determined as a matter of law or as a question of fact 
that the new licenses offered by the complainant in the name of Fos- 
ter, Paul & Go. were more libéral in their terms towards licensees than 
were the old ones. The défendants evidently considered that they 
were not, because they refused to accept the new license. The com- 
plainant gave the défendants the option of deciding whether they 
preferred the new license to the old one ; and af ter the défendants 
elected to refuse the new one they cannot be heard to allège that its 
terms were more advantageous to them. Instead of accepting its 
beneâts cum onere, they insisted on determining for themselves what 
parts they would accept and what they would reject. I' ^his were 
permissible, instead of being placed upon an equality with the new 
licensees, they would enjoy superior privilèges to them. Such a re- 
suit was never contemplated by the agreement, and is opposed to any 
legitimate interprétation of its terms. 

The défendants also contend that by the terms of their license 
agreement with complainant they were entitled to hâve their gloves 
finished with lacing studs or lacing hooks, at their option, and that 
the complainant has refused to finish their gloves with studs. The 
fallacy of their position consists in construing an option belonging to 
the complainant as one belonging to them. Article 6 of the agreement 
is the covenant on the part of the complainant in référence to finish- 
ing the gloves for the défendants, and obligates him to "cause them 
to be finished by the application of lacing studs or hooks and lacings."' 
If there were nothing else than the language of this condition to re- 
sort to for construction, it would seem clear that the promise of the 
complainant would be performed by applying eitber lacing studs or 
hooks. The promise is in the alternative and the élection with the 
promisor. The ancient case cited in McNitt v. Clark, 7 Johns. 465, 
where the obliger promised to pay £20 or 20 baies of wool, estab- 
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lished the rule. As stated by Eedfibld, C. J., in Mayer v. Dwinell, 
29 Vt. 298, "a promise in the alternative puis the alternative in 
the élection of the promisor, unless there is something to take it out 
of the gênerai rule." There are other provisions of the agreement 
which enforce this interprétation of the condition, and indicate that 
the complainant was to détermine -whether lacing studs or hooks 
should beapplied. Such are the provisions whioh require défendants 
to give notice in advance to the complainant of varions détails relat- 
ing to the finishing of the gloves, but are silent as to the kind of 
fastenings to be applied. But perhaps the most satisfactory reason 
for construing the condition as indicated is the construction the par- 
ties bave placed upon it themselves by their conduct until this con- 
troversy arose. When both parties hâve acted upon a certain con- 
struction of an ambiguous document, that construction, if in itself 
admissible, will be adopted by the court. PoUock, Cont. 39'2. 

Thèse considérations dispose of ail the important questions in the 
case. There is no reason to suppose that the défendants hâve desired 
to disregard the complainant's rights, but they hâve acted on a false 
construction of the agreement. 

A decree for an injunction and an aocounting is ordered for com- 
plainant. 



Amebioan Dumond DbiiiL Co. v. Sullivan Machine Go. 

tOirouit Court, S. D. New Torh. July 21, 1884. 
Patent La-w— Leschot Patent Stone-Drills— Annuxab Stock — Convbx Bos- 

ING Bab. 

The intent of the patentée having been to apply for and obtain a patent for 
an annular atock, and not for a tool that did not leave a core, and the speciflca- 
tioa and the claim having been framed so as tp describe the annular tool and 
no other, there was in the original patent, according to modem décisions, no 
error which had arisen through inadvertence, accident, or miatake, nor was 
there any defectiveness or insaiiiciency in the speciftcation. 

In Equity. 

Edmund Welnurre, for plaintiff. 

E. T. Rice and Alvan P. Hyde, for défendant. 

Shipman, J. In 1875 this court passed an interlocutory decree en- 
joining the défendant against the fuirther infringement of the second 
claim of reissued letters patent No. 3,690, to Agahel J. Severance, as 
assignée of Eudolph Leschot, dated Octpber 26, 1869, for an improved 
rook-drill. The original patent was issued to Leschot, and was dated 
July 14, 1863- The interlocutory decree was subsequently modified 
so as to enjoin against the infringement of the third claim ôf the re- 
issue. An accounting bas been had before a master, whose report 
now cornes for confirmation, and the case is ready for a final decree. 
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Exceptions bave been taken on both sides to the report.but ail the 
exceptions are overraled, and the report is confirmed as containing a 
correct finding upon the questions which wére referred to the master. 

The important question is, whether, under the récent décisions of 
the suprême court, the second and third daims of the reissue are 
valid, and whether the final decree should not be for a dismissal of 
the bill. Perkins v. Fourniquet, 16 ïïow. 82. 

The invention, the second and existing reissue, and the infringing 
device were desoribed in the opinion in the case of American Dia- 
mond Rock Boring Go. v. Sullivan Machine Go. 14 Blatchf, C. 0. 119. 
The descriptive part of the original patent was substantially the 
same as the corresponding portion of the présent reissue. The single 
claim of the original was as follows : 

"The tool for boring or cuttiiig rock, or other nard substances, composed of 
an annular or tubular stock or crown, armed with a séries of diamonda, and 
operating substantially as hereln specifled." 

The defendant's device had, instead of an annular boring head, a 
convex boring head armed with diamonds, and with two holea on its 
surface for the passage of water. By this device the entire portion 
of rock which is acted upon by the tool is abraded. 

The second and third claims of the présent reissue are as follows : 

■ "(2) The row of cutting edges, a^, when attached to a revolving boring 
head, so as to project beyond thé' circumference thereof, for the purposes 
specifled. 

"(3) In combinatlon with a revolving and progressing boring head, having 
cutting points projecting beyond the periphery thereof, a hollow central drill- 
rod, through which the water is forced or passed." 

The plaintiflP insists that Leschot's actual invention was a revolving 
and progressing boring head armed with cutting points projecting be- 
yond its periphery, so that they will eut a hole of larger diameter than 
that of the boring head and drill, and give a clearance, and a hollow 
drill-rod adapted by reason of its tubular form to permit the injec- 
tion of water through the orifice in the boring head to wash away 
the détritus; and further, that Leschot described in the original pat- 
ent the manner in which the diamonds were placed, so that a larger 
diameter was given to the hole than that of the boring head. Both 
thèse positions are true. The plaintiff then says that the original 
jlaim did not limit the patent to an annular boring head, but ex- 
pressly included a tubular one, so that a convex head was included 
in the patent as originally granted, and therefore that the new claims 
of the reissue are not an expansion of the original. The plaintiff 
understands the words "annular or tubular" to mean that "the head 
may be annular, so as to bave a core, or tubular, so as to permit the 
passage of water; and that in any case the head must be tubular, in 
the sensé of a passage through it for the flow of water." 

If the claim of the original patent did limit the invention as pat- 
«nted to an annular crown which would necessarily bore an annular 
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hole, having a central core, the plaintiff admits that the second and 
third claims of the reissue are an enlargement of the original patent, 
and, being.contained in a reissue whioh was granted six years after 
the date of the original patent, are void. 

The sole idea of Lesohot when he obtained his original patent was 
that he had a tool which bored an annular groove, leaving a central 
core or kernel. He did not see that his invention was broader than 
his statement of it, and conld be made very useful for channeling or 
cutting from the quarry blocks of marble or rock by making a séries 
of holes which did not leave a core. But he presented his invention 
to the patent-office as one which had the single office, so far as its 
cutting character was concerned, of boring annular holes or grooves, 
and which was so eonstructed as to leave a central core within the 
hole or groove. He said, indeed, that the opération of his tool would 
be assisted by the injection of a stream of water through the tubular 
bar, for the purpose of washing out the détritus, but this sentence or 
paragraph makes it plain that he considered that the chief fonction 
of the tubular crown was to make an annular hole which should hâve 
a core. The stock must be annular, and, being annular, it could admit 
a stream of water through the hollow bar. The claim of the original 
patent was not intended to enlarge the descriptive part of the spéci- 
fication, but tô describe compactly and tersely the very invention 
which he had previously described more atlength,and the words "an- 
nular or tubular" in the claim are synonymous, and were intended to 
convey the same idea which the patentée had expressed in the de- 
scriptive part of the spécification. Therefore, if the patent was to 
include a convex boring bar, and so include the actual invention, it 
must be reissued. But the intent of the patentée having been to 
apply and obtain a patent for an annular stock, and not for a tool 
which did not leave a core, and the spécification and the claim hav- 
ing been framed so as to clearly, aocurately, and precisely describe 
the annular tool and no other, there was in the original patent, ac- 
cording to the modem décisions, no error which had arisen through 
inadvertence, accident, or mistake, nor was there any defectiveness 
or insufficiency in the spécification. 

, The interlocutory decree was right, according to the théories of the 
law which were generally accepted in 1875. It is wrong as the law 
now stands, 

The àeçjçee dismissing the bill for the reason herein set forth will 
be settled, if desired, upon hearing. 
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Haet and others v. Leach and otûers. 
(.Distriet Court, D. Maryland. July 6, 1884.) 

ShIPPINQ — ChARTBR-PaKTT — BlLIi OF LADINO — EMBBZZLBiMBNT BT MaSTBB — 

Fkdit Catoo — GoiD Coin — Usaob of Tradb. 

A vessel was specially chartered for a lump 8uin to make a voyage from Bal- 
timcfre to the Bahama islands, the chaiterers to furnish " ballast eut and a cargo 
of fruit back." A sum in gold coin was glven by charterers to the master, for 
which he gave a bill of lading, " freight as per charter- party." On the voyage 
out the master left the ship, having embezzled the money. Eeldi that under 
the charter-party the owners did not contract for the safe carriage of gold coin, 
and that the bill of lading was given witliout authority. E.eld,further, X'h&t 
the alleged usage in the fruit trade with the Bahamas to send out in the vessel 
gold coin with which to purchase ihe return cargo was not proved to be sucU 
a usage as would bind a specially chartered vessel as carrier of the gold, and 
that m this case the master received tlie gold as bailee of the charterers. 

In Admiralty. 

Barton é Wilmer, for libelants. 

John H. Handy, for respondents. 

MoKEis, J. The libelants are importera of fruit in the city of Bal- 
timore, and chartered from the respondents the schooner B. A. Wag- 
ner, of about 60 tons, for a voyage to the Bahama islanda and back. 
The schooner had just made several suoh trips in the same employ- 
ment under a charter between the same parties. The présent char- 
ter was dated June 14, 1883, and by it the respondents (the owners) 
chartered the vessel to the libelants for a voyage from Baltimore to 
one or more ports in the Bahama islands, and back to Baltimore, 
"the vessel to be tight, etc., and receive on board the merchandise 
hereinafter mentioned," and the charterers engaged to provide and 
furnish to the vessel "ballast outward, and a cargo of fruit back to 
Baltimore," and agreed to pay a lump sum of $500 for the round 
voyage on a proper delivery of cargo at Baltimore. The agent of the 
owners, (who was also part owner of the schooner,) as well as thé 
charterers, lived in Baltimore. When the Vessel was first chartered, 
on April 12, 1883, there was some discussion betweeù them about 
the appointment of a proper master familiar with the fruit trade and 
the ports to be visited, and upon the recommendation of the charter- 
ers the owners appointed a certain MeCahan to be master. He Vràa 
a mariner of expérience in this particular fruit trade with the Ba-' 
hamas, and a man of good réputation, and frequently employed by 
the charterers. He made the earlier voyages of the season satisfao-' 
torily, but on the voyage in question the charterers intrust«d to hira 
in Baltimore a bag oontaining $1,200 in gold coin, to be delivered tb 
their agent at the Island of Eluthera, to purchase pine-apples for the 
return cargo, and when the vessel had proceeded down the bày a» 
far as Fortress Monroe he went ashore, taking the gold, ând ha&'not 
been heard of since. When the gold coin was given to the masteri 
he exeeuted a bill of lading in usual form, undertaking to deliver the 
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gold to "J. W. Culmer, Tarpan Bay, Eluthera; freîght as per charter- 
party." 

This is a libel against the owners of the schooner to hold them for 
the non-delivery of the gold. The respondents deny their liability, al- 
leging that the bill of lading was given without their knowledge or 
authority, and that the only oontraot binding upon them is the char- 
ter-party, and that by its terms they did not undertake the çarriage 
of gold coin. The libelants, however, eontend that the charter-party 
is the usual one by which vessels are hired for the pine-apple fruit 
trade between Baltimore and other ports of the United States and 
the Bahama islands, and that it is well known that it is impossible to 
use drafts or letters of crédit in those islands, and that thereis a gên- 
erai usage in that trade by which, under such a charter, unless the 
vessel takes out merchandise for that purpose, she takes out gold 
coin with which to purchase the cargo of pine-apples which she is to 
bring back, and that under this usage the hire agreed to be paid for 
the vessel for the round trip includes the transportation of gold, if 
gold is sent out. 

It tnust beiconceded, I think, that, as this was not a gênerai, but 
a specially chartered vessel, the giving of the bill of lading does not 
alter the rights of the parties to this cause. The bill of lading is an 
acknowledgment of what is otherwise fully proved in this case, viz., 
that the gold was delivered to the master, and was taken on board by 
bim; but, as between owner and charterer, it does not vary the con- 
tract created by the charter-party. If, therefore, by the terms of the 
charter-party itself , or by its terms, as explained by any proved and 
admissible usage, the charterers had the right to send out the gold at 
the risk of the vessel, then the owners are liable, but not because the 
master gave the bill of lading contracting for its safe carriage. The 
master bas authority to do ail things necessary for the performance 
of the charter-party, but he cannot vary the contract which the owner 
has made. Qracie v. Palmer, 8 Wheat. 639; Abb, (12th Ed.) 89; 1 
Pars. Shipp. & Adm. 286. A fair test of the authority of the mas- 
ter to contract for the transportation of the gold under the charter- 
party is to consider whether, if the owners had ref nsed to give such a 
bill of lading, the libelants would hâve had an action for the breach 
of the charter-party. The language of the charter-party is that the 
vessel shall reoeive on bbard the merchandise hereinafter mentioned, 
"ballast outward, and a cargo of fruit back to Baltimore." It is said 
that, by the usage of this trade, under such a charter, merchandise 
is eonstantly sent out instead of ballast. Such may be the usage and 
the understanding, for the merchandise fumishes the weight to stiffen 
the ship, and is, in one sensé, ballast, at the same time that it is cargo, 
and the stipulation that the charterer shall fumish ballast is inserted 
for: the protection of the owners. But how can the language be ex- 
tended so as toapply to a bagof gold coin, which is neither merchan- 
dise nor ballast, any more than bank-notes would be? It seema to 
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me, thereforo, unless the charter is controUed by usage, the sufficîent 
answer of the owners to such an action would be that they had not 
refused anything which, by the charter-party, they were required to do. 

Let us consider, then, what is proved in respect to the alleged 
usage. It is shown to be a fact well known to ail the parties to this 
charter-party that the cargo for which this vessel was to go out could 
only be purchased with money or merchandise, and that vessels in 
that trade must take out either one or the other. But when money 
is sent I do Uot think it is shown that there is any settled course of 
business. The regular importation of pine-apples from thèse islands 
is confined to the libelants and one other firm in the city of Balti- 
more. It is shown that the vessels are uniformly ohartered at a 
lump sum for a round trip, but it appears that sometimes the char- 
terer sends a supercargo. Sometimes, in addition to the master, a 
man of spécial expérience is sent, wbo acts as navigator, and is paid 
by the owner, but who also acts as superoargo for the charterer. In 
thèse cases the person who is supercargo is intrusted with the money. 
As a rule, when there bas been no navigator or superoargo, and the 
money bas been intrusted to the master, no bill of lading bas been 
taken, but a simple receipt from him. In the two voyages made by 
this same master in this vessel for the same parties in April and May, 
just preceding the présent voyage, no bill of lading was taken. It 
would seem that taking a bill of lading was the exceptional and not 
the usual course. It appears that, for this trade, if there is no su- 
percargo, there is required a master, who, from expérience, under- 
stands the care of a cargo of fruit, and is something of a judge of it, 
and is able to see to the charterer's interest in dealing with the 
agents who are to procure the cargoes. He is therefore either se- 
leeted upon the recommendation of the charterers, or jis a man al- 
ready favorably known to them, and when the vessel is about to sail, 
if money is sent it is handed to him, together with bis letters of in- 
structions. The vessels hired for this trade are not regalarly en- 
gaged in it, but are usually vessels whose regular employment is to 
carry oysters on the Chesapeake during the colder months, and which 
make an occasional voyage for fruit when, during the spring and 
summer months, they cannot pursue their regular business. 

It does not appear to me to be established by the proof that there 
is a usage for money to be taken out by the master at the risk of the 
sbip, or that a bill of lading is usually given for it, or that it bas been 
understood that the vessel undertook with regard to it the obligations 
of a carrier. The carriage of money cannot by any construction of 
the charter-party be found within its terms. It is an employment 
well known to be attended with exceptional risks of every sort, for 
which carriers are usually speciaî'y compensated. It would seem in 
the highest degree improbable that vessel-owners would make no dif- 
férence in the rate of compensation for assuming responsibility for 
stone-ballast, and the great risk of the safe carriage and delivery of 



80 FEDERAL BEPOETEB. 

sufficient gold to purohase a cargo. If such an interprétation of the 
charter is sought to be made out by usage, there is every reason that 
the usage should be required to be certain, uniform, and established. 

There are authoritative cases which hold that where, by settled 
course of business and custom, a carrier who undertakes the oarriage 
of goods for sale, is, without any additional compensation, to bring 
back the proceeds of the goods and pay the money over to the ship- 
per, that the vessel and owners are bound for the master's default if 
he does not pay over the money; it being held that under the usage 
the whole business was one employment, ail compensated for by the 
freight. Kemp v. Coughtry, 11 Johns. 107; Emery v. Hersey, 4 
Greenl. 407. But thèse were cases of common carriers, and not of 
vessels specially chartered for a lump sum. The amount of money 
to be returned was dépendent on the amount of merchandise for 
which freight was paid, and therefore bore a direct relation to the 
compensation received. In cases similar to the présent one this élé- 
ment of certainty is wanting. The money sent out is a mère esti- 
mate of the cost of the return cargo. In the voyage just before the 
présent one thèse charterers sent out by this same master $2,500 in 
gold, besides merchandise, together sufficient in value to pay for two 
cargoes, — one to be sent home by a vessel they expected to obtain 
in the Bahamas. 

After a careful considération of this case, I hâve not been able to 
find any usage proved which can control the charter-party, and am 
of opinion that in taking the gold the master acted as bailee for the 
charterers, and not in his own capacity as master. If, in a similar 
case, it is intended that gold shall be carried under the contract of 
affreightment, nothing is easier than to so word the charter-party. 

Libel dismissed. 



GUDGEi: V. WESXJiKN N. C. E. 00. 81 

Gttdger V. Westeen N. C. E. Co. and others. 

{Circuit Court, W. D. North Oarolina. Spring Term, 1884.) 

'. Plbadingand Practice— Common-Law Forms op AonoH—NoiiTB Oarolina, 

Although the old forms of actions at common law hâve been abolished by 

the constitutioa and statutes of J^forth Carolina, and a civil action substituted 

as a reraedy, in ail cases at law and in equity tlie old distinctions must be kept 

in view in giving redress. 

2. Same— Action against Cobpobation — Equitabi,b Rights of Privatœ Pbr- 

BOKS IN COKPOBATE PrOPEBTY. 

The gravamen of the action being a tort alleged to hâve been coinm|tted by 
the défendant corporation alone, the action is properly brought, and can be 
maintained against tlie corporation without the joinder of private individuals 
who clainx to be the équitable owners of the property held and employed by 
the corporation. Such individuals might be made liable by way of adoption 
and ratification of the wrong done by their agents, but they are not necessary 
parties to this action. 

8. Removal' of Cause— Non- Résident Défendant by Consent. 

Whether, after action brought in a state court, (the necessary parties being 
résidents of the same state,) a non-resident — admiited by consent as a défend- 
ant — can hâve a removal to a fédéral court, qumre. 

4. Same— Distinct Cause of Action. 

To entille a parly to a removal, under section 2 of the act of March 3, 1875, 
c. 137, there must exist a distinct cause of action in the suit, in respect to which 
ail the necessary parties on one side are citizens of différent states from those 
on the olher. 

6. Bame— Sbpabate Contbovebst Act of Mabch 3, 1875, Ch. 137. 

The Word " controversy " is employed in the statute, March 3, 1875, e. 137, 
and a "separate controversy" is not identical in signification with a "separa- 
ble cause of action." There may be separate remédies against several parties 
for the same cause of action, but there is only one subject-matter involved. 
Separate controversies, within the meaning of the statute, are separate causes 
of action, either of which might be sued on alone. 

6. Bame — Remédies— Sbpabate Défendants. 

When a person has been injured by the tortious acts of several parties, he 
has for the injuries sustained one cause of action against ail ; but he may seek 
bis reraedy by suing any or ail the wrong-doers. If, in an action against 
one, he has judgment, he oannot afterwards prosecute a joint action, because 
the prior judgment is, in contemplation of law, an élection on bis part to pursua 
bis several remedy. 

7. Bame— Action at Law — Equitable Right— Matebialitt. 

To constitute a controversy in an action at law there must be allégations on 
one side and deniali? on the other, making an issue either in fact or in law. 
An équitable right claimed by an individual in the property of the corporation 
sued is not material when that property is not the subject-matter in contro- 
versy at law. 

8. Bame— PBACTICB m Nobth Carolina— Civil Actions — Law and Equitt 

Pbactice in United States Couets. 

According to the libéral mode of proceeding in civil actions in Horth Caro- 
lina parties may assert équitable rights and hâve them enforced in the same 
action ; but this is not allowable in the fédéral courts, where légal and équi- 
table causes of action and défense cannot be blended. 

9. Same — Election bï Plaintiff as to Défendant — Subséquent Dépend- 

ants. 

Election of remedy is a right which the law gives a plaintiff in action of tort, 
and this right cannot properly he embarrassed by subsequently made défend- 
ants raising new and independent issues in the pïeadings. 
v.21r,no.2— 6 
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Motion to Eemand Case Eemoved from tlie State Court. 

J. M. Gudger and J. H. Merrimon, for plaintiff. 

Henry é Cummings, M. E. Carter, and I). Schenck, for défendants. 

DicK, J. In the complaint filed in the state court the plaintiff al- 
lèges that the AVestern North Carolina Eailroad Company is a corpo- 
ration duly constituted and organized nnder the laws of this state, 
and by virtue of euch laws was authorized and empowered to survey, 
locate, extend, build, and complète a railroad through the countiesof 
Buncombe and Madison to the Tennessee line, near or at Paint Eock ; 
that in the exercise of such powers and in surveying the track of said 
railroad through the main street in the town of Marshall, in Madison 
county, (without the consent of said town,) it wrongfuUy, carelessly, 
and negligently placed and fixed firmly in the ground in said street 
a wooden stake, against which the plaintiff accidentally struek his f oot, 
whereby he was thrown to the ground and the bone of his right thigh 
was broken; and by reason of said injury he bas been damaged 
$10,000, and he is entitled to recover said sum from the railroad 
Company défendant. 

The substance of the complaint thus briefly stated shows that the 
civil action brought originally against the défendant corporation is 
in the nature of an action of trespass on the case at common law. Al- 
though the old forms of action at common law hâve been abolished 
by the constitution and statutes of this state, and a civil action sub- 
stituted as a remedy in ail cases at law and in equity, the old distinc- 
tions must always be kept in view in giving redress. As the gravamen 
of this action is a tort alleged to hâve been committed by the défend- 
ant corporation alone, the action was properly brought and could 
bave been maintained against the corporation without the joinder of 
A. S. Buford, T. M. Logan, and W. P. Clyde, the other défendants, 
who claim to be the équitable owners of the property held and em- 
ployed by the corporation. It may be that, as the act complained of 
was done in the interests of the owners of the property, and for their 
use and benefit in carrying out their purposes in constructing the 
railroad, they might be made liable by way of adoption and ratifica- 
tion of the wrong done by their agents ; but they are not necessary 
parties to this action. 

The record of the case shows no order of the state court allowing 
or direeting the individual défendants to be made parties, but it is 
conceded by the counsel of plaintiffs that, by consent, they were al- 
lowed to become parties, and they filed an answer setting up their équi- 
table rights of property at a term of the court subséquent to the com- 
mencement of the action. When admitted as parties the individual 
défendants filed a pétition to remove the case in this court under the 
second clause of the second section of the act of March 3, 1875. 

In Gihson v. Bruce, 108 U. S. 561, S. C. 2 Sup. Ct. Eep. 873, tho 
suprême court decided that "a suit cannot be removed from a state 
court, under the act of 1875, unless the requisite oitizenship of tho 
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parties exista, both when the suit was begun and wben the pétition 
of removal was fiied." 

It is insisted by the counsel of défendants that this rule cannot 
apply to a case like the one before us, where persons who were non- 
resident citizeus at the time of the commencement of the action, and 
■who were then interested in the asserting of property held by the 
défendant corporation, and who bave been admitted as parties at a 
subséquent term for the purpcse of protecting their rights. I was 
much impressed with the plausibiîity and force of the views of the 
counsel upon this subject, but it is not necessary for. me to décide the 
question, as tbere is another question involved in the case upon which 
the judge in the state court decided correctly in refusing to grant an 
order of removal to this court. From this décision an appeal was 
taken to the state suprême court, where it was affirmed, and I con- 
cur in the légal principles announced. Gudger v. W. N. C. B. R, 87 
N. C. 325. 

In construing the second clause of the second section of the act of 
1875, Chief Justice Waite, in speaking for the suprême court, said, 
in Hyde v. Ruble, 104 U. S. 407: 

"To entitle a party to a removal under this clause there must exist in the 
suit a separate and distinct cause of action, in respect to whioh ail the neces- 
sary parties on one side are citizens of différent states from those on the 
other." 

Eeferring to the case of Barney v. Latham, 103 U. S. 205, he 
f urther said : 

"When two such causes of action are found united in one suit, we held, in 
the case last cited, there could be a removal of the whole suit on the pétition 
of one or more of the plaintifls or défendants interested in the controversy, 
wiiich, if it had been aued on alone, would be removable. But that, we 
think, does not meet the requirements of this case. This suit présents but a 
single cause of action; that is to say, a single controversy. The issues uiade 
by the pleadings do not create separate controversiea, but only show the 
questions which are in dispute between the parties as to their one contro- 
versy." 

The word "controversy" is employed in the statute, and a separate 
controversy is not identical in signification with a separable cause of 
action. There may be separate remédies against several parties for the 
same cause of action, but there is ônly one subjeot-matter of contro- 
versy involved. Where there are separate and distinct causes of ac- 
tion in the same suit, eitherof which might bave been sued on alone, 
then there are separate controversies within the meaning of the stat- 
ute. Boyd V. OUI, 19 Fbd. Ebp. 145, and cases oited. 

In the case before us the plaintiff allèges but one cause of action, 
and sues only the corporation défendant. The other défendants sub- 
sequently became parties défendant by consent, and in answer to the 
allégations against their co-defendants they say that they havo no 
knowledge or information sufficient to form a belief. 

When a person bas been injured by the joint tortious aots of several 
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parties, he haa, for the injury sustained, one cause of action against 
ail ; but he may seek bis remedy by suing any or ail of the wrong- 
doers. If he sues each oue separately, the Bame subject-matter of 
controversy is involved in ail the actions, and he can hâve but one 
satisfaction for the same injury. If he sues any one of them sepa- 
rately, and has judgment, he cannot afterwards seek hia remedy in 
a joinx action, because the prier judgment against one is, in contem- 
plation of law, an élection on his part to pursue his several remedy. 
Sessions v. Johnson, 95 U. S. 347. This élection of remedy is a right 
whicb the law gives to a plaintifE in actions of tort, and in the casa 
before us he elected to pursue a several remedy against the corpora- 
tion défendant, and this right cannot properly be embarrassed by 
subsequently made défendants raising new and independent issues in 
the pleadings. The plaiafciff allèges no cause of action against the 
individual défendants, and in their answer they do not admit any 
participation in or "liability for the wrong alleged against their co- 
defendant. If the cause was separated as to the défendants, there 
would be no complaint as against the individual défendants, and con- 
sequently no issues could be made. To ûonstitute a controversy in 
an action at law there must be an allégation on one side and a déniai 
on the other, making an issue of fact or an issue of law. 

The individual défendants claim an équitable right in the property 
held and emploj-ed by the railroad company, which is not the subject- 
matter in controversy in this action at law, and cannot in any way 
be material unless the plaintiff obtains judgment and seeks to hâve 
the same satisfied out of the property claimed by the individual de- 
fendants. 

Dnder the libéral and convenient mode of procédure in civil actions 
in this state, parties may assert équitable rights and hâve them ad- 
justed, proteoted, and enforced by the court in the same action; but 
this is not allowable in the fédéral courts, where légal and équitable 
causes of action and défense cannot be blended. Hurt v. Hollings' 
worth, 100 U. S. 100. If the cause before us was, in other respects, 
properly in this court, the défendants in the action at law could not 
in this manner avail themselves of the equities set up in their answer, 
which is in the nature of a cross-suit or cross-bill for injunctive re- 
lief. 

As this case falls clearly within the rule stated in Hyde v. Buhle, 
supra, and adhered to in Winchester v. Loud, 108 U. S. 130, S. C. 
3 Sup. et. Eep, 311, the motion to remand is allowed, with costs 
against petitioners, and the proper order may be draw». 
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Mutual Life Ins. Co. v, Ghamplin and others. 
irireuit Court, S. D. New York. July 18, 1884.) 

1. Removal of Cause— Act of 1875— Citizenship. 

Where ail the parties on tàe one side are résidents of différent states from 
any of the parties on tlie other gide, a suit containing but a single controversy 
may be removed by either one of the plaintilïs or défendants, under the second 
clause of section 2 of tha act of 1875 ; or by ail the plaintifls or by ail the de- 
fendants, jointly, under the flrst clause. 

2. 8aME— CONSTRUCITON. 

The natural import of the language of one part of a statute sbould not be 
narrowed by construction though it overlap in part the provisions of another 
part of the same statute, wliere both will still hâve a distinct and exclusive 
puppose to subserve. 

3. Same — Single Co.mtroverst. 

Only the flrst clause of the above section embraces cases of a single plaintifl 
and défendant ; only the second clause embraces cases in which removable and 
non-removable controversies are joined in the same suit; both clauses cover 
cases liaving several plaintifEs or' défendants, and only a single controversy, 
and that a removable one. 

4. Same — Citizenship. 

Where a controversy is a removable one under the United States constitu- 
tion by reason of the citizenship of the several plaintifEs and défendants in dif- 
férent' states, the individual right of either défendant to remove the cause haa 
been recognized by congress in the second clause of section 2 of the act of 
1875 ; and this clause should therefore be construed as embracing suits having 
but a sinffle controversy, in furtherance of the apparent gênerai intent of the 
act of 187.5, to provide for the removal of causes between individuals up to the 
limits of the undoubted intent of the constitution, since the language of the 
second clause is broad enough to include this, and there is no other clause 
suliicient for that purpose. 

Motion to Kemand. 

The complainant, in March, 1879, insured the life of Edmund W. 
Eaynsford, in the sum of $10,000, by a poliey made payable to his 
executors, administrators, or assigns. Tiie insured resided at Provi- 
dence, Rhode Island, and died there in January, 1883. The défend- 
ant Champlin, a citizen of that state, was duly appointed admin- 
istrator of his estate, and subsequently tpok out ancillary letters of 
administration in this state. The deceased left a widow and one son, 
Charles K. In March, 1881, he had assigned the poliey to the de- 
fendant Sparrow. The validity of this assignment being contested 
by the administrator and the distributees of the estate of the de- 
ceased, the complainant filed a bill of interpleader in the suprême 
court of this state, against ail the above-named claimants of the In- 
surance money, who are ail non-residents of this state, offering to 
pay into court the money due on the poliey. The défendant Champ- 
lin removed the cause to this court, upon his own pétition, under 
the first clause of section 2 of the act of 1875. On motion of the 
défendant Sparrow the cause was remanded to the state court, be- 
cause ail the défendants did not join in the pétition, as required in 
a proceeding under the first clause, in which the word "party" is con- 
strued to mean ail who are upon the same side of the controversy. 
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Thereafter the défendant Charles K. Eaynsford, before answer, re- 
moved the cause to this court under the second clause, alleging in 
his pétition that the "said policy is the property of this petitioner by 
virtue ot certain conveyances and transfers to him from said Ed- 
mund W. Eaynsford; that ail the défendants are citizens of states 
other than the state of New York, where the plaintiff résides ; and 
that there is a controversy in the suit which is wholly between citi- 
zens of différent states, and can be fuUy determined as between them; 
and that the petitioner is actually interested therein." Thereupon 
the défendant Sparrow made the présent motion again to remand 
the cause, on the ground that there is but a single controversy in the 
suit, and that in that case a removal can be had only under the first 
clause of section 2, and then only when ail the défendants or ail the 
piaintiffs unité in the pétition. 

Hathaway é Montgomery and H. G. Atwater, for motion. 

Donald McLean, Francis Lawton, and Wm. H. Ariioiix, opposed. 

Brown, J. The second clause of the second section of the removal 
act of 1875 déclares that when, "in any suit between citizens of dif- 
férent states, » * » there shall be a controversy which is wholly 
between citizens of différent states, and which can be fuUy deter- 
mined as between them, • * * then either one or more of the 
piaintiffs or défendants may remove," etc. Hère is an explicit déc- 
laration that the cause may be removed by either one of the piaintiffs 
or the défendants, provided certain specified conditions exist. For 
the purposes of this motion the averments of fact contained in the 
pétition must be taken to be true, and the petitioner must be deemed, 
therefore, to be a necessary party to the action. The suit, therefore, 
although containing but a single controversy, fulfiUs literally every 
one of the conditions of the second clause. Is the court warranted 
in narrowing the scope of this clause by construction, and in annex- 
ing to it a condition not found in the statute, viz., that the suit must 
contain two or more controversies ? I think not. The language of 
the second clause is, doubtless, designed to embrace suits which do 
contain two or more controversies, and to authorize removal at the 
instance of any one plaintiff or necessary défendant, provided the nec- 
essary conditions exist as respects any one distinct controversy in 
the suit. That may be, possibly, its most useful purpose, as it is, 
doubtless, the purpose for which this clause bas been most frequently 
invoked and applied. But it does not foUow that suoh is its only 
purpose. The language used in no way restricts it to suits contain- 
ing two or more controversies ; nor is the language such as would 
naturally hâve been chosen if suoh restriction had been intended. 
Had such been the intention, we should expect to find some such 
words as, "When, in any suit containing two or more controversies, 
* * * there shall be a controversy which is wholly," etc., or some 
équivalent expression indicating an intention to make such a limita- 
tion. The language actually chosen is such as supplies equally to 
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suits containing one controversy or several. In substance, the court 
is asked to limit its effect by interpolating some such clause as tbat 
above italicized. Only clear and strong reasons could justify such a 
limitation of the language of the statute by construction. The rea- 
sons urged seem to me insufficient. 

It is said that in no reported case bas the second clause been ap- 
plied to a suit containing but a single controversy. But it is equalîy 
true that there is no reported case to the contrary. It is but nine 
years since this clause was enacted. The question may net bave 
been previously presented for décision, or the resuit may not bave 
been thought of sufficient interest or importance to be reported. 

It is further said that the phrase, "and which can be fully deter- 
mined as between them," indicates that several controversies are 
contemplated. That is true, since that phrase would be unnecessary 
where there is but a single controversy in the suit. But this only 
shows that the clause was designed to embrace suits which do con- 
tain two controversies, as well as suits which contain but one con- 
troversy; and that when applied to a suit containing several contro- 
versies, the same conditions must exist as to that controversy which 
necessarily exist when there is but one controversy in the case. 

Again, it is urged that this construction of the second clause leaves 
nothing for the first clause to act upon, and that thus the second 
clause would wholly supersede the first; since, if any one of several 
défendants or plaintiffs could remove a suit containing but a single 
controversy, under the second clause, there would never be any occa- 
sion to resort to the first clause, which requires ail on the same side 
to join in the pétition. It is a maxim in the construction of statutes 
that some effect is to be given, if possible, to ail their provisions, 
since ail are presumed to bave been intendsd to hâve some effect. 
The gênerai words of one part of a statute must, therefore, sometimes 
be limited by construction in order to give effect to spécifie provisions 
in another part. If the second clause of this section, applied accord- 
ing to its literal terms, would wholly supersede the first clause, the 
principle referred to would apply, and would require the two to be 
harmonized and made effectuai by the application of some limitation 
to the second clause, which the context, or the gênerai purpose of the 
statute, might indicate as the actual intention of congress. But the 
first clause is not wholly superseded by the literal terms of the sec- 
ond. The latter clause applies only where there are several parties 
plaintiff or défendant; because its language is, "either one or more 
of the plaintiffs or défendants may remove," etc. There must be, 
then, at least two plaintiffs or two défendants. There is nothing in 
the language of the second clause which can be made to apply to the 
case of a single plaintiff and a single défendant. But the first clause 
does cover the case of a single plaintiff and a single défendant, as well 
as of several plaintiffs and several défendants; and it therefore sub» 
serves at least one exclusive purpose. 
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The resuit, therefore, is that only the first clause will embrace suils 
having but a single plaintiff and single défendant; only the second 
clause will embrace suits having several plaintifPs and several défend- 
ants, and at the same time several controversies, some of which are of 
themselves removable, and some not ; while in other cases, where there 
are several défendants or several plaintiffs, ail résident in différent 
states from those on the other side, the proceedinga for removal may 
be taken under either clause, whether the controversies in the suit be 
one or several. As each of the two clauses thus has some exclusive 
purpose to subserve, the fact that they overlap each other in other 
cases iike the présent, in which an option exista to proceed under 
either clause, seems to me no sufficient reason for narrowing the scope 
of the second clause by the interpolation of a condition not found in 
the statute. 

If the point raised by this motion has not been expressly decided, 
it has been, at least, suggested by the suprême court, without decid- 
ing the question, and without any adverse intimation, that a single 
controversy might possibly be removable under the second clause as 
well as under the first. Removal Cases, 100 U. S. 470. 

The décisions upon the second clause are not inharmonious with the 
construction hère given, and any différent construction would involve 
anomalies altogether inadmissible. In the leading case of Hyde v. 
Ruhle, 104 U. S. 407, the suprême court, in deâning when a cause 
is removable under the second clause, make no mention of the exist- 
ence of several controversies in the suit as one of its conditions. The 
court say : 

"To entitle to removal under this clause, there must exist in the suit a 
separate and distinct cause of action, in respect to which ail the necessary 
parties on one side are citizens of différent states frora those on the other." 

This requirement may be met as fully by a controversy standing 
alone, as by one joined with other controversies which are not by 
themselves removable. In the latter case it is the constant practice, 
under the second clause, to remove the whole suit at the instance of 
a single défendant, and this is the use to which the second cla'use is 
most commonly applied. If the présent suit, therefore, contained an 
additional controversy affecting the présent défendants, and also other 
défendants who were citizens of the same state with the plaintiflf, then, 
although the latter controversy would not by itself be removable under 
either the first or the second clause, yet, undeniably, the whole suit 
would be removable under the second clause, at the instance of either 
of the présent défendants, by reason solely of the existence of the prés- 
ent controversy in the suit. But if the présent controversy îs such as 
to make a whole suit removable by one défendant, though it contained 
another controversy not in itself removable, it must, in ail reason, be 
removable in Iike manner when standing alone. It would be a gross 
anomaly to construe a statute in such a way as to mean that a con- 
troversy which, when joined with another controversy not removable 
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at ail, would be sufficient to remove both at the instance of a single 
défendant, yet should not itself be removable in the same manner 
when standing alone. Such a construction would make the remov- 
ability of a suit and the manner of removing it under the second 
clause dépend, not on the character of the removable controversy, but 
upon its being joined with a controversy not in itself removable at 
ail. It is not crédible that any such anomaly should bave beeu in- 
tended, and none such should be created by construction. 

This view is further sustained by a oomparison of the»removal act 
of 1875 with the provisions of the fédéral constitution, and by the ap- 
parent intention of congress by this act to make provision for the 
jurisdiction of the fédéral courts, and the removal of suits between in- 
dividuals co-extensive with the grant of judicial power. The second 
section of article 3 of the constitution defines the cases to which the 
judicial power of the United States shall extend, among which are 
"controversies * » * between citizens of différent States." Lég- 
islation was, however, necessary to give effect to this article of the 
constitution. Prior to the act of 1875, congress, by the judiciary act 
of 1789, and the acts of 1866 and 1867, had dealt with this subject 
by piecemeal only, and far within the scope of the constitutional grant 
of power. The provisions of the act of 1875, however, seem carefully 
drawn so as to cover the entire limits of the constitutional provision, 
se far as thèse limits are clearly settled. The construction of the 
particular provisions of the removal act should, therefore, be in har- 
mony with, and in furtberance of, that gênerai intention, and not 
such as to defeat it. It is an unsettled question whether the phrase 
"controversies * » * between citizens of différent states" means 
a controversy which is wholly between citizens of différent states, or 
whether it may include controversies in which some only, but not ail, 
of the parties on opposite sides are citizens of différent states. The 
question was elaborately argued, but not decided, in the case of The 
Sewing-mackine Companies, 18 Wall. 653. Itwas again referred to 
'n Blake v, McKim, 103 U. S. 333, 338. In the Removal Cases, 100 
U. S. 479, Justices Bbadley and Swayne expressed the opinion that 
it embraces every controversy in which any of the opposing parties 
are citizens of différent states ; and entertaining that view they differed 
from the majorityof the court, and held that the word "party," in the 
first clause, should hâve a wider construction than the word "plain- 
tiff" or "défendant" under the judiciary act, and should include any 
one of several plaintiffs or défendants, and not be limited to ail jointly. 
The constitutional question was not, however, involved in the décision 
of the court. In the second clause of section 2 of the act of 1875 
congress bas avoided controverted ground by expressly limiting that 
clause to controversies "wholly between citizens of différent states." 
Such controversies are undeniably within the constitutional grant of 
judicial power; and where such a controversy does exist it is plainly 
within the constitutional provision that either one of the necessary 
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défendants may be empowered to remove it. The reasons for this 
constitutional provision apply as much to each severally as to ail 
jointly ; nor is there any good reason -why a défendant should not be 
allowed to remove the cause against the dissent of his co-defendant, 
as well as against the dissent of the plaintiff. The second clause of 
section 2 of the act of 1875 fully recognizes this constitutional right 
of a single défendant, by providing that either one of the plaintifïs 
or défendants in the cases stated may remove the cause. When, 
therefore, a Suit containing a single oontroversy is removable by rea- 
son of the résidence of the opposing parties in différent states, inas- 
much as eongress has undeniably recognized the individual right of 
removal, and has expressly conferred that right on a single one of 
several co-plaintiffs or co-defendants wheré another controversy, not 
in itself removable, is joined with it; and since, moreover, the first 
clause applies only to a "party," i. e., to ail jointly on the 'one side 
or the other, — the second clause ought, if its language will permit, to 
be construed in furtherance of the gênerai constitutional right of 
each individual to remove a controversy which is clearly a removable 
cause, as being within the presumed gênerai intention of eongress, in 
framing the act of 1875, to provide for removal according to the scope 
of the constitution. There is no other clause of the act which oovers 
the case of a single controversy so as to seoure this constitutional 
privilège to each individual suitor. And as the language of the sec- 
ond clause, instead of indicating any exclusion of cases having but 
a single controversy, appears rather to hâve been chosen so as to 
cover ail suits having several plaintiffs or several défendants which 
hâve either one controversy or several, it seems to me clear that this 
clause should not be narrowed by construction, but should be applied, 
as its language imports, to both cases alike. 
The motion is therefore denied. 
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(Gireuit Court, 8. D. New York. July 15, 1884 

BiPARiAK RiGHTS — Qeant OF Lands under Watee. 

Exclusive riparian rights do not attach, as a matter of course, to a grant of 
lands under water. Whether they do so or not dépends upon the express terras 
of the grant, or upon the intent of the parties as shown by prior use, by the 
object of the grant, or by other circumstances from which the intent may be 
inferred. In the absence of an express grant of the right of wharf âge, and of 
any manifest intent to convey it, no exclusive right of wharfage passes as in- 
cident to a grant by the state of land under water, below high-water mark, in 
a harbor or navigable stream. 

Samb — Intbrvbning Street— New York Act of 1813, 

An intervening public street belween private owtiers and the exterior line of 
the water front, prevents tbe acquisition of riparian rights by the owners on 
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thc opposite side of the street; and the act of 1813 oî the législature of New 
York, in providlng for laying out such an exterior street, and that the upland 
owners, on filling in the " intermediate spaces " should be owners of the lots 80 
flJled in, négatives any intention to confer riparian rights on such owners; the 
right of wliarfagc under said act being conditioned upon such owners' building 
the wharves as directed by the city. 

3. Samb — Wharvks. 

Where ihe city, under the législative act of 1813, is entitled to the wharfaga 
along the wharves built by it, its rights are exclusive, so far as is necessary to 
the full enjoyment of the use of the wharves and slips up to the line of the 
bullj-head, and any rights of the owners of lots along the buîk-head line are sub- 
ordinale to those of the city or its lessees. The act of 1857, dispensing with 
any exterior street, did not enlarge t^ie intent of the act of 1813 as respects any 
riparian rights in the owners of "intermediate spaces" flUed in. 

4. Same — Injumction — Ferry. 

An injunction lo restrain the prosecution of a work, like a new ferry, of great 
public convenience and utility, should not be granted at the instance of a 
private party alleging threatened damage, except hig right and his injury be 
clear. 
6. Same — Case Stated. 

The défendant being about to erect new ferry structures, under authority 
from the state and the city, in the slip between Twenty-second and Twenty- 
third streets, East river, occupying nearly half the slip in width, at a distance 
of 145 feet from the bulk-head, far below the original high-water mark, on mo- 
tion by plaintifE for injunction as obstructing his riparian rights along the 
bulk-head as hitberto exercised, A<îM, that no exclusive riparian rights were es- 
tablished in the plaintiff, and that ail the acoess which he could legally claim 
was still left him, and the injunction was denicd. 

Motion for Injunction to Prevent the Erection of Ferry Structures. 

Anderson de Howland, for complainant. 

M. J. O'Brien and S. G. ClarJce, for défendant. 

Brown, J. a motion is made for an injunction, pendente lite, to 
restrain the défendant from erecting its proposed ferry-rack and ferry- 
house along the soutberly side of the Twenty-third street pier, in the 
slip between the wharves at Twenty-second street and Twenty-third 
street, East river. The défendant was empowered by act of the lég- 
islature (Laws 1882, c. 193) to establish and operate a ferry from near 
Broadway, Brooklyn, across the East river to Twenty-third street, New 
York ; and to acquire the necessary franchise therefor. It subsequently 
acquired this franchise by purchase from the city of New York, at public 
auction, at a fixed yearly rental ; and it also obtained a lease from the 
city of the Twenty-third street pier. It has given bonds for the per- 
formance of ail the various conditions of the lease, and of the franchise 
to operate the ferry, and has submitted its plans for the proposed ferry 
structures. Thèse plans hâve been approved by the proper city au- 
thorities; and, the défendant being about to begin the érection of 
thèse structures, the plaintiff seeks to enjoin the prosecution of the 
work on the ground that it will inflict irréparable injury on his al- 
leged riparian rights as lessee of the premises along the bulk-head 
line at the head of the slip between Twenty-second and Twenty-third 
streets, by occupying nearly one-half of the slip at a distance of 145 
feet directly in front of his bulk-head, thereby obstructing his business 
in the slip and on shore as at présent oonducted. The proposed ferry 
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is, evidently, conducive to the public convenienee and utility. No 
irregularities are siiggested in the defendant's proceedinga. I must 
assume, therefore, that the défendant bas ail the authority for the 
érection of thèse structures which the city or the state could confer; 
and a work thus authorized, and for the public benefit, should not be 
arrested at the instance of a private party, unless both his right and 
hia injury be clear and certain. Taylor v. Brookman, 45 Barb. 106. 
I am not satisfied that the proposed structures would not leave the 
complainant in the enjoyment of ail the rights which he can legally 
claim; and, without référence to the other points raised, the injunc- 
tion, pendente lite, should, on that ground, be denied. 

The plaintiff, in Mareh, 1881, leased from the executors of John 
L. Brower certain premises between Twenty-second and Twenty-third 
streets for nine years from May 1, 1881, with the privilège of a re- 
newal for ten years afterwards. The premises leased are descrbed 
in the lease as bounded on the east "along the East river," and no 
référence is made in the lease to any bulk-head or wharf, or to ary 
wharfage or riparian rights of any kind. The complainant hired 
the premises for the purposes of a coal-yard, expecting to receivo 
and to deliver coal in boats moored along-side the bulk-head, as he bas 
hitherto done. His affidavit states that at times he bas had 20 canal- 
boata moored there at once. It appears, however, that prior to this 
lease the Pennsylvania Coal Company, a former lessee, had be^n 
accustomed to receive and to deliver coal there in like manner, using 
the bulk-head as a place of landing; and that this privilège enhances 
the rental value of the premises. If can scarcely be doubted that 
this use was contemplated by the lessor, as well as by the lessee, and 
that the terms -were in référence to it. The complainant has sublet 
the northerly balf of his premises to Clark & Allen, who bave erected 
thereon a grain elevator, used in connection with the landing of boats 
at the bulk-head. It must be assumed, therefore, under such circum- 
stances, that the lease to the complainant was intended to pass and 
did pass, as an incident thereto, whatever rights of wharfage the 
Brower estate held. Hutte meier w. Albro, 18 N. Y. 48; Voorhees v. 
Burchard, 55 N. Y. 98. It could not pass more. What their rights 
were, is the turning point. 

The premises in question are far to the eastward of the line of 400 
feet below low-water mark, and bence were formerly the property of 
the state, from which Brower's title to the lots and his rights of 
wharfage, if any, must be deduced. Omitting any référence to vari- 
ons aets and grants by the législature and the city, which présent 
Bome complications of title, and which are set forth in détail in the 
elaborately considered case of Nott v. Thaytr, 2 Bosw. 10, the view 
most favorable to the title and rights of John L. Brower is that 
which deduces the complainants' alleged title from the act of the 
législature of April 9, 1813, (Laws 1813, c. 86, §§ 220, 221,) in con- 
nection with the ordinance of the common council of December 31, 
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1856, laying ont East street. By the act of 1813 (re-enacting the 
act of April 3, 1 798) the législature authorized the mayor, aldermen, 
etc., in brief, to lay out streets or wharves in front of those parts of 
the eity which adjoin the East river, and from time to time to lengthen 
and extend said streets and wharves, to be completed at the expense 
of the proprietors of land adjoining or nearest; that sueh proprietors 
should fill up the spaces lying between tbeir lots and such streets 
and wharves; and that upon so filling up and leveling the same they 
should become owners of said intermediate spaces of ground in fet- 
simple. 

On December 31, 1866, the mayor, aldermen, etc., passed an or- 
dinance establishing East street as an exterior street along tbis por- 
tion of the East river. Without stopping to inquire whether the or- 
dinance, and the proceeding to acquire title unc'er it, were valid under 
the act of 1813, but assuming them to be so, East street. as thus 
laid out. would cross Twenty-third street along the westerly Une of 
Avenue C extended; and the same ordinance directed the existing 
numbered streets to be extended to East street, and that the propri- 
etors of lands nearest to or opposite East street, as thus established, 
should make and complète tbe street and fill in the intermediate 
spaces by January 1, 1860. Before this ordinance was carried into 
efifect, the work was arrested by the action of the harbor commis- 
eioners, appointed under the act of March 3, 1855, whose report, 
confirmed by act of the législature, passed April 27, 1857, fixed the 
exterior bulk-head line in that vicinity, as it now exists, far within 
the proposed East street, and pl-ohibited any solid filling in beyond 
this bulk-head liiie. This line is somewhat to the eastward of Tomp- 
kins street, (since discontinued,) and is between Avenue A and the 
extension of Avenue B. The Brower estate, it. is daimed, acquired 
the fee of the land between ïompkins street and this bulk-head line 
of 1857, by filling in the "intermediate spaces," as provided by the 
act of 1813; but, as I must assume, it did not build either the Twenty- 
second street or the Twenty-third street piers, nor did it ever obtain 
any express grant from the city of the lots lying east of'Tompkins 
street, or of any right of wharfage thereon. As incident to the land 
thus fiUed in, it is claimed that the Brower estate acquired riparian 
rights, and the rights of wharfage along the bulk-head. It is along 
this bulk-head, between Twenty-second and Twenty-third streets, that 
the complainant, as lessee, allèges that his riparian rights are threat- 
ened with injury. 

As I bave before said, none of the premises occupied by the com- 
plainant were any part of the original shore; they were a part of the 
harbor of the city of New York, and far below even low-water mark. 
Eiparian rights do not attach, as a matter of course, to a grant of 
Buch lands under tide-water. A right of wharfage in such cases, as 
an incorporeal hereditament, mustbe derived either from the express 
terms of the grant, as in Langdon v. Mayor, etc., 93 N. Y. 129, 150, and 
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in Marshall v, Guion, 11 N. Y. 461, or from the clear and manlfest 
intent of the grant, as shown by the surrounding circumstances, such 
as prior use, or the declared intention of the grant. Langdon v. The 
Mayor, 93 N. Y, 129, 144; Voorhees v. Burchard, 55 N. Y. 98; Hut- 
termeier v. Albro, 18 N. Y. 48. In the absence of an express grant 
of wharf âge, or of sueh manifest intention, the city or the state, as 
the case may be, may make successive grants of its landa under water, 
each in front of the former, to différent grantees, without any violation 
of the rights of either ; and neither the first nor the last grantee will ac- 
quire any exclusive riparian privilèges. None of such grantees are 
in any proper sensé riparian owners at ail ; and riparian rights do 
not attach to such grants. Weber v, Harbor Com'rs, 18 Wall. 57, 67. 
In this state, where the common law on this subjectprevails, and the 
state is owner of the soil below high-water mark, it was long since 
settled that a grant of such lands, even with a right to ereot a wharf 
expressed in the grant, was by implication of law not an exclusive 
grant of wharfage rights; but that such rights, so long as they were 
not whoUy eut olï, were subject to be modified and abridged through 
other grants and other harbor régulations for the public benefit, with- 
out compensation. Lansing v. Smith, 8 Cow. 146; 4 Wend. 9, 22-24. 
And in the case of Qould, y. Hudson River B. Go. 6 N. Y. 522, it was- 
held by the court of appeals that an owner of upland along high-wate'- 
iino on the Hudson river had no exclusive riparian rights below that 
line, and hence sustained no légal damage from a railroad embank- 
ment built under a grant from the state which eut off his access to 
the river. This décision bas never been questioned as a rule of prop- 
erty in this state. See People v. Tibbetta, 19 N. Y. 523, 528; People 
V. Canal Appraisers, 33 N. Y. 461, 487. It was cited, and its prin- 
ciples reaf&rmed, in the récent case of Langdon v. Mayor, etc., supra, 
where the décision rested upon an express grant of wharfage rights. 
As establishing a law of property, thèse décisions would be bind- 
ing, I think, under section 721 of the United States Eeviséd Statutes, 
as rules of décision in the fédéral courts, even if there was no author- 
ity in the suprême court on this subject. Barney v. Keokuk, 94 U. 
S. 338. But the décisions of the suprême court are of precisely the 
same effect. In Yates v. Milwaukee, 10 Wall. 504, (relied on by the 
complainant's counsel,) the rights of even a strictly riparian propri- 
etor are declared to be "subject to such gênerai rules and régulations 
as the législature may see proper to impose for the protection of the 
rights of the public, whatever thèse rights may be." But in the sub- 
séquent case of Weber v. Harbor Com'rs, 18 Wall. 57, the suprême 
court held that a grant from the state of land under water in the har- 
bor of San Francisco up to the exterior line of the bulk-head, where 
the city already had by law the control of the wharves and of wharf- 
age rights, did not confer on the complainant any riparian rights as 
against the city; and his bill, filed to prevent such rights from being 
wholly eut off, was dismissed. That case, in ail essential particulars. 
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was analogoas to the présent. It is true that the complaînant there 
had built eut a wharf for his own use. But the complainant hère 
claims certain exclusive privilèges in the slip beyond the bulk-head, 
whJch involves the same principle. It was not there proposed to 
abate the complainant's wharf as a nuisance, but to surround it by 
a larger wharf, and appropriate it to the public use. Had the com- 
plainant there been held to hâve had any right to exclusive priv. 
lièges along his bulk-head, he would hâve been entitled to his injunc- 
tion or to compensation. But the court say : 

"The complainant is not the proprietor of any land bordering on the shore 
of the sea in any proper senae of the term. * * * There is no just fouii- 
dation for his claim as riparian proprietor. He holds, as his predecessors took 
the premises, treed from any such appendant right. * * * They took 
whatever interest they obtained in subordination to the control by the city 
over the space immediately beyond the line of the water front, and the right 
of the State to regulate the construction of wharves and other improveraents. 
* * * Having the power of removal, (of the complainant's wharf,) shé 
could, without regard to the existence of tlie wharf, authorize Improvements 
in the harbor, by the construction of whiuh the use of the (complainant'â) 
wharf would necessarily be destroyed." Pages 65-67. 

The same principles were again affirmed and applied in Barney \r. 
Keokuk, 94 U. S. 324, and in the récent case of The Potomac Steam- 
hoat Go. V. Upper Potomac Steam-boat Go. 109 U. S. 672, S. C. 3 
Sup. et. Rep. 445, where it was held that a public street intervening 
between complainant's lots and the established river front, cuts off 
any exclusive riparian rigbts in the owner of the lots on the opposite 
eide of the street, whether the fee of the street be in the public or not, 
the complainant not having any express grant of wharîage rights. 

The fédéral décisions are in accord, therefore, with those of this 
etate, so far as respects riparian rights attaching to grants of land 
under water in harbors or along navigable rivers. I find no case 
where any such exclusive rights are recognized, unless they are de- 
rived from the state pr the city in express terms, or else by necessary 
implication from the circumstances of the grant. But if the act of 
1813 and the ordinanee of 1856 be looked to as sources of the grant 
of a right of wharfage, no allusion to wharfage or to any riparian 
rights, on the part of those filling in the intermediate spaoes, is found 
there, except on condition of their having built the wharves or piers, 
which it is not hère claimed that they did; and the whole tenof of 
both the act of 1813 and the ordinanee of 18ô6 is manifestly incon- 
sistent with the idea that the owners who shonîd fill in the interme- 
diate spaces were otherwise to acquire any right of wharfage, or even 
any title to lots to the water's edge, so as to become riparian owners 
at ail. Under the ordinanee of 1856, East street was to be an exte- 
rior street which would separate such proprietors from the water 
front, and under the act of 1813 an exterior street, like West street 
or South street, was also contemplated ; but even had not such an 
exterior street been designed to intervene under the ordinanee of 
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1856 and the act of 1813, to eut off any riparian ownership from 
those who might fill in the "intermediate spaces," still the act of 
1813 itself manifestly confers on the city the right of wharfage on 
the -wharves to be built out hy it from the extended streets, and the 
control of -wharfage rights. Subséquent acts hâve repeatedly con- 
firmed this right. Langdon v. The Mayor, 93 N. Y. 14é, 145. The 
■wharves form the slips; and without the protection of the wharves, in 
the rapid tides of the East river, the bulk-heads themselves would 
be comparatively impracticable for use. The slips are so narrow, 
being not much above 200 feet wide, that the exercise of unre- 
stricted rights of wharfage by an owner along the line of the bulk- 
head would, moreover, be plainly incompatible with the exercise of the 
same rights by the city upon its own wharves on each side of the slips. 
The slipsj formed by the wharves are appartenant to and for the use 
and benefit of the wharves, and of the city whioh owns them, and of 
the public which is entitled to the full use of them; not for the use or 
benefit of the bulk-head owners. Without the full and, it may be, ex- 
clusive use of the slips, the full use of the wharves cannot be enjoyed. 
If an owner along the bulk-head line can lawfuUy moor six, eight, ten, 
or even twenty oanal-boats at once along-side the bulk-head, tier upon 
tier, as it is said the complainant sometimes has done, he may thus 
occupy the whole slip and exclude the public from the wharves alto- 
gether, and the city from its rightful wharfage and use of the slip. 
On the other hand, the full enjoyment of the wharves by the city or îts 
lessees for wharfage purposes, may, if the public needs require it, de- 
mand the use of the entire slip. There cannot exist, therefore, full 
riparian rights of wharfage in both parties at the same time. The act 
of 1813 leaves no possible doubt which of the two — the city which 
builds the wharves, or the owner who fills in intermediate spaces and 
thus becomes owner of the bulk-head lots — is intended to enjoy thia 
right of wharfage. AU that the act of 1813 gives to the latter is the 
title to the "intermediate spaces;" an exterior sjreet, as I hâve said, 
being contemplated by that act, which would exclude him from the 
enjoyment of riparian rights ; while the city is to take the benefit of 
the wharves which il builds, and with them the use of the slips for 
the purposes of wharfage. No intention to oonfer riparian rights on 
the owner of spaces filled in can be deduced from the act of 1857, 
which prevented the construction of the proposed exterior street. 

As the estate of Brower, therefore, obtained no right of wharfage 
by the terms of any grant, nor by any intention of the city or state, 
from whom it dérives title, it has not, in my judgment, any légal 
right, as against the city or its grantees, to couvert the bulk-head into 
a. wharf, and maintain it as such as a means of private émolument ; 
nor even any proprietary right to the use of the slip adjoining the 
bulk-head as a place for landing its own beats, to the exclusion of 
any necessary use by the public under the city or its lessees. It may 
doubtless land boats there by sufferance, as any other citizen might 
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do; but it bas no right to obstruct tbe use of the slip, or of any part 
of it, which may be required by thé public in mooring boats along 
either the Twenty-second or Twenty-third street wharves up to the 
Une of the bulk-head, nor to interfère with any other appropriate use 
of a wharf, such as a ferry landing, which the city and state may au- 
thorize. 

This case differs from ail otljers which hâve been cited in support 
of the injunction, in the fact that the complainant and those whom 
he représenta hâve neither any title to the slip or to the land in front 
of the bulk-head, nor any express grant of a right of wharfage, nor 
any évidence of any intenfc by the state or city to grant such a right. 
The case of Lansing v. Smith, supra, as above observed, long since 
decided that even if wharfage had been granted, subséquent obstruc- 
tions in front, neoessary for the public convenience, were no grounds 
for a claim of damages, so long as access, though impaired, still re- 
mained. In the présent case a basin of 145 feet long by the wharf 
will remain free along the upper part of the bulk-head; while the 
lower part, embracing more than one-half the oomplainant's frontage, 
will be completely open and unobstruoted as before, 

The papers before me do not show any légal rights in the com- 
plainant beyond this means of access still reserved to him by the 
proposed structures ; and without referring to the other points raised, 
the motion should, upon the above ground, be denied. 



Fhiladelphia & Keadino Coal & Ibon Oo. V. Thb Maïob, etc. 
(Oireuit Court, S. D. New Tork. July 21, 1884.) 

1. Lessor and Lesseb — Title op Lessob — Lbssbb Charged with Notice op 

RioHïs ûF Lessob. 

A lessee is charged with f ull notice of the terms of a graat of the leased 
premiscs to his lessor, and his rights are subject to those terrus, uuless subse- 
quently released or extinguished. 

2. Same. 

Where a grantee aoquires wharfage rights in the premisea, his lessee, as 
against the grantor, may exercise sitnilar rights, subject on)y to the terms of 
the grant to his lessor; and aaide from those terms, only the lessor could ques 
tion the lessee's right to an easement over the remaining lands granied to the 
lessor. 
S. Same— Injonction— Lessee's Right to Oontinuancb op. 

Wiiere a lessee is in possession of valuable wharfage privilèges, he bas a right 
to a continuance of an injunction to restrain the cutting ofT of those privilèges 
until his légal rights are compensated for under the act of 1871, requiring the 
àoci. department of the city to make such compensation. 

In Equity. 

Mitchell é Mitchell, for plaintiff. 
E. H. Lacombe, for défendant. 
v.2lF,no.2— 7 
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Bbown, J. The dock départaient of the oity of New York, nnder 
tbe acfc of 1871, is required to provide for compensation to the own- 
ers of existing wharf âge rights before building the exteriox wall in 
the, Hudson river which wonld eut o3 tbose rights. I cannot doubt 
that the complainant and its receiver are lawfuUy possessed of cer- 
tain wharfage rights and privilèges along the wharf erected inside 
of the line of Twelfth avenue, upon the land leased from the estate 
of Cornélius Eay, and that thèse rights are of some value, although 
they raight possibly be abridged or destroyed hereafter through pro« 
ceedings taken by the city and the estate of Eay, or its Buccesaors, 
in aecordance with the terms of the grant by the mayor, etc., in 
1838. The complainant is chargeable with full notice of the terma 
of that grant, and their rights are subject to those termB,/nnle8s they 
hâve been subsequently released or in some way extinguished. 

Under the grant by the city to the estate of Eay, which expressly 
Conveyed the right to wharfage along Twelfth avenue, which wag 
then the city's exterior line of land under water, I think wharfage 
rights might be exercised by that estate inside of the line of Twelfth 
avenue, so long as the lots under water were not fiUed in, as well 
as along its western line ; and the lessees from Eay's exeoutors might, 
therefore, as against the city, exercise similar rights, subject only to 
the terms of the grant to their lessore, requiring the streets to be 
fiUed in, on three months' notice ; and, aside from those terms, only, 
Eay's estate could question their lessee's right to an easement over 
the estate's remaining lands under water ont to the exterior line 
cyf Twelfth avenjie. Being then lawfuUy in possession of wharfage 
privilèges of some value, complainants hâve a right to a continuance 
tjf the injunction until their existing légal rights, so long as they 
ihall exist, are compenSated for under the act of 1871; and the mo- 
tion to vacate the injunction must be denied. But the injunction 
must not be so construed as to prevent any enforcemônt by the city 
of the terms of its grant to Eay's estate, or any preliminary steps, 
by notice or otherwise, necessary thereto. Other parties and other 
questions thàn those now before the court are involved in any pro- 
ceedings of that kind which might affect the complainant's rights; 
and if the complainant bas any grounds on which to oppose the en- 
forcement of those terms, they should be presented by an appropriate 
action, and with ail the necessary parties before the court, after some 
proceedings to enforce the terms of the grant hâve been had, or ap- 
pear about to be taken. A modification of the injunction to that, 
extent may, if desired, be had. 
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The ExoHANaB Bank Tax Casbs. 

WlLWAMS V. BOARD OF SuPERVISOES OF THE CoUNTT OF ÂLBANT. 
(CïfCMrt Cottre, iV. Z). JVm York. July 23, 1884.) 

1. Taxation of National Bank Shakes by State — Act of Lesislatueb of 
New Yobk— Laws lb83, Ch. 345— Vauditt. 

The législature of a state eannot validate a tax which is prohibited by tha 
laws of the United 8tates ; but it is compétent for it to sanction retroaotivôly 
sucl) proceedings in the assessment of a tax as tbey could bave lègitimately 
sauctioned in advance. 

Z Same — Act of New Yokk LEarsLATiraK op 1881, Ch. 271— Thb Defbct nr 
THAT Act. 

In the act of 1881, e. 271, Laws New York, the fatal vice was the dental of 
an opportunity to those assessed to be heard and permitted to obtaia the dé- 
ductions and corrections allowed by the gênerai System of assessments. 

S. Samb— Validating Acts. 

The gênerai rule lias often been declared that the législature may validate 
retrospectively any proceedings which they may hâve authorized in advance ; 
and it is immatenal that such législation may operate to divest an individual 
of a right of action existing in his favor, or subject him to a liability which did 
not exist ori^aally. la a large class of cases this is the paramount object of 
such législation. • 

4. Samb— VALiDATrjjo AoT— Patmkht of Taxes ht Adtakcb of OppoRTcnfiTT 

TO BE HBAUD. 

If it was within the power of the législature to provide for the collection of 
a tax by a systera which requires the tax-payers to pay in advance of an oppor- 
tunity to be heard, but permits them to hâve a subséquent hearing and to ob- 
tain restitution, if restitution ought to be made, the validating act was consti- 
tutional. 
0. Same — Summmakt Mbthods of Dibpossbssion dndbr Taxation— Othbkwish 

IN JtrDIOIAI, PBOOEBDrNOS. 

In judicial proceedings due process of law requires a hearing before condem* 
nation, and judgment before dispossession ; but when property is ippropriated 
to or under the power of taxation, différent considérations from those which 
prevail between individuels obtain. It is not indispensable that a hearing be 
secured before assessment or before collection of the tax; but it is sufflcient îf 
reasonable provision is made for a hearing afterwards, a correction of errors, 
or a restitution of the tax or part of a tax unjustly imposed. 

At Law. 

Matthew Haie, for plaintiff. 

Peckham é Rosendale, for défendant. 

Wallace, J. Thia action is brought to recover certain taxes as- 
Bessed against the plaintiff and several assignera of the plaintiff, in 
the yeara 1877, 1878, and 1879, and collected by the défendant. 
The persons thus assessed were stockholders of the National Albany 
Exchange Bank, of the city of Albany. The assessors omitted in 
those years to place the names of the shareholders upon the assess- 
ment roU in accordance with the requirements of the state laws reg. 
ulating assessments; and it was held by this court in Albany City 
Nat. Bank v. Mahar, 6 Fbd. Eep. 417, that such omission rendered 
the tax illégal, because the requirement which was disregarded by the 
assessors was designed to afford tax-payers an opportunity for the 
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examinatîoTi and revision of their assessments, and therefore should 
not be deemed directory merely, but essential, and a condition précèd- 
ent to the validity of the tax. 

It is insisted for the plaintiffs that the taxes thus collected were 
illégal, for the additional reason that the assessors violated the rule 
of uniformity prescribed by section 5219, Eev. St., which prohibita 
the taxation of shares in national banks at a greater rate than is as- 
Bessed upon other moneyed capital in the hands of individual citizens 
of the state. This contention rests upon the fact that the assessors 
habitually and intentionally adopted the practice, in assessing indi- 
viduais upon bank shares held by them in various banks of the city 
of Albany, of estimating the value of the shares at par, and assessing 
them at that valuation less a déduction of the assessed value of the 
real estate of the bank, although, as a matter of fact, the value of 
such shares differed in différent banks, so that while the shares in ail 
the banks were really worth more than their par value, the shares in 
some of them were worth less than the shares in others. It does not 
appear afSrmatively that the rule of valuation thus adopted operated 
to assess the shares of the stockholders hère, higher in proportion to 
their value than moneyed capital generally. It was applied alike to 
shares in national banks and shares in state banks, and it is not 
shown how the capital of individual bankers was valued. The action 
of the assessors may hâve been a palpaple violation of their duty un- 
der the laws of the state; and it bas been so characteiized in the 
opinions of the judges of the state courts, when the validity of the 
assessments bas been questioned; but it does not follow that it was 
an unfair discrimination against shareholders of national banks, and 
therefore in contravention of tiie fédéral law. The question, how- 
ever, is not an open one in this court, it having been deeided adversely 
to the plaintiff upon the same state of facts in Stanley v. Board of 
Sup'rs, 15 Fed. Eep. 483. The disposition which must be made of 
this question is fatal to the plaintiff's case, because the case does not 
turn upon the point of the illegality of the original assessments. 
That point has already been deeided in favor of the plaintiff. The 
case turns upon the efficacy of the curative act passed by the législa- 
ture of the state to validate the assessments in controversy. Chap- 
ter 345, Laws 1833. Undoubtedly, the législature could not validate 
a. tax which was prohibited by the laws of the United States; but it 
was compétent for Nthem to sanction, retroactively, such proceedings 
in the assessment of the tax as they could hâve legitimately sanctioned 
in advance. 

The act of 1883 is the second législative attempi to validate the 
taxes in dispute. The prior act (chapter 271, Laws 1881) was ad- 
judged by this court, in Albany City Nat. Bank v. Maher, 9 Fed. 
Eep. 884, uneonstitutional, because it was in effect a législative as- 
sessment of a tax upon a body of individuals, without apportionment 
or equality as between them and the gênerai body of tax-payers. 
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The fatal vice of the act was the déniai of an opportunity to those 
assessed to be beard and permitted to obtain the déductions and cor- 
rections allowed by the gênerai System of assessments. 

The présent act is caref ully framed to obviate the objections which 
were fatal to the former act. It legalizes and confirma the assess- 
ments contained in the assessment rolls for the several wards of the 
city of Albany for the years 1876, 1877, and 1878, and on file in the 
office of receiver of taxes, subject to the right of the parties interested 
to claim ariy déduction from or cancellation of the assessments to 
which they would hâve been entitled, under the laws existing when 
the respective assessments were made ; and it provides for a reason- 
abiô notice, and a reasonable opportunity for the parties to be heard, 
and to obtain such déductions or remission of the tax as may be just. 
It also provides for restitution to ail the parties of any sum improp- 
erly included in tne tax, wilh interest from the time the tax carried 
interest. 

The only objection to the validating act, which seems to deserve 
considération, is found in the circumstaace that the tax-payers hâve 
not been given an opportunity to be heard until after they were com- 
pelled to pay their taxes. The gênerai rule bas often been declared 
that the législature may validate, retrospectively, any proceedings 
which they might hâve authorized in advance. And it is immaterial 
that such législation may operate to divest an individual of a rjght 
of action existing in bis favor, or subject him to a liability which did 
not exist originally. In a large clasa of cases this is the paramount 
object of such législation. If, therefore, it was within the competency 
of the législature to provide for the collection of a tax by a System 
which requires the tax-payers to pay in advance of an opportunity to 
be heard, but which permits them to hâve a subséquent hearing and 
to obtain restitution, if restitution ought to be made, the validating 
act was constitutional. 

Under the power of taxation the property of the citizen is appro- 
priated for the public use to the extent to which he should contribute 
to the public revenues, and he is liable to hâve a demand established 
against him on the judgment of others regarding the sum which he 
should justly and equitably contribute. He cannot be deprived of 
his property, even under the power of eminent domain, without due 
process of law ; or, in other words, without notice and an opportu- 
nity to be heard; and this is an essential requisite of every lawful 
prôceeding which affects rights of property or of person. In judicial 
proceedings due process of law requires a hearïng before condemna- 
tion, and judgment before dispossession; but when property is ap- 
propriated to the public use under the power of eminent domain, or 
under the power of taxation, différent considérations from those which 
prevail in eontroversies between individuals obtain. Thus, when 
property is taken under the power of eminent domain by the state, or 
by municipal corporations by state authority, the adjudications sanc- 
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tion the validity of laws which permit the property of the citizen to 
be appropriated before a hearing, and before compensation. It is 
sufËcient if provision is made by the law by which the party can ob- 
tain compensation, and for a hearing before an impartial tribunal to 
award the compensation. And it is assumed by the décisions in 
thèse càseB.that the property of the mimioipality is a fund to which 
he can reaort witbout risk of loss. Cooley, Const. Lim. 560, 561. 
There seems to be no reason for, a différent rule when the money of 
the tax-payer is appropriated by the sovereign power under the right 
of taxation. The reason why a right to be heard by the tax-payer 
respecting the imposition of a tax is valuable and essential for his 
protection, is in order that he shall not be obliged to bear a dispropor- 
tionate part of the public burden. If the taxing laws secure him in 
this right as effectually as is deemed sufficient in laws authorizing 
his property to be taken under the power of eminent domain, it would 
seem, upon analogy and upon principle, that he is protected suffi- 
ciently, and that the taxing laws would not contravene the constitu- 
tional prohibition. 

Undoubtedly, it is beyond the power of the législature to validate 
the acts of taxing ofEcers of a character which cannot be justifled as 
an exercise of the taxing power; as where a part of the property in a 
taxing district should be assessed at one rate and a part at another, 
or if persons or property should be assessed for taxation in a district 
which did not include them. And it is stated in gênerai terms, by a 
text writer of high authority, that a validating act cannot cure the 
illegality of an assessment made witbout any notice to the persons 
interested. Cooley, Tax'n, 227, 228. The case of Marsh v. Chesnut, 
14 m. 223, and Billings v. Detten,15 111. 218, are referred to as sus- 
taining the proposition. Thèse were cases where the curative act was 
held bad for the same reason that the curative act of 1881 was held to 
be nugatory by this court, — beoause it did not provide for an assess- 
ment upon notice to the tax-payer, and thus perpetuated the vice of 
the original assessment. The présent act, as bas been said, is framed 
to obviate this objection. No adjudged case has been cited bycoun- 
sel or has met the attention of the court where such an act has been 
considered. It is asserted in many cases that notice and an oppor- 
tunity for hearing of some description are matters of constitulàpnal 
right; but it has nowhere been declared that it is indispensable that 
the hearing should be one in advance of the collection of the tax. 
The opération of the présent act is to préserve, substantially, to the 
tax-payers the right of which they were originally deprived, to give 
them an opportunity to question the justice of the assessment, and to 
restore to them the sums which were illegally oollected of them. In 
view of the large and almost unlimited discrétion which résides in 
the législature to regulate the mode and conditions of taxation, it is 
believed to be valid and effectuai to legalize the proceedings hère. 

Judgment is ordered for the défendant. 
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ZbILIN V. KOGEBS. 
'Circuit Court, D. Oregon, July 25, 1884.) 

1. Advekse Possession. 

The opea and exclusive use of real property, for the purpose to which it is 
ordiuari]3' fit or adapted, accompanied with a daim of ownership by the occu- 
pant, coDstitutes adverse possession, and the érection of a fence or other arti- 
flcial bouQdary, to iudicate the limita of such possession, is not essential thereto. 

2. PtBA OF THE StATUTE OF LIMITATIONS. 

la an action to recover possession of real property the défense of the statute 
of limitations should be pleaded directly, as that the cause of action did not 
accrue within the prescribed period next before the commencement of the 
action : but the allégation that neither the plaintifC nor his grantor was seized 
or possessed of tlie premiscs during that period, is sufflcient to aJlow proof of 
adverse possession by the défendant inconsistent with the plainti£E'8 right to 
maintain the action. 

3. Amendment afteb Verdict. 

In the f urtherance of justice, the défendant may be allowed to amend such 
a défense after verdict, so as to malce it conform to the ultimate faot proven, 
— that the action did not accrue, etc. 

4. Peoof of Possession. 

The fact that the plaintifl's grantor abandoned or relinquished the possession 
of the premlses in controversy to, the défendant absolutely, for any cause or 
considuration, and that the latter thereupon took and held such possession to 
the exclusion of such grantor and his assigns, may be shown by paroi in sup- 
port of the défense of the statute of limitations. 

6. ASSBSSMENT KOLL. 

The fact that a parcel of land does not appear on tlie assessment roll of the 
county in a giveu year as the property of the défendant, in an action for the 
recovery pf the same, does not tend to contradict the testimony of such dé- 
fendant to the effect that he paid the taxes thereon, as owner, in such year; 
nor is it compétent évidence in such action, for or against either party, of ihe 
ownership of such land. 

Action to Eecover Possession of Eeal Property. Motion fora new 
trial. 

This action is brooght to recover the possession of two parcels of 
land situate in Yamhill county, Oregon, and for the rents and profits 
of the same during their détention from plaintiflf, It is alleged in 
the complaint that on January 1, 1875, one Susan E. Hall was the 
owner in fee of the two parcels; that William F. Hall was then her 
husband; that on that day she died, leaving him surviving her, where- 
upon he became and was tenant by the ourtesy of an estate for his life 
in the premises; that the plaintiff, by mesne conTeyances, has become 
the owner of this life-estate, which is of the value of $1,000, and is 
entitled to 'the rents, issues, and profits of the premises from Novem- 
ber 8, 1875; that on said November 8th the défendant ousted the 
said Hall from the premises and took possession thereof, and has 
ever since withheld the same from the said Hall and his assigns, and 
from the plaintifi", and that the value of said rents and profits since 
said day is $3,250, and their présent value is $1,000 a year; where- 
fore, the plaintiff prays jidgment for the possession of the premises, 
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and for the value of the rents and profits, past and accruing, with 
costs. 

By his answer the défendant dénies the several allégations of the 
complaint, except those concerning the value of the premises, the 
relation of William P. to Susan K. Hall, and her death, but he avéra 
that her death took place on March 28, 1868, and that he bas been 
in the exclusive possession of the premises and withheld the same 
from said Hall and tbe plaintiff sinoe July 14, 1868. The answer 
contaius two spécial pleas or défenses. The first one is made under 
section 318 of the Code of Civil Procédure of Oregon, to the claim for 
rents and profits, and is to the effect that since July lé, 1868, the 
défendant bas claimed and held the premises, under color of title, 
adversely to the claim of the plaintiff and bis grantors, and that dur- 
ing said period bas made permanent improvements thereon, in good 
faith, of the value of $2,000. The second one is intended as a plea 
of the statute of limitations in bar of the action, and is in thèse 
words : 

"That the said Pusan R. Hall departed this life on March "8, 1868, and 
that neither the plaintiff, his ancestor, predecessor, or grantor, was or has 
been seized or possessed of the premises described in tlie complaint and in 
question in this aption, or any part or portion of the same, within ten years 
last past, prior to the commencement of tliis action, nor since July 14, 1868." 

The Code ot Civil Procédure (sections 3 and 4) provides that au 
action for the recovery of the possession of real property "shall only 
be commënced within 20 yeara after the cause of action shall bave 
accrued;" and adJs, "and no action shall be maintained for such re- 
covery unless it appear that the plaintiff, his ancestor, predecessor, 
or grantor, was seized or possessed of the premises in question within 
20 years before the commencement of the action." By the act of 
October 17, 1878, (Sess. Laws Or. p. 21,) this period of limitation was 
redueed to 10 years. Instead of pleading the bar of the statute di- 
rectly and properly, as that the plaintiÏÏ ought not to bave or main- 
tain his action against tbe défendant because the cause thereof did 
not accrue witliin 10 years before the commaccement of the same, 
the latter merely allèges that neither the plaintiff nor those under 
whom he claims bave been seized or possessed of the premises within 
10 years, from which tbe inference may be made that neither of them 
was (îisseized or dispossessed of the premises within that time, and 
therefore no cause of action accrued to either of them within that 
period on such account. 

The answer, as required by section S16 of the Code of' Civil Pro- 
cédure, also contains a statement of the nature and duration of the 
defendant's estate in the premises and that of bis co-tenants, to the 
effect that he is the owner in fee of fifty-one sixty-fourths of the first 
parcel described in the complaint, and that other persons, known and 
unknown to him,^ — naming the former and the immédiate ancestors of 
the latter, — are the owners in fee of the remaining thirteen sixty- 
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fourths thereof, in common with him, and that he holds the whole oî 
said parcel for himself and said co-tenants; and tbat as to the sec- 
ond of such parcels he is the undivided owner in fee of the same. 
The plaintilï, replying to the answer, controverts the allégations in 
the spécial défenses and statement of the defendant's estate in the 
promises. 

The case was tried before the district judge, with a jury, on No- 
vember 28, 1882, and there was a verdict for the défendant. On the 
trial the plaintiff showed title to the first parcel of the prémices, con- 
taining 235.75 acres, from the United States to' Samuel McSween and 
wife, its donees, under the donation act of September 27, 1850; and 
to the second parcel, containing 37.50 acres, from the same source 
to Stephen Beauchamp, and by proper mesne conveyances from said 
donees to Susan E. Hall, and then put in évidence a deed from Will- 
iam F. Hall to Sidney Dell, the plaintifs attorney, dated Pebruary 
14, 1S80, of the "life-interest" of said Hall in the premises, and of 
his claim for rents and profits, for the considération of $50; a deed 
from Dell to W. T. Newby of an undivided half of the promises, of 
the same date ; a deed from Dell of the other undivided half to the 
plaintiff, dated April 16, 1880; and one from Newby to the plaintiff 
for his undivided half, of the same date. 

The défendant called WiUiam F. Hall as a witness, and asked him 
the question : " Were you in possession of the premises in controversy 
on the death of your wife, Susan E. Hall, in March, 1868, and for 
six weeks afterwards, and did you, in July of that year, turn over the 
possession of the premises to the défendant ?" — counsel for the défend- 
ant stating at the time that the object of the question was to sustain 
the defendant's right to the possession of the premises. against the 
witness and his assigns by reasôn of the lapse of time, The question 
was objected to as immaterial, because the statute of limitations 
had not been pleaded by the défendant. The objection was over- 
ruled, and the ruling excepted to. In answer to the questioh the wit- 
ness testified as follows : 

"I remained on the premises some six weeks or two months after my wife 
died, when I delivered the premises ail over to the défendant. Since then I 
hâve not exercised or claimed any authority over the premises. The défend- 
ant has occupied the premises ever since, and I hâve never claimed any intei- 
est in the property as against him. Since 1 turned the property over to the 
défendant he has been in possession as owner, and claimed to be the ownei 
to my knowledge, and I hâve never made any claim to it. I did not feel oi 
think that lever had any curtesyor life-estate in the premises after my wife's 
death, but Dell said I had, and I made him some kind of a conveyance in 1880. 
My wife died in March, 1868; but I did not yieïd up any right of my 
daughter in the premises to the défendant." 

The défendant, to maintain the bar of the statute, also offered to 
prove by himself that since July, 1868, and for more than 10 years 
prior to the commencement of this action, he had paid ail the taxes 
on the land as his own; to which évidence the plaintiff objected for 



106 FEDERAL EEPOBTEB. 

the same reason, but the objection was overruled and the évidence 
admitted; and also that in 1868, after the death of his wife, said Hall 
claimed an interest of some sort in the premises — he did not know 
what — and wanted to go away ; and that he purchased of him what 
he claimed to be hia (Hali's) interest in the premises, including grow- 
ing erops, furniture, and an old horse, for $300, rating bis interest 
in the land at $150, though he did not understand what Hali's right 
was, and that, so far as Hall was concerned, he had occupied the 
premises ever since as his own, and bas since purchased the interest 
of his daughter and h'eir of his wife therein, (for which it appears 
that he received a deed from said Hall, as the gaardian of said 
daughter, on November 6, 1875;) to which évidence the plaintiff ob- 
jeoted for the same reason, and the further one, that a sale of an in- 
terest in land could not be shown by paroi; but the objection was 
overruled and the évidence admitted. To both thèse rulings excep- 
tions were duly taken. 

To rebut the defendant's testimony as to the payment of taxes, 
the plaintiff offered in évidence certified copies of the assessment rolls 
of Yamhill county from 1868 to 1876, inclusive, to show that the 
premises had not been assessed to the défendant during those years ; 
to the admission of which the défendant objected as immaterial, and 
the objection was sustained by the court, because it did not appear 
from said assessment rolls who had paid the taxes in question ; to 
which ruling the plaintiff excepted. 

The plaintiff requested the court to charge the jury that the de- 
fendant not having introduced any évidence or claim under a paper 
title to the smaller of the .two parcels of land, before they could find 
that he was in the adverse possession of the same for 10 years prier 
to the commencement of the action, "they must be satisfled that he 
lived on one or both parcels during that entire period, and had it 
under inclosure for the entire ten years;" and also, "that wiihout a 
paper title the défendant could only maintain a right by adverse 
possession to that which he actuaUy incloses for the whole ten years 
prior to the action." Thèse instructions the court refused to give, 
but charged the jury that any other évidence of actual possession 
was sufficient in a settled farming country where there are kiiown 
boundaries to claims and possessions; that it was sufficient if the 
défendant exercised ownership over the premises. If he occupied 
them as bis own for 10 years prior to the commencement of the 
action, not intending to recognize or allow that Hall had any interest 
or estate therein, the action is barred; and as the plaintiff bas ad- 
mitted in open court that if the stâtute of limitations is well pleaded 
he is barred from recoverin^ the north half of the larger parcel, your 
inquiry upon this point will be eonfined to the south half of such 
parcel and the smaller one; to which refusai and instruction the 
plaintiff excepted. 

The jury, in addition to the gênerai verdict for the défendant, 
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found, în response to questions submitted to them by the court, (1) 
that the défendant, at the commencement of this action, April 21, 
1882, had been in the occupation and possession of the promises in 
controversy adrersely to W. F. Hall, nnder whom the plaintifif claims, 
for more than 10 years, claiming the same as against said Hall as 
his own exclusive property; and (2) that said Hall was aware of the 
defendant's occupation and possession, whatever it was, and never 
did make or assert any claim to any interest or estate in the prem- 
ises after he left them in 1868. 

There was also évidence in the case tending to prove that the two 
parcels of land were contiguous, and that they had been inclosed for 
more than 20 years, and that during the greater portion of that time 
they had been occupied as one farm ; and thàt they were inclosed 
anew by the défendant some eigbt or nine years before the commence- 
ment of this action. 

The motion for a new trial is made on two grounds: First, the 
verdict is contrary to law and évidence ; second, errors of law included 
in the foregoing exceptions, as foUows : (1) The admission of évi- 
dence to prove adverse possession by the défendant, when the statute 
of limitations was not pleaded; (2) the refusai to admit the assess- 
ment rolls to rebut the évidence that the défendant had paid the taxes 
on the premises ; (3) the admission of the paroi évidence as to the plain- 
tiff's purehase of Hall's interest in the premises in 1868; and (4) the 
refusai of the court to charge the jury, as requested by the plaintiff, 
upon the subject of inclosure, and the error in the charge actually 
given. 

Sidneij Dell, for plaintiff. 

William Strong and H. II. Hurley, for défendant. 

Before Field and Deadt, JJ. 

PiELD, Justice. A new trial must be denied. The testîmony of 
Hall as to liis possession of the demanded premises in 1868, after 
the death of his wife, his delivery of that possession to the défend- 
ant, with his intended relinquishment of ail interest in them, was 
admissible to show when the défendant took possession, and also its 
open and exclusive character. If to it we add the testimony of the de- 
fendant himself, given in his own behalf , the adverse character of his 
possession is well shown, and the finding ef the jury is fully justified. 
More than 10 years had elapsed between the abandonment of Hall 
and the entry of the plaintiff thereon, and the commencement of the 
action, and thus a bar to the plaintiff's recovery was created, even 
supposing he had a spécifie conveyance of Hall's original interest in 
the premises as tenant by the curtesy. The deed of Hall to Dell 
is not set forth in the exceptions, though it is stated therein to be 
of his "life-interest," with a spécial warranty "against himself and 
those claiming under him." Hall testified that he never made any 
claim to the property or any interest therein after he gave possession 
to the défendant, and in fact did not think he had any, and so told 
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Dell at the time the latter obtained his deed. It is therefore proba- 
ble that the deed, in effect, onlj amounted to a quitclaim, — a relin- 
quishment, merely, of possible rights, instead of a spécifie conveyance 
of a certain interest, — a probability which is mueh enhanced by the 
very small considération given for it. But, treating it as a convey- 
ance of whatever interest Hall then had in the promises, it was toc 
late to afïect the rights acquired by the défendant by means of his 
10 years' exclusive and uninterrupted possession. 

It is true, the statute of limitations is not pleaded directly, or in a 
manner that can be called good pleading. But it is averred in the 
answer, that neither the plaintiff nor his grantor was seized or pos- 
sessed of the premises for the statutory period of 10 years prior to 
the commencement of the action; and also that the défendant was 
in the exclusive possession of the premises during that period. And 
it is évident that the défendant relied upon this possession, which 
was undisturbed, as a défense. A cause of action could not accrue 
against him in favor of the plaintiff for the recovery of the premises 
during &«ch possession. 

Neither has the plaintiff been in any respect prejudiced in the 
présentation of his cause by the inartificial manner in which the de- 
fendant has stated his défense of the statute. And, if it were nec- 
essary, the défendant would be now allowed to amend his answer in 
this respect. Errors and defects in the form and even the substance 
of a pleading may, "in the furtherance of justice," be amended affcer 
verdict, "when the amendment does not substantially change the 
cause of action or défense by conforming the pleading to the facts 
proved." Code Civil Proc. § 99. If the plaintiff was not satisfied 
to go to trial on this défense, either oii account of ita form or sub- 
stance, he should hâve objected to it at the proper time, by motion 
or demurret. 

There was no error in the instructions of the court to the jury. 
Neither résidence upon land nor its inclosure by artificial means is 
absolutely necessary to create an adverse possession, even where the 
premises are not claimed under color of title. Either of thèse cir- 
eumstanees is strong évidence to establish such possession; but it 
may be shown in other ways. A subjection of the land by the claim- 
ant to Buch uses as it is osdinarily susceptible of, to the exclusion of 
others, is an' adverse possession; and that subjection may appear by 
its cultivation or occupation for the ordinary purposes of husbandry 
or pasturage. The extent of the land to which an adverse possession 
is claimed inust, of course, be clearly indicated, so that others may 
see and respect it; but it need not be shown by an artificial inclos- 
ure. It is to an inclosure of that kind that the instruction asked 
and the one given in the charge of the court evidently had référ- 
ence. The former speaks of an adverse possession of land within 
limitB which the défendant actually incloses. "In a settled farming 
country," says the judge, "where there are known boundariea to 
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claims and possessions, it is suflSoient if the oecapant exercise own- 
ership over the land." Other objecta than an artificial structure in 
the nature of fences may mark the limita of the possession daimed; 
sueh as ravines, water-courses. and the like. And furrows in the 
field, mounds at short distances apart, and many other déviées, not 
constituting strictly an inclosure, may equally answer the purpose. 
The subjeetion of the land to the uses of the olaimant, to the exclu- 
sion of others, and the identification with reasonable certainty, a"c- 
cording to the circumstances of the case, in some visible or apprécia- 
ble way, of its extent, are the material facts necessary to establish 
the adverse character of the possession. In many décisions an in- 
closure is spoken of as essential, because the limits of the land in ques- 
tion could only be marked conveniently in that way. But the essen- 
tial fact is the indication, given by the inclosure, of the limit to which 
the possession claimed extends. None of the authorities deny the 
equal efficacy with an artificial inclosure of other defined bounda- 
ries or means of indicating the limits of a tract to which the posses- 
sion of an occupant extends. In the présent case there waa évidence 
tending to show that the premises in controversy claimed by the de- 
fendant had beeninclosed with a fence more than twenty years, though 
the inclosure had been renewed eight or nine years previous to the 
commencement of the action. 

The objection that the transfer of Hall'a interest to the défendant 
was attempted to be shown by paroi, was not well taken. The évi- 
dence was not offered or received to show such transfer,— -which could 
only be done by deed,— but to prove that Hall abandoned the posses- 
sion and surrendered it absolutely to the défendant, who thereupon 
entered upon the land and held it adversely. 

The refusai to admit the asseasment rolls in évidence is so obvir 
ously correct as to require no considération. 

Motion for a new trial denied. 



Maok and another w. Slotbman and ànother. 

{Circuit Court, E. D. Wisconsin. May 27, 1884.) , , 

1. Conte ACT — GnABANTY — Heating Appabatds — Altbbation of Propo^î» 

Building. ' , - j/ ■,: ,: / ; 

Under a contract by which the manufacturera of a steam-heaterand veptU 
lator introduced such an apparatus into à building in. coufse of érection and 
guarantiod its efiBcient working, they should not be hèld llable Under theii' 
guaranty if the design of the building, as submitted to then), was ^fter^ard? 
altered, without their consent, so as to materially change the proposed location 
of Windows, flre-places, chimneys, etc., or so as to substantially change the 
construction of the apparatus itself, therebv reducins the heating powBr ûf the 
apparatua. ' , ii 

2. Samb— Neolect of Plaintiff. 

AÏter the introduction into a building of a steam-heating and véiitilatlrig 
apparatus the manufacturera of the latter should not .be bt-ld Uable,undei a 
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guaranty of it$ efficient vrot^ing, if the proprietor of the building or his serv- 
ants neglect to flre the furnace to a sufficient intensitj, or omit other acts nec- 
essary in that connection. 

3. Samb— Faot fok THE Jury. 

, In an action based upon the guaranty of the manufacturers of a steam-heat- 
. itig apparatus for ils efficient worliing, the jury is to décide upon how far a 
change in the construction of the building aneoted the eflSciency of the appa- 
ratus, and also whether a lack of such efflciency was caused by the neglect of 
the pjaintifE or his servants to flre the boilers Bufflciently, or otherwise properly 
manage the apparatus. 

4. SÀMB— Measuee of Damages. 

The measùre of the plaintilï's damages, if the défendants hâve broken their 
contract to heat his building with their apparatus, is the difl'eience between 
the value of the apparatus in its alleged defeotive condition and what its value 
would bave been if it had met the requirements of the contract. 
6. Bame— Efficienct — Plaistiff's Fraud. 

If the fact be that the apparatus piaced in plaintifE's building by défendants in 
ail substantial respects fulâlled the requirements of the contract, and ihe ar- 
chitect or superintendent f i audulently or in bad faith withheld from défend- 
ants a certitlcate to that effect provided for by the contract, or if the certilicate 
■was witliheld on account of gross mistake on tlie part of the superintendent, 
or failure on his part to exercise an honest judgment upon the question of the 
sufflciency of the apparatus, then the défendants would be entitled to recovei 
the balance of the contract price, although the certificate is not produced. 
6. 8ahe — How Plaihtiff Affected bï Recovbrï dp Codntbr-Claim. 

When, pending the trial of a cause, the plaintifE, by whom atone the suit 
was cornmenced, amends his pieadings so as to admit a co-plaintifE, so that a 
recovery of damages is sought in favor of them both, in the event of a verdict 
against them the recovery upon ihe défendants' counter-claim will go against 
both the plaintiffs. 

At Law. 

Finches, Lynàe é Miller and James O. Jenkîns, for plaintiffs. 

Cotzhausen, Sylvester, Scheiber dt Jones, for défendants. 
: Dter, J., (char ging jury.) It appears from the pieadings and évi- 
dence in this cause that in 1882, in accordance with certain plans 
and spécifications prepared by E. Townsend Mix & Co., as architects 
and ^uperintendents of the work, the plaintiff Mack constructed for 
business purposes a certain five-story brick building, situated on the 
south-west corner of East Water and Wisconsin streets, in this city. 
In July, 1882, the architects prepared spécifications for a steam heat- 
ing and ventilating apparatus to be provided for the building, and 
invited proposais for supplying the building with such apparatus. 
In response thereto, the défendants made proposais by which they 
proposed to put into the building two of the Walker & Pratt Manu- 
façturing Company's No. 3 safety sectional boilers, one to contain 28 
sections and the other 20 sections, both to be complète with ail trim- 
mings, castings, fire tools, etc., and to be properly and substantially 
set; in masonry, and to be connected with the proper sized pipes and 
fittings to radiators and stacks of indirect radiation, as specified in 
the proposais with référence to the différent storiès in the building. 
They declared that it was the intention of their proposais and spéci- 
fications to include ail necessary carpenter and tin work, (not already 
cqntracted for ;) also galvanized iron at base of radiators, to prevent 
tUe cold air flowing across the floor as it is admitted at the Windows; 
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also ail necessary mason-work, the mechanical device for regnlating 
cold-air inlet, the registers required for indirect stacks, and whatever 
ehould be necessary to eonstitute a first-class steam-heating appa- 
ratus. The défendants alSo, by thèse proposais, guarantied to heat 
the building to a température of 70 degrees Fahrenheit, in any winter 
•weather, with a consumption of not more thàn 175 tons of coal, if the 
boilers were properly fired, and proposed to put in the apparatus, 
under the supervision and subject to the approval of the architeots 
and superintendents, in the best ani most workmanlike manner; the 
entire work to be done and the apparatus furnished for $8,400. It 
appears that thèse proposais were accepted, and on the twenty-eighth 
day of July, 1882, the parties entered into a contract by which the 
défendants agreed to build, finish, and complète in a carefuly skillful, 
and workmanlike manner, to the fuU and complète satisfaction of 
Mix & Co., architects and superintendents, and by and at the times 
mentioned in the spécifications, a complète low-pressure steam-heat- 
ing and ventilating apparatus, to be furnished and set up in full 
working order, perfect in ail its parts, in said building, so as to fuUy 
carry out the design of the work as set forth in the spécifications, and 
the plans and drawings therein referred to. The specificaitions and 
the plans of the building were made part of the contract. In consid- 
ération that the défendants should furnish ail materials, and fuUy and 
faithfully exécute the work, so as to fuUy carry out the design thereof 
as set forth in the spécifications, and according to the true spirit, 
meaning, and intent of the same, and to the full and complète satis- 
faction of the architects and superintendents, the plaintiff Màck 
agreed to pay to the défendants therefor the sum of $8,400, in in- 
etallments, as follows: In the language of the contract, "as the work 
progresses to approval of superintendent, he will, from time to timè, 
certify payments to said party of the second part, on account of work 
and materials furnished under contract, not exceeding sixty per oen- 
tum upon said work and materials so furnished in building, untiL the 
job has been perfectly tested as to its performance, as to exécution, 
and also as to workmansfaip and economy of fuel, to 'full satisfaction 
of superintendent of work. And upon completion of job and f ulfill- 
ment of guaranties, payments will be made tb party of first part of 
balance due ; provided the said superintendent shall certify in writing 
said party of first part is entitled thereto. " I hâve not recapitulated 
ail the détails of the spécifications and proposais, nor ail the provis- 
ions of the contract, but only the substance of such iparts as seem 
most material to the issue. • 

It appears by undisputed évidence that after the making of the 
«ontract, and in the fall of 1882 and winter of 1882-8â, the défend- 
ants proceeded to put into the building two Walker & Pratt boilera, 
one containing 28 and the other 20 sections, and in connectio» there- 
with the steam-heating and; ventilating apparatus, Coiïceming which 
this oontroversy bas arisen. It is allegéd by the plaintifs that this 
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apparatus, inclnding the boilers, did not, in certain essential respects, 
meet the requirements of the contract, and this is a suit on the part 
of the plaintiiÏB to recover damages which they claim to hâve sus- 
tained on account of the alleged failure of the défendants to place in 
the building such a heating and ventilating apparatus as the con- 
tract provided for and réquired. The défendants, in reply, maintain 
that they fully performed the contract; that they furnished such an 
apparatus asihey obligated themselves to furuish, and that the plain- 
tiffs bave no valid claim against them for damages; and further, on 
their part, by way of counter-claim, seek to recover the unpaid bal- 
ance of the contract price for the apparatus, and also a balance alleged 
to be due them for extra work done and materials furnished. 
r The fi^rst question for your considération is, are the défendants liable 
in damages to the plaintiffs ? and that involves the question whether 
or not the défendants fulfilled the contract by furnishing and placing 
in the building such a steam-heating and ventilating apparatus as it 
was their duty under the contract to furnish and place in the building, 
and by doing the work incident thereto in a proper and v;orkmanlike 
manner. It is alleged by the plaintiffs that the contract was not ful- 
filled by the défendants in the foUowing particulars : That the appa- 
ratus as placed in the building was insufficient to beat it to a tempéra- 
ture of 70 degrees Fahrenheit in winter weather ; that it was insutïicient 
to thus beat the building in any winter weather with a consumption of 
not more than 175 tons of coal in a season of eight months; and that 
itwas not placed in the building in complète condition, and in askill- 
ful and workmanlike manner. 

The contract between the parties speaks for itself, and its purpose 
and meaning are apparent on its face. There is no difiSculty in un- 
derstanding it. When the défendants entered into the contract they 
must be presumed to bave known the situation and exposure of the 
building, and also ail such détails relatingto the form and character 
of its construction as were disclosed by the plans, for the plans were 
made part of the contract. It must be presumed that they had knowl- 
edge of overything pertaining to the interior arrangement and archi- 
tectural design of the structure, which was shown by the plans, and 
that with this knowledge they deliberately entered into" the contract. 
Having made the contract, it was incumbent upon them to fulfill its 
provisions with fidelity, and to perform its guaranties to the full extent 
which their terms and spirit required, and if, through any fault, neg- 
leot, or omission on their part they hâve failed to meet the require- 
ments of their undertaking, they are answerable to the plaintiffs in 
damages, for this was the obligation they asaumed, and this the respon- 
sibility they incurred. But if they bave performed their contract and 
hâve furnished tp the plaintiffs what they agreed to furnish, then they 
are not so liable. 

Eecurring to the contract, let us observe again the spécifie • duties 
which it imposed on the défendants. In the first place, they were to 
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build, finish, and complète, in a careful, skillful, and worJcmanlike 
manner, a complète low-pressure steam-heating and ventilating ap- 
paratus, to be furnished and set up in full working order, perfect in 
ail its parts, in the building, so as to fully carry eut the design of the 
work as set forth in the spécifications and the plans and drawings of 
the structure. The building was to be divided into numerous apart- 
ments, which were to be arranged and constructed for occupation, 
and it was evidently the iutent of the parties that this should be a 
complète, and, with proper management, a successfuUy working ap- 
paratus, so that on its completion it would properly beat the building. 
There were to be two sectional boilers of a certain manufacture, 
which were to be complète, with ail trimmings, castings, fire tools, 
etc. Thèse boilers were to be connected with pipes of the proper 
size, and fittings to radiators and stacks of indirect radiation, through- 
out the différent stories. AU mechanical devices for making the ap- 
paratus operative for the purposes of heating and ventilation were 
to be furnished and applied, together with whatever should be neces- 
sary to constitute a first-class heating apparatus. Thèse spécifica- 
tions and provisions of the contract are plain, and need no interpré- 
tation from the court, Then we come to the guaranty, which' is 
made a vital feature of this controversy. The défendants guarantied 
that this apparatus would beat the building to a température of 70 
degrees Fahrenheit, in any winter weather, with a consumptiou of 
not more than 175 tons of coal in each season of eight months, if the 
boilers were properly fired. This is a guaranty of the capacity of the 
apparatus; that is, that as it should be pt;t up and established in the 
building by the défendants, it would beat the building to the speci- 
fied degree of température in any winter weather; and this means 
the building as it was situated, and with its exposure, and according 
to its structural arrangement and design, as shown by the plans. It 
means, also, that if necessary it would beat the entire building to the 
specified degree of température, and that the consumption of coal 
should not exceed the specified amount per season. But the guar- 
anty also means that the apparatus would do this work if it was 
properly managed. Of course, the défendants are not to be under- 
stood as warranting that the apparatus would meet the requirements 
named, nnder négligent or incompétent management; and hère I in- 
struct you that if this apparatus failed to beat the building, or any 
part of it, to the required degree of température, because of careless 
or unskillful or incompétent management on the part of any employé 
of the plaintiffs to whom its care and charge were intrusted, and if 
it would hâve met the requirements of the guaranty under proper care 
and compétent management, the plaintiffs, and not the défendants, 
are answerable for such failure. The défendants, as I bave said, are 
to be held to a faithful performance of their contract, and if in fact 
they did perform, by putting into the building a complète apparatus, 
capable, under proper care and compétent management, of doing the 
v.2lF,no.2— 8 
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required work, thén they ought not to be held accountable for any 
failure of the apparatua, resulting from négligence or unskillfulness 
or incompetency in its management by the plaintiff's employés. In 
this connection I give you the eighth instruction asked by défend- 
ants, as followa : 

"In regard to the sufBciency of this steam-heating apparatus, the contract 
between the parties provides tliat tb« same must be adéquate to beat the 
tuilding to a température of 70 degrees Pahrenheit, in any winter weather, 
with a consumption of not more than 175 tons of coal, ' if the boilers are 
properly flred.* And if the jury flnd from the évidence that said boilers were 
not properly flred while the plaintiffs liad charge of the heating, then the 
failure of the apparatus to conform in thèse particulars cannot be assigned 
as a breach of the contract." 

I do not say or intimate wbat was the fact in relation to the firing 
of the boilers or the management of the apparatus; that is a question 
which it is your exclusive province to pass upon. As I hâve indi- 
cated, if this apparatus, as put into the building by the défendants, 
did not meet the requirements of the guaranty, the défendants cannot 
be relieved from their obligation by claiming that the building was so 
situated as to be peculiarly exposed to the winda of winter, or that it 
bas an unusual extension of glass surface, for they contracted with 
référence to that state of faots. And in regard to workmanship and 
materials used in the construction of the building, extemally and in- 
ternally, for the purpose of protection against cold, I instruct you that 
the défendants contracted with référence to such quality of workman- 
ship and materials as ordinarily enters into and as would ordinarily 
and naturally be expected to be placed in buildings of the class and 
character of this building. If first-class workmanship and materials 
are ordinarily, put into such buildings, then the défendants had the 
rigbt to expect that such workmanship and materials would be put 
into this building. The défendants did not contract against meohan- 
ical defeets or deficiencies in construction which ought not to hâve 
existed, if any such did, in fact, exist. Agood deal of testimony has 
been produced in relation to the construction of Windows in the build- 
ing. The défendants had the right to expect, when they made their 
guaranty, that the Windows and window-frames and casings would be 
80 constructed and adjusted as to afford such security against the 
external atmosphère as is ordinarily provided, and as it would be 
naturally expected the builders would provide in such a building. 
The défendants did not guaranty to proteot the inmates of the build- 
ing against exposure to cold arising from mechanical defeets in the 
Windows which ought not to bave existed in such a structure, if any 
such defeets did, in fact, exist. The meaning of their guaranty is that 
the apparatus would beat the building to a température of 70 degrees 
Fahrenheit, in any winter weather, with the Windows constructed and 
adjusted as it would be ordinarily expected they would be constructed 
and adjusted in such a building. In other words, as is stated in one 
of the instructions asked by the défendants : 
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"If the jury find f rom the évidence that, as now claimed by the défendants, 
sufflcient lieat was produced and generated to beat the building to the required 
température, but that the same could not at ail times be retained in some of 
tbe rooms on account of defects in the construction, not mantfest from tbe 
original plans and spécifications, and beyond the control of thèse défendants, 
then sucli occasional insufflaient heating thus caused cannot be properly Md 
to their charge. " 

Whether there were such defects in the construction of the build- 
ing as is claimed by the défendants, is a question of fact foryou alone 
to détermine; and whether, if there were defects, the alleged insuffi- 
cient heating of the rooms, or any of them, was attributable to such 
defects, is also a question for your sole considération. 

As to rooms containing grates or fire-plaees and ventilating shafts, 
if the proposed arrangement and construction of the rooms were 
shown on the plans, then the défendants must be held to hâve con- 
tracted with such arrangement and construction in view. In this 
connection, with slight change, I give you the eleventh instruction 
asked by the défendants : 

"If the jury flnd from the évidence that subséquent to the signing of the 
contract changes and altérations were made by order of the architeets, either 
in the building or heating apparatus, that interfered materially with the car- 
ryingout of the original contract in heating said bloclc, then such changes 
were at the risk of the owners; and for insufficiency of the apparatus in any 
particular, growing out of such altérations so made, the défendants would 
not be responsible." 

As to the chimney in the building, about which testimony bas been 
given, I hâve only to say to you that if tbe plans of the building 
showed what were to be the size, height, form, and oapacity of tbe 
chimney, and the construction and arrangement of its âues, and tbe 
défendants could ascertain tbe same by inspection of the plans and 
drawings, and if, subsequently, tbere was no agreement to change tbe 
size and capacity of tbe chimney or flues, then they must be held to 
bave made tbeir contract with référence to such plans. If tbe plans 
were ambiguous in that particular, or did not specify détails in tbe 
construction of tbe chimney, so as to enable the défendants to know 
what kind of chimney was to be constructed,,tben they had a right to 
suppose and expect that a sufficient and properly oonstructed chim- 
ney would be erected, with properly arrangea flues, so as to permit 
the escient opération of such a steam-beating apparatus as they pro- 
posed to put into tbe building. If, during the progress of tbe work, 
the défendants were advised of tbe proposed form and construction 
of tbe chimney, and requested certain changes to be made, and sucb 
changes were accordingly made, and they afterwards placed tbe ap- 
paratus in tbe building, then they cannot complain of such changes 
as tending to render the work of tbe apparatus inefficient. Furtber, 
in the language of one of tbe instructions asked> "if the jury find 
from the évidence that subséquent to the signing of the contract it 
was promieed and agreed to enlarge the size of the chimney beyond 
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what the original plans showed it to be, and that such promise and 
agreement were net faithfuUy carried ont, then, and in such case, 
occasional defects in tbo working of said steam-heating apparatus, 
caused by the failure to enlarge the size of the chimney, are not 
chargeable to the défendants in this case." 

Now, gentlemen, I think I hâve said to you ail that I am required 
to say in considering the plaintiffs' case concerning the rights, duties, 
and obligations of the parties under this contract. Counsel, in argu- 
ment, hâve stated to you with clearness the points of différence be- 
tween the parties and the respective claims they make. I shall not 
travel over the field of facts covered by the évidence. Upon the proofs 
80 fully laid befofe you, you must détermine whether the défendants 
failed to perform their contract as contended by the plaintiffs, or 
whether in fact they fulfilled its requirements, as they insist they did. 

[The court hère stated to the jury the respective claims of the par- 
ties upon this branch of the case.] 

In establishing their case, it is incumbent upon the plaintiffs to 
satisfy you by the évidence that the apparatus did not fulfill the re- 
quirements of the guararjty ; and in determining this question you 
hâve a right to consider, among other things, whether a fair and suffi- 
cient test of the heating capacity of the apparatus was or was not 
made before the plaintiffs called on the défendants to remedy the al- 
leged deticiencies therein. If, under proper management and proper 
firing of the boilers, the apparatus in question was inadéquate to heat 
this building, constructed according to the plans and spécifications, 
to a température of 70 degrees Fahrenheit, in any winter weather, 
with a consumption of 175 tons of coal in a season of eight months, 
and if such failure to so heat the building was not attributable to 
such defects or changes in the construction of the building, if any, 
as I hâve instructed you the défendants did not contract to provide 
against, and were not answerable for, then the plaintiffs are entitled 
to an allowance of damages in their favor. If, on the contrary, under 
compétent management and proper firing of the boilers, the appa- 
ratus was adéquate to heat the building constructed according to the 
plans and spécifications, and in such a workmanlike manner as I bave 
ëaid to you the défendants had a right to eipect it would be con- 
structed, to the specified degree of température with the specified con- 
sumption of coal per season, then the plaintiffs are not entitled to re- 
cover damages against the défendants. So, too, if the apparatus had 
the necessary heating capacity to do the required work, but failed to 
heat the building to the extent required by the contract, and such 
failure was solely occasioned by incompétent management of the ap- 
paratus or firing of the boilers by the plaintiff's employés, or by such 
defects or changes, if any, in the construction of the building as I 
hâve said the plaintiffs were alone responsible for, or by either of 
those alleged causes, or ail of them combined. then the plaintiffs are 
not entitled to recover. 
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If you find the plaintiffs entitled to recover, the next question is, 
what damages is it permissible to award them? Upon that subjeet 
I instruct you that the measure of the plaintiffs' damages, if the de- 
fendants hâve broken their contract, is the différence between the 
value of the apparatus in its alleged defective condition and what its 
value woald hâve been if it had met the requirements of the con- 
tract. This latter sum — that is, the value of the apparatus if it had 
been such as the contract called for — maybe more than the contract 
priée or it may be lesB, but it is obviously the proper standard by 
which to measure the plaintiffs' damages, because such an apparatus 
■was exactly what tl)e plaintiffs were entitled to, and then the con- 
tracter obtains, also, just what bis defective work is worth. White v. 
Brockway, 40 Mich. 209; 2 Suth. Dam. 482. So, gentlemen, if you 
corne to this question in the case, you will détermine from the évi- 
dence what was the value of this apparatus in its alleged defective 
condition; then, what would hâve been the value of the apparatus 
if it had fulfiUed the conditions of the contract ; and the différence 
between those values would be the plaintiffs' damages. Then, hav- 
ing thus ascertained the amount of such damages, you will allow to 
the détendants or give them crédit for the amount still unpaid them 
on account of the apparatus, such amount heing ascertained on the 
basis of the value of the apparatus. To illustrate, — and you will 
understand what I now say as wliolly illustration, and not as any in- 
timation of any opinion of the court upon the facts of the case, — 
suppose you find the contract broken; then suppose you find the 
vaine of such an apparatus as the contract called for to hâve been 
$15,000, and the value of the apparatus in its alleged defective con- 
dition to hâve been $8,400, — then the différence between thèse two 
sums, which is $6,600, would be the plaintiffs' damages. Then, de- 
ducting from the $6,600 what remains unpaid to the défendants, 
which is $5,900, tlie balance would be $700, and that would be the 
amount of the verdict in favor of the plaintiffs. Again, to illustrate, 
suppose you should find the value of such an apparatus as the con- 
tract called for to bave been $10,000, and the value of the apparatus 
actually put intothe building to hâve been $8,400, then the différ- 
ence between those two sums; which is $1,600, would be the^ plain- 
tiffs' damages. In such case you would apply this $1,600 on the 
$5,900 unpaid to the défendants, thereby reducing that sum to 
$4,300, and your verdict would then be for the défendants for $4,300. 
In otber words, having ascertained the différence between the value 
of the apparatus actually furnished, and the value of the apparatus 
if it had done the work stipulated for in the contract, you will then 
allow the défendants what is unpaid to them, ascertained on the 
basis of the value of the, apparatus they furnished, and then render 
a verdict either for the plaintiffs or défendants, as the final resuit of 
such an ascertainment may make necessary. 

If you find that the défendants did not porform their contract, 
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and therefore that the plaintiiïs are entitled to an allowance of dam- 
ages, — which is the branch of the case we hâve been thus far consid- 
ering, — then there will be notbing to consider in relation to the de- 
fendant's counter-claim for the balance of the contract priée. But 
suppose jour détermination should be that the défendants hâve duly 
performed the contract ; that there was no breach on their part, and 
therefore that the plaintifs are not entitled to damages, — the question 
then arises, what are the rights of the parties with- référence to the 
balance of the unpaid contract price — $5,900— which the défendants 
seek to recover on their counter-claim ? and this' is the next question 
for considération. 

OrdinarUy, upon its being determined that there has been no breach 
of a contract, it foUows as a conséquence that the parties to whom 
anything is due on the contract are entitled to recover the amount 
thus due. In the contract in question it was specially provided that 
upon completion of the work to the satisfaction of the superintendent, 
and fulfillment of guaranties, the défendants should reçoive payment 
of the balance due upon the contract, provided the said superintend- 
ent should certify in writiug that the défendants were entitled thereto. 
By this provision it was made a condition précèdent to the right of 
the defendaats to payment of the balance of the contract price on 
completion of the work, to obtain the certificate of the superintend- 
ent in writing that they were entitled to such unpaid balance. No 
such certificate has been obtained by the défendants from the super- 
intendent, and it is understood as a fact in the case that the super» 

intendent has refused to make the certificate. 

« » m » * « » m 

It foUows, therefore, that even though you should be of the opinion 
that the défendants hâve performed their contract by putting into 
this building such an apparatus as their guaranty required, still they 
are not entitled to recover the balance of the contract price unless 
the non-production of the certificate of the superintendent can be 
avoided or excused. This state of the case results from the fact that 
the parties chose to make a contract by which the architect or super- 
intendent was made the judge between the parties of the complete- 
ness and sufficiency of the work> and by which the right of the de- 
fendants to payment of the final balance of the contract price was 
made dépendent upon the exécution by the superintendent of a cer- 
tificate that they were entitled thereto. The court cannot change 
the contract which the parties made, or make a new contract for 
them. Bat, though the non-production of the superintendent's cer* 
tificate, if not in some légal manner excused, prevents a recovery by 
the défendants of the balance of the contract price, it ceases to be a 
bar to such recovery when such facts are shown as in the law excuse 
or avoid its non-production ; and I now proceed to state to you what 
it is necessary for the défendants to establish to bring about that 
resuit. 
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If the faet be that the apparatus which the défendants put into the 
plaintiflFs' building in ail substantial and material respects f ulfiUed 
the requirements of the contract, and the architect or superintendent 
fraudulently, or in bad faith, refused to give to the défendants the 
certificate provided for by the contract ; or if the certificate was with- 
held in conséquence of gross mistake of the stiperintendent, or failure 
on his part to exercise an honest judgment on the question of the 
sufBdency of the apparatus, — then the défendants would be entitled 
to recover the balance of the contract price, although the certificate 
is not produced. What was contemplated by the contract was that, 
after the apparatus was put in opération in the building, the super- 
intendent, with full knowledge of ail such facts as would enable bim 
to exercise his judgment in the matter, should in good faith, and 
upon his best judgment, décide for the parties wheWier the apparatus 
met the requirements of the guaranty, and whether, therefore, the de- 
fendants were entitled to the balance of the contract price remaining 
unpaid. If he so exercised his honest judgment, then his décision 
against the right of the défendants to a certificate cannot be ques- 
tioned hère on the ground merely that he committed an error of 
judgment. What the law exacts from an arbiter thus ehosen, is an 
understanding of the facts upon which he is to exercise his judgment, 
and good faith. For example, if an architect or superintendent to 
whom such a power had been delegated, in the face of a manifest 
performance of a contract, — a performance with which he ought in 
right and justice to be satisfied,- — were to perversely, wrongfuUy, and 
nnjustly refuse to give the required certificate, that would be évidence 
of bad faith; and in such case, it appearing that the refusai to give 
the certificate was not the resuit of the exercise of a candid and honest 
judgment, there would be no doubt of the right of the party to recovei: 
what might be due him on the contract, notwithstanding he had not 
received a certificate. Eeally the question in a case like this is, has 
the superintendent exercised the authority given him to détermine 
whether the party has performed his agreement and is entitled to 
payment, with an honest purpose to carry out the real intention of 
the parties as colleoted from their agreement?. And, as tending to 
establish bad faith, it is compétent to show that the person to whom 
the power was given to make the required certificate, perversely, 
wrongfully, and unjustly withheld the certificate ; that he was actu- 
ated by ill-will, préjudice, partiality, caprice, or motives inconsistent 
with an intent to exercise his honest judgment of the sufficiency of 
the work. But, as I hâve said, if the case is one where the superin- 
tendent honestly exercises his judgment upon the question, mère 
error in his conclusions will not avoid the non-production of the cer- 
tificate; nor is such error of judgment sufficient to show fraud or bad 
faith or mistake. The mistake that will avoid the production of the 
superintendent's certificate must be gross. It must be a mistake in 
some matter of fact by which he is led to a false resuit. ït must be 



120 fEDEBAL BEPOBTEB. 

more than a merely erroneous conclusion arrived at on considération 
of ail the facts. One test of sueh a mistake is that it is of such a 
kind, and so obvions, that when brought to the notice of the arbitratùr 
who is to décide the question, it would induce him to alter the re- 
suit to which he had corne in the particular specified. It must be a 
mistake as to a fact upon which the judgment of the superintendent or 
arbilrator has not passed as a part of his investigation, and of such 
a nature, and so proved, as to lead to a reasonable belief that he waa 
naisled and deceived by it, and that if he had known the truth he 
would bave corne to a différent resuit. Boston Water-power Co. v. 
Oray, 6 Metc. 131. In the language of one of the décisions cited on 
the argument, the mistake, to be available in such a case, must be one 
which shows clearly that the superintendent wàs misled^ deluded, or 
so far misapprehended the facts that he did not exercise his real 
judgment in the case, McAuley v. Carter, 22 111. 57. 

» » * » * • • » 

Considering àll the testimony bearing on the subject, with the sug- 
gestions in relation thereto which hâve been urged by counsel, you 
will détermine whether the non-production of the certificate is avoided 
or èscused. If it is, and if the contract was fuUy performed, then 
the défendants are entitled to reeover on their counter-claim for the 
unpaid balance of the contract prioe. If the production of the cer- 
tificate is not avoided or excused, then the défendants are not entitled 
to reeover on that counter-claim, notwithstanding you may think that 
the apparatuB satisfied the requirements of the gunranty, 

• *«»*«»• 

Pending the trial, the plaintiff Mack, by whom alone this suit was 
originally commenced, has amended his pleadings by making one 
Alexander Guiterman a oo-plaintiff, and so a recovery of damages is 
sought in favor of both plaintifs. This being so, if you find that the 
plaintiffs are not entitled to reeover, and that the défendants are, 
your verdict will go against both the plaintiffs. 



In re Mebi^l and others, Bankrupts. 

(District Oourt, N. D. New York. 1884.) 

Bankrijptct— Promisbokt Note— Indorsbk— Part Pavment— Note fob Bal- 
AKCB — Pbtition in Bankruptcy. 

The principle that the taking of a promissory note does not extlnguiah the 
original debt except by express agreement, has little application to a case 
•where the parties sought to be charged are not maliers but indorsers, and 
■when, prier to the date of the second note, (given for balance after part pay- 
ment of the flrst,) their légal atatua is completely changed by the flling of a pé- 
tition in bankruptcy. 
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Prior to the filing of the pétition the bankrupts were charged as 
indorsers on a note for $ 1, 500,- made by one Gaylord. After, the filing 
of the pétition, the claimanfc, who was the holder of the note, received 
a payment of |500 thereon and a new note similarly indorsed for 
the balance, $1,000. The register found that this transaction was a 
payment of the $1,500 note which was thereupon given up. The 
claimant first proved the $1,000 note but subsequently offered to 
surrender it to the assignée and filed a supplemental proof for the 
balance alleged to be due on the original $1,500 note. The register 
found that the $1,000 note was provable because made and delivered 
before the actual adjudication in bankruptoy. The question now 
cornes before the court upon exceptions filed by both parties to the 
report. 

Richard 0. Steele, for claimant. 

Charles F. Durston, for assignée. 

CoxE, J. The original and supplemental proof should be ex- 
punged. The former, for the reason that the note upon which it is 
founded was made and delivered after the filing of the pétition in 
b^nkruptcy; the latter, upon the authority of In re Montgomcry, 3 N. 
B. E. 436. 

The cases cited by the counsel for the claimant, holding that the 
taking of a promissory note, does not extinguish the original debt 
unless by express agreement, bave, I think, but little application to 
a case where the parties sought to be charged are not makers but 
indorsers, and where, prior to the date of the second note, their légal 
status is completely changed by the filing of a pétition in bankruptcy. 



In re Pevear and another, Bankrupts. 

(District Court, N. D. New York. 1884.) 

Bankruptcy — Praud — Allbgbd Kbtaiking op Mokbt and Efpects bt Bank- 

EUPT. 

In a proceeding against a bankrupt by his assignée for an alleged retaining 
of money and eû'ects, fraiid being charged and a sumraary reraedy demanded, 
the court should be clearly satisUed that the accusations of the pétition are 
Bustained by the proof. 

In September, 1880, the assignées of the above-named bankrupts 
presented to the court a pétition representing that the bankrupts 
had fraudulently concealed and withheld from them $10,500 in 
money, besides a large amount of merchandise. The petitioner's 
prayer is for an order directing the bankrupt to pay over said sum and 
return said merchandise. The court thereupon made an order re- 
ferring it to the register in charge to take proof of the allégations of 
the pétition and report the same to the court with his conclusions 
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thereon. On the fifteenth of May, 1884, the register made bis re- 
port, in which he found that nomoney belonging tothe assignées haa 
been witbbeld by tbe bankrupts or either of them. The case is now 
before the court on exceptions filed to tbe said report. 

Henry M, Field, for assignées. 

Daniel L. Benton, for bankrupts. 

CoxE, J, It cannot be said, uponthe évidence submitted, that the 
register bas reached an incorrect conclusion. In a proceeding of tbis 
nature, wbere f raud is charged and a summary remedy demanded, 
the court should be clearly satisfied that the accusations of tbe péti- 
tion are sustained by tbe proof. Tbe évidence is not of tbis convinc- 
ing character. It is contradictory, conjectural, and replète with in- 
accuracies. It cannot be said that f raud on the part of the bankrupts 
bas been so clearly established that the court would be justified in 
making the order asked for in tbe pétition. 

I do not think that the findings of tbe register should be disturbed. 

Exceptions overruled. 



Allen v. Deacon. 
[Cireuit Court, D. California. July 28, 1884.) 

Patent — Dnstamped Article — Innocent Infringer — Section 4900, Rev. 8t. 

In the case of a patented article which does not bear the required atamp or 

label, recovery shall not be had upon infringements occurring while the in- 

fringer is ignorant of the patent, under the conditions stated in section 4900, 

Rev. St., but shall be limited to infringments arising after notice. 

s 

In Equity. 

W. H. Sharp, tor complainant. 

John C. Hall, for défendant. 

Sawyee, J. The défendant had been employing the patented ar- 
ticle in steam-engine condensers manufactured by him for several 
years prior to 1875, in entire ignorance of the existence of the patent 
BÙed on. The patentée did not affix the word "patented" to the arti- 
cle manufactured by him, or to a label attacbed, or in any other way 
indicate that it was patented. Several engines in steamers came into 
the port of San Francisco, having tbe article manufactured and sold, 
by autbority of the patentée, in tbeir condensers, without any indica- 
tion that it was patented, and the défendant had often examined 
them. He was entirely ignorant that there was a patent upon it till 
tbe month of June, 1875. While building the condensers of tbe 
Constantine, at that time, after be had got the larger part of the pat- 
ented packing in, he was notified that there was a patent upon it. 
Tbis was the first information be had of the patent. He at once of 
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fered to pay the royalty for that aiready used in the condensera of the 
Constantine, and for enough to finish them; but the proprietor of 
the patent refused to accept suoh payment unless he would pay the 
royalty on ail he had used during the preoeding years while he was 
ignorant of the patent. He thereupon finished the condensers ai- 
ready well advanced towards completion, but he has in no other way 
infringed the patent since he had notice. This défense waa set up in 
the answer, and established by the évidence. It is therefore avail- 
able as a défense. Rubber Co. v. Ooodyear, 9 Wall. 801. The mas- 
ter only inade an allowance for the infringement by use of the pat- 
ented article in the condensers of the Constantine, in accordanoe 
with the provisions of section 4900, Kev. St., that "in any suit for 
infringement by the party failing so to mark, (as before provided in 
the section,) no damage shall be recovered by the plaintiff except on 
proof that the défendant was duly notified of the infringement, and 
continued after such notice to make, use, or vend the article pat- 
ented." The complainant excepts to the master's report on this 
ground, and insists that damages and profits should hâve been al- 
lowed for ail prior infringements. The complainant insists that, 
when the défendant continues to infringe after notice, he is not lim- 
ited in his recovery under the statute to the damages and profits ac- 
crued from the infringement subséquent to the notice, but claims that, 
if the défendant continues to infringe after notice, he is entitled to 
recover ail the profits and damages resulting from the infringement, 
from the beginning of the infringement. I am unable to take this 
view. No case has been brought to my notice in which this précise 
point has been decided. I think, however, the fair construction of 
the provision of the statute is that the recovery shall not be had upon 
infringements occurring while the infringer is ignorant of the patent 
under the conditions stated in the statute, but shall be limited to the 
infringements arising after notice. If mistaken in this, I do not 
think the infringement after notice in question is of such a willful 
nature as to incur the penalty of a recovery for ail prior infringe- 
ments without notice of the patent. Immediately upon receiving 
notice, before completing the machine aiready far advanced in con- 
struction, défendant offered to pay the fuU royalty established, for 
the whole machine, and plaintiff refused to accept it without pay- 
ment for ail prior infringements. It was his own fault that he did 
not receive compensation for the liability that accrued under the stat- 
ute after notice. 

I tbink complainant entitled to costs. Although there was a gên- 
erai offer to pay the royalty, which complainant refused to accept, 
there was no actual tender of any spécifie sum of money, and no 
tender kept good and brought into court, such as would bo required 
in an action at law to relieve a party from costs. Besides, the an- 
swer raised other issues which the complainant was required to con- 
test. 
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The exceptions to the master's report are overruled, and the report 
confirmed. 

Let a final decree be entered in favor of the complainant for tho 
amount found by the master, with costs. 



Sessions v. Eomadka and others. 
'Jireuit Court, E. D. Wisconsin. July 26, 1884. 

1. Patent Law — Improvemknts in Trunks— TAyLOR's Inventiok. 

JExainiuation of Taylor's patent for improvement in trunks — alleged to hâve 
been inf ringed— and compansuns made with patents of others in the same Une, 
and défendants adjiidged to be infringers. 

2. Samb — Sbpabatb Inventions Uncoknectbd cannot be Embraced undeb 

ONB Patent. 

A patent is not valid which is for sevcral distinct and separate inventions 
not connected in design or opération. The question whether the requisite con- 
nection exists araong sucli is often a perplexing one, however, and must be 
left largely within tlie discrétion of tho head of the patent office. 

3. Same — Disolaimer — Taylor Patent. 

It being extreraely doubtful whether the Taylor patent is not obnoxious to 
the objection that it is for several distinct inventions a disclaimer of ail claims 
in the patent, except that in contruversy, duly filed in the patent office, is re- 
quired as a condition to grantiug the relief prayed in the bill. 

4. Samk — Omission of Stamped Word " Patented." 

Wlien a patented article is so small that it is diiîicult to starap upon it the 
Word " patented, ' wilh the date of the patent, the requisite is answered by 
such a siamp or label being placed upon the pacltages in which the articles 
are shipped. 

In Equity. 

Mitchell é Hungerford, B. F. Thurston, and Joshua Stark, for com- 
plainant. 

Jenkins, Winkler é Smith and Geo. W. Hey, for défendants. 

Dyer, J. On the ninth day of July, 1872, Charles Asa Taylor ob- 
tained letters patent No. 123,925, for an improvement in trunks. ïhe 
spécification states that the invention — 

"Consists in a yielding relier of novel construction, to be applied entirely 
on the outside of the trunk; in spring catches to hold the trunk shut; in a 
brace of peculiar construction to be applied to the outside of the body, for the 
purpose of holding up the top or lid; and in a spring arm for supporting the 
tray wheii it is turned up." 

As descriptive of so much of the invention as relates to the spring 
catches, there is a further statement in the spécification as foUows : 

"Instead of providing the top of the trunk with the usual straps for fast- 
ening it down* I attach to its front two spring catches, I, and to the top two 
tangs or plates, J, which lock itito aud are held by the catches. Eaeh catch 
consists of a métal socket, e, provided with a hinged latch or hook,/", and 
with a flat spring, g, which bears against the low^er end of the latch and keeps 
its upper end pressed inward against the socket. The upper end of the latch 
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or hook is provided with a prong, i, which extends through into the socket, 
as shown in figure 4, the upper side of the prong being beveled ofif as shown. 
The tangs on the top or M are provided with beveled ends and with holes 
or openings as shown. When the top is pressed down the tangs slide down 
into the socket, and the prongs, i, of the latches loek through them, in the 
manneï shown in figure 4, so as to hold the top or lid down securely. In 
order to unioek latches, it is only necessary to turn back the upper ends of 
the hooks or latches so as to draw the prongs out of the tangs. After the 
latches are turned back a certain distance, the springs hold them in position, 
as shown in figure I, and in dotted Unes in figure 4, so that it is only neces- 
sary to attend to one of them at a time. " 

The patentee's claims are as follows : 

"(1) The yielding roUer for trunks, consisting of the socket having the flat 
spring mounted therein and provided with the roller in its end, when con- 
structed and arranged as described, so that it may be applied entirely to the 
outside of a trunk, as set forth. (2) The offset slotted plate, L, applied to 
the outside of the body, in combination with the locking brace, N, pivoted 
to the top, and arranged to fold down inside of the plate, as described. (3) 
The spring catches, I, constructed and applied to the front of the body, as 
described, in combination with the tongues or hasf:s, .1, on the top, when ar- 
ranged to operate as set forth. (4) The spring arm, P, secured to the end of 
the body, in combination with the plate or catch, Q, on the tray, when ar- 
ranged as described, for the purpose of holding the tray up." 

The défendants are charged with infringing the third claim of this 
patent, and the présent bill is filed by the complainant, as assignée 
of the patent, to restrain such infringement. Infringement is denied, 
and it is alleged, as a further défense, that the trunk latch described 
in the third claim was old and well known in public use before the 
patent to Taylor was issued ; that it was described in letters patent 
issuéd to the following-named persons at the dates following, viz. : to 
E. A. G. Roulstone, dated October SU, 1866, No. 59,272; to Edward 
Semple, dîited February 18, 1868, No. 74,723; to John C, Locke, 
dated March 21, 1871, No. 112.937 ; to C. N. Cutter, dated October 
20, 1868, No. 83,137; to Louis Hillebrand, dated March 16, 1869, 
No. 87,931; to E. L. Gaylord, dated January 29, 1861, No. 31,233; 
to Louis Eansom, dated October 13, 1868, No. 82,988; to A. M. Olds, 
dated June 25, 1867, No. 66,103; and to Chandler Seaver, Jr., dated 
April 4, 1865, No. 47,135, — ail of which letters patent are introduced 
as either anticipating the Taylor invention described in the third 
claim, or as showing the state of the art at the time of such inven- 
tion. 

If the complainant's patent is shown to be valid, then I think there 
can be little doubt that the défendants infringe the third claim. 
Evidently the term "spring catches," described in the spécification 
and claim, refers to ail of that part of the fastener which is secured 
to the body of the trunk. This part consists of three pièces, namely, 
a case provided with a metallic socket, a hinged latch hung in the 
socket, and a spring. The socket is formed by an opening in the top 
of the case. The latch is hung upon a horizontal axis in the case, 
and its upper end is provided with a part for a finger-piece which is 
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without the case, and with à beveled projection or hook, which, when 
the latch is closed, is within the case, and entera the space into which 
the tongue or hasp, J, referred to in the third claim, descends when 
the cover of the trunk is shut down. The latch and spring are so 
combined with each other that when the latch is in one position the 
spring will hold the hook of the latch in position for engagement 
with tlie tang, J, and, when the latch is thrown baokward a certain 
distance, the same spring will hold it ont of engagement. The other 
part of the fastener consists of a simple plate which is secured to the 
trunk cover, from which plate there projects downward a rigid tang, 
provided with an opening for the hook of the latch to enter. The 
lower end of this tang is beveled ofiE on its side edges, so that when 
it engages with the mouth of the socket it will cause the cover to corne 
down into proper position for engagement with the spring catch, and 
when down to act in connection with the socket as a dowel. This is 
substantially the description of the device given by the expert Shep- 
ard in bis testimony, and I think it accurate. 

In Cowell V. Sessions, 17 Fed. Rep. 452, Judge Shipman described 
the Taylor fastener as "a combination of dowel or keeper upon the 
trunk cover and socket upon thè trunk box, which socket is provided 
with a hinged non-elastic latch or catch, which is pressed upon by a 
spring and snaps into firm engagment with the keeper, the hinged 
latch being aeted'upon by the spring to hold it either open or shut." 
This fastener is not a lock, but is designed as a substitute for leather 
straps, and for use in addition to the ordinary lock, to prevent strain 
upon the lock and to hold the cover securely, even if the trunk is not 
locked. It performs the function of a dowel to keep the cover frçm 
racking. In use, two of the fasteners are applied to the front of the 
trunk, one near each end, upon opposite sides of the trunk lock. 

The défendants' trunk fastener, like the complainant's, consists of 
two parts, — one to be applied to the body of the trunk, and the other 
to the cover. That part which is fastened to the trunk body is com- 
posed of three pièces ; namely, a case with a metallic socket open at 
the top for the réception of a tang, a latch hung on a horizontal axis, 
and a spring. The face of the case is covered by the metaj of the 
case, the latch swings in the plane of the case, the latch-hook lies in 
the same plane with the latch and interlocks with a corresponding 
hook on the under side of the tang. A slot in the side of the case 
permits the latch to be moved to one side to allow the withdrawal of 
the tang. The tang is tapered to its point, and the spring is of wire 
secured to a pin in the case. Thus it appears that the défendants' 
device contains the same number of parts as those described in the 
Taylor patent. In both the combination is such as to operate sub- 
stantially in the same way. There are certain différences in design 
and form. In the Eomadka fastener the catch moves sidewise from 
one side of the case, instead of forward from the front of the case. It 
contains a bent wire spring instead of a flat one, and the adjustment 
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of the springs in the two devices is différent. The tang in the de- 
fendant fastener bas no opening for the latch-hook to enter, but, iÈ^ 
pering td a point, there is a hook formed on the under aide for en- 
gagement with the hook in that part of the case which is attached to 
the body of the trunk. I regard thèse variations from the construc- 
tion of the Taylor fastener as mère mechanical clianges or équiva- 
lents. The experts sworn on the part of the défendants testify that 
the two combinations are substantially the same. 

It is contended that the third claim in the Taylor patent is not for 
the combinàtion of a case, hinged latch, and double acting spring 
with a tang; but that, because of the language employed inthe claim, 
the invention must be restricted to the précise structure deseribed, 
and that there can be no infringement unless the construction speci- 
fied is foUowed. But it seems to me that the two devices are not 
substantially différent in the essential éléments of organization. The 
Taylor invention consists of a combinàtion. It is the combinàtion 
of a dowel organization with a spring-latch System, the latch being 
80 constructed that in use it may be thrown out of connection with 
the other parts of the device, and this combinàtion is shown in the 
défendants' fastener. The construction which counsel ask the court 
to place upon the third claim is extremely narrow. It is not, I think, 
justified by the state of the art when the patent was granted. It ia 
true that the claim contains the language, "constructed and applied 
to the front of the body, as deseribed;" and the logic of the défend- 
ants' contention is that there oan bfi no infringement unless the con- 
struction of the infringing device is exactly similar to that of J;he 
Taylor fastener. Such a construction of the claim would be too re- 
stricted, in view of the fact that the Taylor combinàtion was new, and 
that his invention is evidently meritorious. If it seems plain that 
the défendants bave embodied in tbeir device the essential éléments 
of organization contained in the Taylor fastener, — if they bave appro- 
priated the results of the inventor's thought, and made a fastener 
that exhibits in its construction the équivalents of the patented de- 
vice, — then I think the défendants ought to be held infringers. Corn- 
paring the two devices, it seems clear that the différences in con- 
struction are but mechanical déviations that serve only to make mani- 
fest the appropriation by the défendants of the substance of the Tay- 
lor invention. 

In the' opinion of the court nothing is shown which anticipâtes the 
Taylor fastener, nor is such a state of the art proven as establishes 
a want of novelty in the device when the patent was granted. In 
Cowell v. Sessions, supra, the Semple and Locke patents were before 
Judge Shipman, and I concur in what he says of them. I auote from 
his opinion : 

"The Taylor invention was a trunk fastener, not a lock; but a fastener to 
keep the lid in place in case of accidents, and to take part of the strain which 
would otherwise corne upon the lock. It is a combinàtion of dowel or keeper 
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upon the trunk cover and socket upon thetrunkbox, which soeket is pro- 
vided with a hinged non-elastic latch or catch, which la preased upon by a 
spring, and snaps into flrm engagement with the keeper, the hinged latch be- 
ing acted upon by the spring to hold it either open or ahut. The Semple in- 
vention was not a trunk fastener. It was an angle plate upon the trunk 
cover, provided with a dowel in coinbination with an angle plate upoii the 
trunk box, provided "with a loop into which the dowel entered. The whole ar- 
rangement was for the purpose of stiffening the frame, makingthe upper cor- 
ners durable, and preventing latéral motion of the cover. The Locke inven- 
tion was a strap made of some metai which yields readily, and resting loosely 
in its cap, so as to hâve a slight degree of latéral play, and dovetailed at its 
lower end, which engages with a peuuliarly constructed catch upon the body 
of the trunk. The lower end of the strap ridea over the dovetailed lugs of 
the catch till the cover is closed, when the inclines of the straps and the lugs 
coincide. While this device is a fastener, it bears no substantial resemblance 
to the rigid keeper of the Taylor invention, which slides into a socket and 
engages with a non-elastic hinged latch, actuated by a spring to hold it either 
open or shut, the latch snapping into flrm engagement with the keeper. " 

The Roulstone patent is for an improvement in traveling bags. It 
describes, among other things, a spring locking device for holding the 
two parts of the bag frame together, but this device is not provided 
■with any means for holding the latch out of engagement when de- 
sired, — it does not exhibit the dowel in oombination with the spring 
latch, — and I «lo not see how it could be applied to the front of a 
trunk body and lid; in its organization it is, as I understand it, whoUy 
unlike the Taylor fastener. 

The Cutter patent is for an improvement in looks for trunk s, pi- 
anos, etc. The device is not intended for use as a catch or fastener 
like the Taylor invention, but is a lock to be opened by a détachable 
key. It does not contain a rigid tang, but a pivoted tang, and is not, 
in its construction, adapted for use on the front of thé body of a trunk. 
At least, such is my reading of the patent and understanding of the 
device. 

The Olds patent is for an improvement in spring hinges, and the 
Seaver patent is for an improved clothes fastener. Neither of thèse 
inventions, in design, construction, or adaptation to use, exhibit any 
similarity to the Taylor fastener. 

The Gaylord patent is for a trunk lock. It is in two parts, — one to 
be fastened to the trunk cover, and the other to the trunk body. It 
has a rigid tang which is received into a socket, and as the tang is 
pressed into the socket it is self-locking. But it can only be tinlocked 
■with a key, and the socket is placed upon the front of the lock-plate. 
It has not a hinged latch for engagement with the tang, nor a latch 
provided with a finger-piece, nor one which, by the action of a spring, 
may be held in or out of engagement with the tang by changing its 
position. As before stated, the parts can only be disengaged by 
means of a key, and, while it shows some individual éléments that 
are présent in the Taylor and in the défendants' fasteners, as a oom- 
bination it is radically unlike them. It belongs to the lock class, of 
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which several spécimens are in évidence, and I do not regard them 
as anticipating the Taylor fastener, or as showing such a state of the 
art as deprives that device, in view of the use for which it is designed, 
and of its form of construction, of the merit of novelty. 

The Ransom patent is for an improvement in trunk clasps, which 
are intended as substitutes for straps and buckles. The clasp con- 
siste of two parts, — one attached to the body of the trunk, the other to 
the lid. Each of the parts has a central longitudinal slot in which 
a tongue flts, thèse slots so coinciding as to form a continuous slot to 
receive the tongue when the lid is closed. The tongue is pivoted, and 
a spring presses agaiust its lower end to keep it in position when shut 
down or when open, acting upon the principle of a spring in an ordi- 
nary poeket-knife. The tongue is provided with a thumb-catch to 
raise it for the purpose of opening the trunk. The principle upon 
which the tongue with its thumb-catch opérâtes is quite like the hinged 
latch or hook in the Taylor fastener, but otherwise the two devices 
are wholly unlike, and the superior utility of the Taylor device is ap- 
parent. The Kansom invention is a trunk fastener, but it does not 
exhibit the éléments of the Taylor combination. It does not hâve 
the rigid tang acting as a dowel, nor the socket with its catch to re- 
ceive the tang. The part attached to the lid of the trunk, when the 
trunk is shut, rests directly upon the part attached to the body of the 
trunk, and the parts are then united by the insertion of the tongue in 
the slot, which extends centrally through the parts when thus joined. 
The socket and dowel features are not présent in the device at ail. 

It was stated on the argument by oounsel for the complainant that 
both the Gaylord and Eansom devices were held by Judge Nixon 
unavailing to defeat the Taylor patent, in the case of Sessions v. Bal- 
lard, heard and deeided by him. I hâve been unable to verify the 
statement by any published report of that case, but I did not under- 
stand it to be controverted. by counsel for the défendants. 

The Hillebrand patent of 1869 is for an improvement in trunk 
looks. Upon a careful examination of the spécifications and draw- 
ings of this patent I quite agrée with the statements of the complain- 
ant's expert, that this device does not exhibit a combination of the 
dowel and spring-latch features of the Taylor fastener, nor the latch 
having a part accessible for opération from the exterior of the case, 
nor a lock which is adapted for use upon the front of a trunk body in 
connection with a rigid hasp or tang upon the trunk cover. If I cor- 
rectly understand the spécifications, they describe a lock adapted for 
use with a loose hasp, the staple of which enters an aperture in one 
of the broad sides of the case, with a projecting arm on one side of 
the lock-bolt which passes through the hasp. The lock is operated 
with a key. The claim of the patent is "a single spring so set that 
one of its ends bears solidly against a point of the boit so as to throw 
the boit backward and forward af ter being started by the key, sub- 
stantially as and for the purpose set forth." 
v.2lF,no.2 — 9 
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There is an exhibit in évidence in the case, marked "Exhibit Hil- 
lebrand," which is a sample of a metallio trunk fastener, and which 
bears the stamp "Pat'd Mar. 1869," the date of the ECillebrand pat- 
ent just referred to. It is somewhat similar in form to the Taylor 
f astener, and in construction to the défendants' device. It cannot be 
accepted as a model of the Hillebrand lock, so radically différent is it 
in construction f rom the lock described in the patent. And the proofs 
do not show that its construction or use antedates the Taylor patent. 
. Another patent, No. 120,067, dated October 17, 1871, and issued 
to Hillebrand and Wolf, was,by spécial leave of the court, introduced 
in évidence at the hearing. It is a patent for an improvement in 
trunk-lid guides, and the lock introduced in évidence before the ex- 
aminer, labeled Exhibit 6, seems tô conform in part to the construc- 
tion described in the spécifications of this patent. This lock is stamped 
"Pat'd Mar. '69 and Oct. '71;" so that it would seem to be a lock 
claimed to hâve been made under the two Hillebrand patents. The 
drawing and spécifications in the patent of 1871 describe a hingelesa 
hasp secured to the lid of the trunk and provided with a catch for en- 
gagement with the lock-bolt. A handle is formed in the body of the 
hasp by which the trunk-lid may be Conveniently raised. Within the 
walls of the casing of the lock, at the upper sida, are sockets for the 
entrance of lugs which are attached to the hasp, so that when the 
trunk is locked the lugs are inclosed within the look-casing. Thèse 
lugs are intended to relieve the catch of the hasp and the lock-bolt of 
side strain, and to distribute this strain over the lugs and sockets. 
The patentee's claim is a hingeless hasp provided with a handle and 
the sockets within the lock-casing in connection with the lugs of the 
hasp. Undoubtedly, the lock described in this patent and the lock 
marked Exhibit 6 contain members in combination which correspond 
in opération, if not, in construction, with certain parts in the Taylor 
and Eomadka fasteners, and probably they narrow the fieid of inven- 
tion in that class of devices. But they belong in the category of 
trunk looks operated by means of a key, and not of trunk fasteners 
as a substitute for straps. As a whole, they exhibit a différent com- 
bination fromthat of the Taylor fastener and the defendant'sfastener, 
and they do not, I think, take from the Taylor device the quality of orig- 
inality. Such a form of construction and such utility are shown in 
that device as, to the mind of the court, are highly suggestive of orig- 
inality and merit; and while Exhibit 6, and the lock described in 
the Hillebrand and Wolf patent of 1871, approach more nearly the 
application of mechanical parts developed in the Taylor device than 
does any other patent or device shown in the case, still, I am of the 
opinion that the Taylor patent ought not to be held invalid because of 
inventions that preeeded it which belong in the trunk-lock class. 

Other devices older than the Taylor fastener are hère shown, such 
as a rifle sight, door lock, window fastener, and purse catch, but they 
do not militate against the Taylor device, because they show only 
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that certain indîvidual parts in the Taylor combination were old, — 
a fact entirely consistent with originality in the combination. Batea 
V. Coe, 98 U. S. 48. This combination is not a mère aggregation 
of separate éléments. Each one of the parts contribates to the 
combined resuit. It is not like Nimmo's apparatus in Pickering v. 
McCîdloiigh, 104 U. S- 310, eited on the argument. Hère the resuit 
is due "to the joint and co-operating action of ail the éléments." It 
is not mère mechauical juxtaposition, as in that case, and as in the 
second claim of the patent in Tack Co. v. Manufg Go. 109 U. S. 117; 
S. G. 3 Sup. et. Eep. 105. 

It is f urther contended on behalf of the défendants that the Taylor 
patent is void because it is for several distinct and separate inven- 
tions not eonneeted in design or opération, as shown in the several 
claims of the patent. The proposition is not without force, and it 
seems to be rather a close question whether the several inventions 
of the patentée, although they are ail to be applied in use to a single 
article, namely, a trunk, could be properly included in one patent. 
Section 4884, Eev. St., provides that "every patent shall contain a 
short title or description of the invention or diseovery, correctly in- 
dicating its nature and design," etc., from whioh the implication is 
drawn that every patent shall embrace but one invention. 

As was said by the suprême court in Bennet v. Fowler, 8 Wall. 
445: 

"It is difflcult, perhaps impossible, to lay down any gênerai rule by which 
to détermine wlien a given invention or improvement sliall be embraced in 
one, two, or more patents. Some discrétion must necessarily be left on this 
subject to the head of the patent-oflaee. It is often a nice and perplexing 
question." 

Several distinct improvements in one machine may be united in 
one patent. Moody v. Fiske, 3 Masoh, 112; Wyeth v. Stone, 1 Story, 
274. So, too, where a patentée, having invented a new and useful 
combination consisting of several ingrédients, which, in combination,' 
compose an organized machine, also claims to bave invented new and 
useful combinations of fewer numbers of the ingrédients, the several 
combinations may be embraced in one patent. OUI v. Wells, 22 
Wall. 24. 

In Bâtes v. Coe, 98 U. S. 48, it is remarked that more than one 
invention may be secured in one patent; but I suppose this bas réf- 
érence to différent inventions in one machine or combination. 

In Maxheimer v. Meyer, 9 Fed. Ebp. 460, the patentee's claim in 
one of the patents was for a feed cup in connection with the vertical 
wires of a bird cage, and it was insisted that the patent disclosed two 
distinct inventions, each independent of the other, and that, there- 
fore, the patent was void. But the court held that the inventions 
were eonneeted together by being appropriate for use in the same cage 
for the common purpose of making a bird cage, and therefore they 
might be joined in one patent. 
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For several improvements of distinct machines, it bas been re- 
peatedlj held, there must be several patents. "A patent, under the 
gênerai patent act, cannot embrace varions distinct improvements 
and inventions ; but in sucb a case the party must take out separate 
patents." Barrett v. Hall, 1 Mason, é47. Hère the court was treat- 
. ing of a case where each of the patented machines might singly hâve 
a distinct and appropriate use and parts unconnected with any com- 
mon purpose, and therefore each was a différent invention. 

In Moody v. Fiske, supra, it was ruled that though several distinct 
improvements in one machine may be united in one patent, it does 
not follow that several improvements in two différent machines, hav- 
ing distinct and independent opérations, can be so ineluded. 

So, too, in Wyeth v. Stone, supra, it was said that a single patent 
cannot be taken for two distinct machines not conducing to the same 
common purpose or object, but designed for totally différent and in- 
dependent objects. See, also, Boot v. Bail, 4 McLean, 177. 

In Evans v. Eaton, 3 Wheat. 454-506, tlie suprême court inti- 
mated a doubt whether a patentée could claim in the same patent 
improvements on différent mechanisms so as to give a right to the 
exclusive use of the several mechanisms separately, as well as a right 
to the exclusive use of thèse mechanisms conjointly. 

In Hogg v. Emerson, 11 How. 587, it was held by a majority of the 
court that the inventions in question which related to an improve- 
ment in the steam-engine, and in the mode of propelling therewith 
either vessels on the water or carriages on the land, were ail a part 
of otie combination when used on the water, and therefore might be 
ineluded in one patent. The court say it is doubtful, on principle, 
whether a patent is invalid which is for two or more entirely sepa- 
rate and independent inventions, but that it is settled by authority 
that a patent for more than one invention is not void if they are con- 
nected in their design and opération, and this they held was the case 
before them. Four of the justices, includiug the chief justice, dis- 
sented, and in the dissenting opinion of Mr. Justice Cateon it is im- 
pliedly held that distinct and disconnected inventions cannot be in- 
eluded in one patent. 

Except some décisions of the commissioner of patents cited in tlie 
brief of counsel, the cases referred to are ail the adjudications bear- 
ing upon this question which bave been brought to the attention of 
the court. There may be other cases in which the question has 
arisen. In the light of judicial décision on the subject, it is doubtful 
whether the patentée Taylor could rightfully claim bis various inven- 
tions in one patent, although they were ail designed to be applied to 
a trunk, and related to an improvement in trunks. The patent is 
for each improvement or device specified in the respective claima. 
The spécification of one is separate and distinct from the other, and 
each is capable of a separate and independent use. Even if one ia 
in a certain sensé auxiliary to the other, it is not indispensable to 



SESSIONS V. BOMâSEâ. 133 

the use of the other. In fact, there is no connection, either in pur- 
pose, design, or opération, between the several inventions. Tbey are 
not like a combination of varions devices or improvements, ail of 
which make one operative mechanisin — one concrète organization. 
They are ail designed for use upon one article, namely, a trunk; but 
they do not ail tend to the accomplishment of a single resuit, further 
than that ail combine generally to improve the trunk. Each is a 
distinct invention or improvement by itself, and the opération of one 
has no relation to the opération of the others. Althougb ail may be 
placed upon the same trunk, each singly has a distinct and appro- 
priate use, and in such use tliey are unconnected. At best, it is a 
matter of serions doubt whether ail the claims of the patentée should 
hâve been joined in one patent. The case is one in which it seems 
to be within the province of the court to permit the patentée and his 
assigna, if they shall désire so to do, to file in the patent-office a dis- 
claimer so as only to claim the invention specifled in the third claim 
of the patent, and I shall dispose of the case by making the filing of 
such disclaimer a condition upon which the relief prayed in the bill 
will be granted. 

The remaining défense is that the complainant is not entitled to a 
decree for an accounting, beckuse certain of the patented articles, of 
which the trunk fasteners in évidence, marked Exhibits 13 and 15, 
are samples, were not marked "patented," as required by section 
4900, Eev. St. The fasteners not so marked are known as the small 
sizes. The statute provides that it shall be the duty of ail patentées 
to give notice to the public that the article is patented, by fixing 
thereon the word "patented, " together withthe day andyear the pat- 
ent was granted; "or when, from the character of the article, this 
cannot be done, by fixing to it, or to the package wherein one or more 
of them is inclosed, a label containing the like notice." As this dé- 
fense is not set up in the answer, it is doubtful if it can be made at 
the hearing. Rubber Go. v. Goodyear, 9 Wall. 788. However this 
may be, the complainant testifies that it is so difficult to stamp the 
patented article of the sizes in question as required by the statute, 
that the packages in which they are shipped are so stamped and la- 
beled, as are also the invoices, I think the omission to stamp the 
article itself is sufficiently explained, and that this défense ougbt 
not to be sustained. 

When the complainant shall hâve furnished sufficient proof to the 
court that a proper disclaimer has been filed in the patent-office, so 
that he shall claim only the invention specified in the third claim of 
the patent, a decree will be entered enjoining the infringement of 
that claim, and for an accounting of profits and damages, but with- 
out costs. 
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The Johanne Auguste. 

The Fontenaye. 

(District Court, 8. D. New York. July 23, 1884) 

ÇOLUSION — SAILING VbSSELS — NEQLiaBNCE OP LOOKOITT — OBSCDBATION OÏ 

LiGHTs — Change op Coubsb in Kebping Full and Bt. 

Where a collision occurred in a foggy or hazy night at sea, between the bark 
F. going east and sailing free, and tlie bark J. A. coming west, close-hauled, 
and sailing fuU and by, and their courses were nearly opposite, and they col- 
lided nearly end on, the F. having seen the other's red light when about one- 
third of a mile distant, and at once ported, and then saw bolh lights, and af ter- 
■wards the green light only, when the J. A. waa two or three lengths.off; and 
the J. A. saw no light at ail on thp F. until about the moment of collision, when 
the green light was seen : held, that the change in the appearance of the J. 
A. 's lights was caused by her own change of course in following the variations 
of the wind ; that tlie F.'a green light must hâve beea in view when one-third 
of a mile ofE, and failure to see it must be held proof of inattention and neglect 
of the lookout, his teatimony not being had; that if the IT. 's green light had 
been seen, as it ought to hâve been, the J. A. would hâve been bound to keep 
her course strictly, instead of foUowing round with the wind, and hence her 
change of course was a fault contributing to the collision. Held, also, that 
the red light of the F. ought to hâve been ,seen long before the collision, and 
being eagerly looked for and not visible, and being placed aft near the taflrail, 
where it was liable to be obscured by the sails, or by the swell of the ship for- 
ward, or other ohstructious, it must be deeraed to hâve been either obscured 
or improperly screened, and for tliis the F. was also held in fault, and the dam- 
ages Were divided. 

In Admiralty. 

William H. Field, for Munro and the Fontenaye. 

Jas. K. HUl, Wing é Shoudy, for Bisehoff and the J. Auguste. 

Bbown, j. The cross-libels in the above suits were filed to recover 
the damages respectively sustained by the owners of the barks Fon- 
tenaye and Johanne Auguste, through a collision which took plaeô 
between the barks in the Atlantic océan, ofï Nantucket sboals, at 
about 4 A. M. of September 6, 1881. The Fontenaye claims damages 
to the amount of $16,000; and the Johanne Auguste, to the amount 
of $10,000. Each allèges that the collision occurred by the fault 
of the other. The stem and bow of the Fontenaye were carried away 
in the direction from port to starboard. The Johanne Auguste was 
struck and damaged in the starboard bow only. Thèse facts are of 
importance in the conflict of évidence on other points. 

The Fontenaye was an iron bark, 180 feet long, 28 feet beam, and 
of 635 tons register. She left New York early in the morning of Sep- 
tember 5, 1881, loaded with a cargo of wheat, and bound for London. 
During the night foliowing the weather was overcast, dark, and hazy. 
The witnesses from the Fontenaye say there was some fog, but not 
enough to require the use of the horn. The other bark's witnesses 
say that it was dark, but with no fog. The sea was moderate; the 
wind light, and variable from S. W. to S. S. W. The Fontenaye was 
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tu a course S. E. by S. by the ship's compass; but the déviation on 
this iron ship, together with the variation, amounted to four points; 
and her true course is stated to hâve been E. by S. She was, there- 
fore, sailing free, with the wind twoor three points aft of abeam, and 
was making £,bout six knots per hour. Her coiored lights were abaft 
the mizzen rigp'ng, about six or eight feet only forward of the stem, 
and were sustained by braces about & foot above the poop rail, ani 
a foot outside of it. The account of the collision given by her wit- 
nesses is, in substance, that the lookout, Armstrong, first saw the 
red liçht of the Johanne Auguste about half a point off bis starboard 
bow, which he immediately reported to the second mate, wha was then 
in charge of the navigation; that the second mate was then standing 
on the starboard side of the poop, and at the same time saw the red 
light against the fore riggiug, or about half a point on bis starboard 
bow, estimated to be half a mile distant ; that he immediately ordered 
the helm to port, which order was obeyed, and the vessel commenced 
to luff to the southward ; that after giving the order to port he walked 
back, looked at the compass, looked again at the red light, and saw 
it bearing a little more forward than before, and nearly right ahead ; 
that he then walked over to the port side, looked at the compass 
again, and sàw the ship coming round to the southward of her course 
a point or more, then walked from the port quarter, and saw the 
green light only, a little on the port bow, only about two lengths dis- 
tant; and that the collision happened a few moments afterwards. 
The lookout testifîed that, shortly after reporting the red light, he 
saw the green and red lights nearly ahead, but a little off the port 
bow, less than a quarter of a mile distant; that afterwards he saw 
the green light only, about a point off his port bow, when she was 
very close; that he then thought there would be a collision, called 
the watch below, and ran aft. The captain came from below only 
at the moment of collision. Going immediately forward, he found 
the starboard bow of the Johanne Auguste entangled with his own 
head-gear on the starboard side, and the stern of the Johanne Auguste 
pointing directly ahead of him. His bowsprit and jib-boom were 
knocked away and tumed over npon the forecastle, and the whole of 
the head eompletely knocked off, and the forecastle deck smashed in 
about 15 feet abaft of the knight-heads, the head-stays carried away, 
and some of the back-stays, foretop-gallant mast, royal yard, and 
head-sails carried away, It was about half an hour before the ves- 
sels cleared. He afterwards bore for Boston for repairs. On the 
way he was boarded by a pilot, wbo testifies that he saw the colored 
lights of the Fontenaye seven miles off. 

The Johanne Auguste was a wooden-built bark, 200 feet long, 32 
feet beam, and of 918 tons register, bound from Bremen to Philadel- 
phia, loaded with a cargo of gênerai merchandise. Her witnesses tes- 
tify that the sea was smooth, the wind variable from 8. W. io S. W. by 
8., and the night very dark. Most of them say it was hazy, and ail 
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of them say tliere was no fog ; that the flrst oiïicer took charge of tlie 
navigation at 4 o'clook, a few minutes before the collision, when the 
captain went below; that the ship was upon her port tack, sailing olose- 
bauled, and by the wind, which was shifting, so that her course va- 
ried from about W. J N. to W. by N. ^ N., (magnetic,) and making 
about five knots an hour; that her colored lightswere forward, about 
three feet above the rail of the top-gallant forecastle. The testimony 
of the lookout was not obtained, but it is admitted that no efforts 
were spared to procure him; and the same admission was also made 
in regard to the absence of the man at the wheel of the Pontenaye. 
The first officer of the Johanne Auguste testiûes that his attention 
was lirst called to the Fontenaye by his lookout, who reported, "Ship 
right ahead," to which he answered, "Ail right;" that he was theu 
standing on the port side of the poop-deok, befcween the mizzen-mast 
and the skylight; that he walked a few feet forward, and heard the 
lookout sing out again, but did not hear distinctly what he said, and 
that he replied, "Ail right," went to the pilot-house, looked under the 
Bail, and could see nothing; that he then ran to the cabin, got a 
night-glass, and ran forward as fast as he could, and, when going up 
the steps to the forecastle, he asked the lookout, Andersen, if he 
could see any light, to which he said, "No;" that he then went to 
the capstan, where Anderson pointed out the vessel, which he could 
see, but that no light was visible; that with the use of the glass he 
could see nothing more; that the ship was then seen about three- 
quarters of a point off his starboard bow; that he supposed from see- 
ing no lights that he was folio wing the other vessel; that he watched 
her about half a minute, and, seeing that he was gaining upon her, 
ordered his helm hard a-port, and ordered one of his men to go aft 
and repeat the order ; that af ter standing a minute or a minute and 
a half by the capstan, he suddenly saw the green light almost ahead, 
about a quarter of a point off his starboard bow, when he immedi- 
ately gave the order hard a-starboard, that another man observed 
and spoke of the green light at the same time, and that the collision 
took place some 10 or 15 seconds afterwards, the jib-boom of the 
Pontenaye ranging from the starboarb bow; that no red light on the 
Pontenaye was seen; that they were entangled about 25 minutes, hav- 
ing met nearly end on; that the Johanne Auguste was struck upon her 
starboard bow, a few feet only from the stem; and that at the time 
of collision her sails were fuU, and that she was heading W. by N. 
The variation at the place of collision was three-fourths of a point 
west. The man at the wheel testified that the wind was S. W. by S., 
but variable ; that his orders were to sail by the wind, and that he 
kept the vessel heading about W. ^ N., by compass ; that the sails 
were fuU, sometimes a little shaky ; that he heard the bail from the 
lookout, and saw the mate run forward, as he testified ; that he waa 
soon after ordered to port the helm; that he put the helm hard a-port, 
looked at the compass, and saw that he was then heading W. by N.; 
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that right away he had the order, "hard a-starboard, " wliich lie 
obeyed ; and that as soon as tliis last order could be obeyed the col- 
lision came, — a very hard blow; that he again looked at the compass, 
and that the vesseï was then heading W. by N., with the sails full; 
that he thought it was from a minute and a half to two minutes be- 
tween the orders hard a-port and hard a-starboard; that the vessel 
Lad not altered her course under the starboard helm, as the collision 
took place immediately; and that just after the Fontenaye struck she 
lay with her bows on his starboard, and the stem on his port side. 
Thèse statements of the wheelsman as to compass courses cannot be 
accepted as strictly accurate, since they allow nothing for the varia- 
tions of the wind, whieh he was ordered to foUow, and nothing for 
any change, even under his port helm, whieh must hâve canted his 
vessel at least somewhat to the northward ; and he makes his course 
W. by N. at the moment of collision as well as when he ported, though 
the intervening starboard helm made no change. Such variations 
must be allowed from the courses whieh be states as the other proofs 
require. 

In other respects the two accounts, in their gênerai features, are 
not so irreconcilable as they at first appear. Eaeh, with the excep- 
tion above stated, is consistent with itself, and agrées so perfectly 
with the orders whieh would naturally be given, upon the facts as 
testified to, and whieh unquestionably were given at the time for the 
navigation of each vessel, that both must be accepted as correct, so 
far as it is possible to harmonize them, in the absence of anything 
to throw discrédit upon either. With some modifications of the mère 
estimâtes of tbe times and distances stated, and some additional 
slight changes, the two accounts will be found to harmonize, and to 
confirm eaeh other in ail their essential features. At the same time 
they disclose faults in each vessel. 

Counsel for the Johanne Auguste contends that her green light, 
and not her red ligbt, was first seen by those on the Fontenaye, and 
that the two witnesses who testify to seeing the red light either mis- 
state the fact or mistook the light. But it is ineredible that the mate 
of the Fontenaye, if he really saw the green light, should hâve at 
once ordered his helm hard a-port, as he certainly did, so as to make 
directly for an obvious collision. Seeing the red light, as he and the 
lookout testify they did, porting was the natural and obvious course. 
Neither can any mistake of the green light for the red be considered 
as having the slightest probability in this case; for the sucessive 
changes whieh were seen — first the red light, then both lights, and 
then the green light alone — forbid any such hypothesis. Thèse 
changes of the Johanne Auguste's lights in the order stated, I regard, 
therefore, as fixed facts. They could not hâve been produced by the 
Pontenaye's change of course, for she was veering to the southward, 
under her hard a-port wheel; and any change thereby produced in 
the appearance of the other's lights, if any, would bave been a change 
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in the opposite order of Buccession. The change oî lights was there- 
fore produced by the Johanne Auguste's change of course to the south- 
■ward. There is nothing in the testimony of her witnesses which 
renders such a change improbable. They ail agrée that she was 
sailing close-hauled bij the wind, and that the wind was variable. 
The captain states her course to hâve been from W. J N. to W. by 
N. 1^ N., (magnetic,) or, allowing three-fourths of a point for varia- 
tion, from W. i S. to W. | N., following the variations of the wind. 
A change of one point by the Johanne Auguste, in following the wind 
to the southward under a starboard wheel, from the time her red 
light was first seen, will fuUy account for the successive changes in 
her lights, as seen on the Fontenaye; and I hâve no doubt that 
change was made, and that it caused the change of lights as testified 
to. The wheelsman of the Johanne Auguste dénies any change of 
course from the time he took the helm up to the hard a-port wheel; 
but he agrées with ail, the other witnesses that he was sailing by the 
wind, and that the wind was variable. His testimony cannot be un- 
derstood to mean that he did not make such changes as would keep 
her full and by. In that connection that would not be called a change 
of course. His course was full and by. But if he means that no 
change at ail, even to keep her full, was made during that time, then 
I cannot crédit his statement; both because it is improbable in itself, 
and because it is overborne by the certainty that the Johanne Au- 
guste did change her heading enough to exhibit the changes in her 
lights, as before stated. A change of about one point was probably 
made between the time when the red light was seen and when the Fon- 
tenaye was seen looming up so near them, when the order was given 
to port the helm. At that time the wheelsman says he looked at the 
compass, and it was W. by N., i. e., W. ;!• N., trne. This was prob- 
ably about the time when her green light was seen by the Fontenaye, 
when only two or three lengths distant. Both the statetuent of the 
libel and of the answer of the Johanne Auguste, and the testimony 
of the mate, show that the Fontenaye was then very near; she "ap- 
peared high up in the water," and the few things done hurriedly by 
the captain, after the order to hard a-port, show that the time before 
the collision was undoubtedly less than a minute. The blaek mass 
of the Fontenaye, moreover, could not hâve become visible till some 
considérable time after the red light of the Johanne Auguste was 
seen, and it was during this interval that the change of course, in 
hauling, perhaps a point, to southward, was probably made. If this 
was a change of one point to W. J N., that would make her previous 
heading, when the red light was seen, "W. by N. \ N., or only half a 
point further north than the oaptain's statement of the variation. 
Whether this change of course was or was not a fault, dépends upon 
whether the Johanne Auguste had notice of the Fontenaye's approach. 
If she had seen, or ought to hâve seen, the Fontenaye's lights, or 
•sither of them, then, being close-hauled, she was bound by the rules 
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to keep her course, and not to change, even to keep close to the wind. 
The testimony on both sides, however, leaves no possible doubt that 
the Johanne Auguste, when her red light was first seen, was to wind- 
ward of the Fontenaye's course at that time, whatever that exact 
course was. It is on this point that I must find the facts essentially 
différent from what the counsel of the Johanne Auguste claims. Not 
ouly do the Fontenaye's witnesses say that the red light was seen a 
little on their starboard bow, bat the place of collision was only 
reached by the Fontenaye under a hard a-port wheel, whioh changed 
her course nearly two points, and hence carried her a distance squarely 
to windward, equal to about one-fif th of the curve traversed ; and the 
witnesses on the Johanne Auguste also testify that the Fontenaye, 
when first seen, was about a point on their starboard bow, i. e., to 
leeward; and, finally, the direction of the coUiding blow shows the 
same thing. It is manifest, therefore, that the Fontenaye's green 
light was exposed to the view of the Johanne Auguste at the time the 
latter's red light was seen, and so remained until shut in by her 
change of course under her hard a-port wheel, in her endeavor to get 
out of the way. The green light was burning; it was a brilliant 
light; there were no sails on the starboard side to obscure it; and 
that it was not obscured, nor so placed as not to show on her star- 
board side, is proved by the fact that it was seen afterwards, just be- 
fore the collision, and apparently a little sooner than it ought to hâve 
been seen, if it was in its exactiy proper position, There seems to 
me but one possible explanation of the failure of the lookout of the 
Johanne Auguste to see this green light ; and that is, inattention and 
neglect of his duty during the few moments when this light was cer- 
tainly in view. The reasons for not producing the lookout as a wit- 
ness, though satisfactory, do not make up for the want of his testi- 
mony to exculpate him, if possible, from what must appear to bave 
been clear neglect in not observing the Fontenaye's green light. The 
Star of Scotia, 2 Fbd. Eep, 578. Had it been seen and reported as 
it ought to hâve been, the Johanne Auguste would bave been bound to 
keep on her course as it then was, and she would doubtless bave done 
so, instead of foUowing around to the southward with the wind; and 
the collision would hâve been thereby avoided. Her counsel charges 
inattention on the part of the lookout of the Fontenaye in not seeing 
the lights sooner. But if the weather was not so thick as to prevent 
the red light's being seen any sooner than it was seen by the lookout 
of the Fontenaye, then, since the Johanne Auguste must bave been 
to windward of the Fontenaye's course for at least some little time 
previous, the remissness of the lookout of the Johanne Auguste would, 
in that case, be only the more flagrant, in not seeing the green light 
of the Fontenaye, which would hâve been ail the longer exposed to 
view. The Johanne Auguste must be judged according to what she 
ought to hâve seen. Her change of course, after the Fontenaye's 
green light ought to hâve been observed, must therefore be adjudged 
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a fault contributing to the collisjon, for wbich slie must be held liai le. 

2. There is no less doubt thaï the red light of the Fontenaye ought 
to bave been seen very shortly after she ported. When the Johanne 
Auguste's red light was seen, the two vessels were very nearly ahead 
of each other; the Johanne Auguste being a little to windward of the 
other's course — a hundred feet, perhaps — and being then headed so as 
to cross that course a little ahead of the Fontenaye, and so as to 
make au angle of perhaps a third of a point with the line of her 
course, just sufficient to expose the Johanne Auguste's red light only 
at that time. Upon porting, the Fontenaye's red light should very 
soon hâve corne into view, and so remained till the collision, It was 
not seen at ail. After the collision it was inquired for, and in reply 
the men on the Fontenaye pointed it out, still burning. Though oniy 
the mate testifies that it could not be seen before the collision, I 
canuot doubt the correctness of bis narrative in this particular. The 
lights were eagerly looked for; none were seen. He ran forward; still 
none could be seen, and the red light was not seen till some of her 
iiien came aboard of the Fontenaye. There was no such inattention 
or négligence on the Johanne Auguste, when the red light ought to 
hâve been seen, as can serve to explain the failure to see the red 
light. The only alternative is that it was either obscured or improp- 
erly screened; it is immaterial whioh. The Tirzah, 4 Prob. Div. 
33. The sails were upon the port side, and might hâve obscured it. 
The position of the lights so near the taffrail, with the swell of the 
ship's side in front, exposed them to peculiar danger of being obscured. 
If the screen were adjusted parallel with the poop rail, that alèo 
would hâve thrown the line of obscuration somewhat to port instead 
of directly ahead ; sufficient, probably,to hâve prevented the red light's 
being seen by a vessel so nearly ahead as the Johanne Auguste was 
during ail this time. It is impossible, and it is unnecessary, to déter- 
mine in what particular way, or from what cause, the red light of 
the Fontenaye was obscured. I am satisûed it was obscured. Had 
it been seen when it ought to hâve been seen, I cannot doubt that 
the Johanne Auguste, by portii^g earlier than she did, might bave es- 
caped the collision, and would hâve done so. The Fontenaye must 
be held responsible for any obscuration of her light, expecially when 
placed in the extrême after-part of the ship, where there is such 
increased danger of obstruction, (The Tirzah, supra;) and it results 
that both vessels must be held in fault and the damages divided. 

The above considérations satisfy my own mind as to the proper 
détermination of the case, without commenting on the différences in 
the testimony coneerning the condition of the weather; and the above 
resuit would not be changed whether the weather was foggy or not. 
The fact, however, that neither lookout saw any light sooner, is, I 
think, more rationally explained by supposing that the weather was 
somewhat foggy, as the witnesses of the Fontenaye testify, or very 
hazy, as most of those from the Johanne Auguste say; rather than 
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that both lookouts were inattentive and négligent for a considér- 
able period before the red light was seen. I am satisfied that the 
weather must hâve been such as greatly to obstruct seeing lights at a 
diatance, and that the vessels, when the red light was seen, were even 
less than half a mile apart. This, I think, is to be conclusively in- 
ferred from the fact that the Fontenaye, though going at the rate of 
about six knots, had time to luff only about two points under an im- 
médiate hard a-port helm. One-sixth of a mile would be a large 
allowance of sailing distance in which to accomplish so small a change 
of course; and as the Johanne Auguste was going at thô rate of five 
knots, she would make about 830 feet in the same time; giving less 
than one-third of a mile as the probable distance between them. It 
is noticeable that the witnesses of the Fontenaye are unwilling to 
swear positively to even as much change as two points. If the lights 
might hâve been seen at a much greater distance, then both lookouts 
were equalîy négligent; and if the lights could not be seen more than 
one-third of a mile off, then, under the ruies, both ought, I think, to 
hâve used their fog-horns ; and in either case the resuit would be the 
same, as I bave determined on other grounds. 

To explain a little f urther my view of the mode in which the collis- 
ion took place, I may add that in constructing a diagram to repre- 
sent the position and probable courses of the vessels I should make 
the Fontenaye, when the red light was seen, heading E. by 8., 
(true;) put the Johanne Auguste about one-third of a mile ahead of 
her, and about 100 feet to windward, and heading W. by N. J N., 
(true.) The point of collision would fall about 200 feet to the wind- 
ward, and about 1,100 feet ahead, of the Fontenaye's first position. 
At that point the Fontenaye would be heading S. E. by E., and the 
Johanne Auguste W, |- N.; the latter having, meantime, swung first 
to W. ^ N., when more than half the interval had been passed, and 
then ported, and again starboarded, bringing her at the collision to 
W. 1" N. This makes the gênerai courses of the Johanne Auguste, 
during this period, about half a point, or more at times, to the north- 
ward of those stated by the wheelsman. But bis statements cannot 
ail be accurate. The course of the Fontenaye, however, may at this 
time havo been somewhat more to the northward than her true course 
of E. by S. The mate allows a variation oï half a point. If such a 
variation to the northward, i. e., E. J S., be taken for the Fontenaye's 
course at the time when the red light was first seen, then a corre- 
sponding change of half a point to the southward in the diagram of 
the Johanne Auguste's courses would bring the courses of the latter 
into close correspondence with the testimony of the Johanne Auguste's 
witnesses, and the resuit would be the same. Some slight variations 
must be made in the courses stated by the witnesses, to the extent 
of one-half or three-quarters of a point; it is immaterial on which 
side they are placed, or whether they are distributed between the two. 
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The Ltioy D. 
(Distriet Court, S. D. Nm_ York. July 14, 1884) 

1. COLLISIOK— TOW— BiVEB NAVIGATION. 

In passing an established harbor, like Elizabethport, New Jersey, on the bor- 
der of a narrow stream, tuga with large tows, which require the use oi nearly 
the ■whole channel, are bound to take extraordinary précautions in giving no- 
tice of tlieir approach, and to give, if needed, etEective aid to vessels unwarily 
coming to anchor in places of danger; and such vessels, on receiving actual 
notice of approacliing danger from such'tovvs, ■which are in the habit of pass- 
ing, are also bound to take immédiate measures to get out of harm's way. 

2. 8amb— Vksseij AT Anchor— Fadlt. 

Where one of a fleet of 21 canal-boats came in collision at Elizabethport, 
New Jersey, at about 2 a. m., wilh a schooner which arrived there and came to 
anchor about 10 F. h. , about 100 feet oS the dock, in a place dangerous from 
such passing tows, Jield, both in fault. 

In Admiralty. 

E. D. McGarthy, for the libelant and the Wilbur. 

Owen é Gray, for the schooner. 

Brown, J. The libelant, who is the owner of the canal-boat Mon- 
itor, sues to recover for his damages oceaaioned by a collision with 
the schooner Lucy D., at about 2 o'clock in the morning of Decem- 
ber 22, 1882, while the schooner was at anchor at Elizabethport. The 
Monitor was onô of a fleet of 21 boats coming up to New York with 
the flood-tide, in tow of the steam-tug Wilbur, and was the outer boat 
of the f ourth tier on the port aide of the tow. Under the new suprême 
court raie in admiralty, No. 59, upon the application of the défend- 
ant vessel, the steam-tug Wilbur bas also been made a party défend- 
ant. See 15 Fed. Eep. 162. 

The Lucy D. sailed down to Elizabethport and arrived there at 
about 10 o'clock p. m., and came to anchor either ofi pig-iron dock, or 
two or three piers above, and from 100 to 200 feet out in the stream. 
The entire ohannel there is but 600 or 700 feet wide, and tows hâve 
been accustomed to corne up with the flood-tide. Just below the pig- 
iron dock is a considérable bend in the stream, so that the flood-tide 
sets tows coming up stream towards the pig-iron dock, thence for a 
short distance parallel with the stream, and then a little towards the 
opposite shore. At the strength of the flood the current runs about 
three knots. In coming round this bend, a tug with a tow upon a 
hawser, like the présent, must go ahead at full speed, or the tow will 
run upon the docks or become unmanageable. There can be no ques- 
tion, from the évidence, that the navigation of such tows through this 
narrow stream is attended with more or less of danger to vessels at 
anchor at Elizabethport. The danger diminishes, however,) the fur- 
ther vessels are anchored above the pig-iron dock, as the ohannel 
becomes . wider above, and the flood-tide is deflected somewhat to 
the opposite shore. Notwithstanding the custom for tugs with large 
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tows to corne through this channel-way, they hâve no right to appro- 
priate it to themselves exclusively. They must be held legally bound, 
when navigatingwith tows of such size and of an unwieldy character, 
to take ail requisite précautions to see tbat other vessels are out of 
their path, or receive due notice and assistance to get out of the way. 
The masteï of the Lucy D. was a comparative étranger at Elizabeth- 
port, although he had been there some years before. He anchored 
within a reasonable distance of the piers, where vessels were formerly 
accustomed to anchor to some extent, but much less in late years, 
both from the decrease of shipping there, and probably from the 
greater danger from tows. Another vessel was at anchor but a short 
distance above him. There was more room further up, where he might 
hâve anchored as well. An hour or two before this collision he had 
notice from the helper of another tow that he was in a dangerous po- 
sition. Tho pilot of the Stickney, a helper, which had passed down 
at about 11 or 12 o'clock to assist another tug and tow coming up 
ahead of the Wilbur, had shouted to this vessel, as he passed down, 
to get out of the way; but it is not proved that this notice was heard. 
Not long after, however, the Stickney returned, ahead of her tow, for 
the purpose of getting this schooner out of the way before her tow 
arrived, A line was got out to the schooner, and the Stickney under- 
took to pull her in nearer to the Jersey shore; but the line broke, 
and the schooner swung back to her place. The first tow, however, 
passed thé schooner safely; but in doing so it grounded on the op- 
posite shore, a little way above. The Wilbur following not long after, 
with her tow, avoided grounding, but the libelant's boat swung against 
the bows of the schooner, and received injuries from which it shortly 
afterwards sank. 

I think the Lucy D. must be held to be chargeable with négligence, 
if not for anchoring so low down the stream as she did, — the cap- 
tain being a strauger there, — yet certainly for not taking any steps 
of her own to move further inshore when the Stickney undertook to 
haul her further in, for this was the best possible évidence to the cap- 
tain that he was in an improper and dangerous position. Notice 
was then, at least, given him that the Wilbur was to follow the prévi- 
ens tow; and there was ample time for the schooner to bave been 
brought to a safe position, even by her own efforts, had she heeded the 
warning. The Cachapool, 7 Prob. Div. 217. 

In a place like Elizabethport it is but reasonable, however, to hold 
that tugs carrying such large tows, which are so dangerous to sMp- 
ping at anchor, should be required to take affirmative measures of 
, their own in assisting to keepthe channel clear in those places where 
they virtually need to appropriate it almost whoUy to themselves ; 
and to see that strangers arriving there, who do not fully know the 
room required by such tows, and who . unwarily come to anchor in a 
dangerous place, should hâve timely notice, with the oflfer, if need be, 
of ail necessary help to get out of the way. The same principle ap- 
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plies as in the case of an intended launch. The Cachapool, 7 Prob. 
Div. 217. Some of the évidence would indicate that the Stickney 
wa? designed to act in behalf of the Wilbur's tow in getting the Lucy 
D. eut of the way. It does not clearly appear, however, whether 
the slight effort of the Stickney to move the Lucy D., after the iirst 
tow had passed, was a mère voluntary, friendly act, or whether the 
Stickney undertook this service by some definite arrangement in be- 
half of the Wilbur and her tow. In either event, the Stickney's serv- 
ices were evidently inefficient and faulty. Her lines broke at first, 
and afterwards no décisive measures were taken to assist the schooner ; 
nor does the absolute necessity of her removal appear to bave been 
decisively urged upon her, as certainly should hâve been done had she 
been anchored so far down stream as opposite the pig-iron dock. 

On the whole, I feel bound to hold, conaidering the dangers of the 
place arising from the navigation of tows of such a charaoter in so 
narrow a channel, that extraordiuary précautions are incumbent upon 
those in charge of such tows ; and that the Wilbur must in this case 
be held jointly responsible for the loss, for not having provided such 
effective measures as were fairly incumbent upon her, to see that no 
injury happened to vessels unwarily anchoring in that vicinity. Bach 
must, therefore, pay half the damages, with coats, and a référence 
may be taken to ascertain the amount. 
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KiMBAi/L V. BoABD OF Com'bs and others. 
(Oireuil Court, D, Indiana, July 17, 1S84.) 

1. Municipal Debt in Excess of CoNffriTtrrioîfAi Limit — Countt Boitds (In- 

diana) IN Aid of Gravei, Koads— Oountï LiABiLiTr. 

County bonds, issued under tlie laws of Indiana for the construction of 
gravel roads, notwithstanding the spécial provision made for payment by as- 
sessments upon lands witliin two miles of tlie improvement, constitute a county 
indebtedness within the meaning of the amendment of March 14, 1881, to the 
State cynstitution, whicli forbîds and déclares void any debt of any political or 
municipal corporation in exceas of 2 per centuni on the taxable property within 
such corporation. 

2. 8amb— Power of Codstï Boahds — Public Improvembnts — PErvATB Bbne- 

F1T8. 

Under the gravel-road laws of Indiana, which require the proposed improve- 
ment to be of public utility, county boards may issue bonds which sliall con- 
stitute a gênerai county liability to construct such roads, though the beneflts 
may inure mainly to a particular district or to individuals. 

8. Samb — VoiD Bonds — Recovbet op Money Paid fok — Identification not 
Nkcessart. 

in an action for the recovery of money paid to a county for a void issue of 
bonds, it is no obstacle to the granting ot relief that the money has been com- 
mingled with other moneys and cannot be indentified, if the proper amounts 
can be aacertamed. 

In Equity. 

Claypool & Ketcham, for complainant. 

Harrison, Miller é Elam, for défendants. 

Woods, J. This bill is brought against the board of eommission- 
ers and the treasurer of Grant county, Indiana, for the recovery of 
money paid by the plaintiff to the county as the purchaee price 
for certain bonds of the county, issued and sold to the plaintiff under 
orders of the board, for the purpose of raising money to be used in 
the construction of free turnpike roads in the county theretofore 
ordered by the board to be constructed. The grouud on which the 
plaintiff predicates his claim of right to recover the mbney is thai 
the bonds issued to him were illégal and void, because, when they 
were issued, the county was already indebted to the f ull amount of two 
per centum of the taxable property within the county, as determined 
by the last assessment for state and county taxes préviens to the issue 
of the bonds; that the plaintiff purchased the bonds in the belief that 
they constituted a lawful security ; and that the money which he paid 
to the county for the bonds is still in the county treasury unexpended. 
An offer to snrrender the bonds to the county, and a demand for the 
return to the plaintiff of his money before the bringingof the action, 
are alleged, and also an offer and readiness to produce the bonds in 
court for, surrender. 

The answer, which is verified, does not controvert the allégations 
of the biJl, but shows in détail the proceediugs had before the board 
of oommissioners of the county for the construction of certain free 
v.2lF,no.3 — 10 
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gravel roads in the coanty, and that, for the purpose of obtaining thé 
money necessary to make the proposed improvements, the board, on 
the t-wenty-third day of July, 1883, made an order authorizing the 
issue and sale of bonds of the county to the amount of $43,000; that 
the bonds -were issued and sold to the plaintifif for the sum of $43,- 
000, and the money received therefor put into the county treasury, 
where a part of it remains mingledwith other moneys of the county; 
that the board had contraoted with certain persons named for the 
construction of the proposed roads for which the money was bor- 
rowed, who had entered upon, partly performed, and were prosecuting 
the work according to contract. The plaintiff bas filed exceptions to 
thèse averments of the answer as immaterial and insufficient. 

The statute under which the bonds were issued was enacted in 
1877, taking e£fect March 3d of that year, and confers upon the 
board of commissioners of any county in the state power, as in the 
act provided, to construct, improve, and maintain free turnpike or 
gravel roads in the county, and after various provisions in respect to 
the proceedings, requiring, among other things, an assessment upon 
benefited lands lying within two miles of the improvement, the sev- 
enth section reads as foUows : 

"For the purpose o£ raising the money necesaary to meet the expense of 
said improvement, the commissioners of the county are hereby authorized to 
issue the bonds of the county, maturing at annual intervais after two years, 
and not beyond eight years, bearing interest at a rate not to exceed six per 
cent, per annum, payable semi-annually, which bonds shall not be sold for less 
than their par value. Said assessment shall be divided in such manner as to 
meet the payment of principal and interest of said bonds, and so be placed 
upon the duplicate for taxation against the lands assessed, and collected in 
the same manner as other taxes ; and when collected as other taxes, the money 
arising therefrom shall be applied to no other purpose than the payment of 
said bonds and interest: provided that no bonds shall be delivered or money 
paid to any contracter, except on estimate of work done as the same pro- 
gresses or is completed; and said road or improvement shall be kept in repair 
as other state and county roads are: provided, further, that the amount of 
such bonds outstanding at any one time shall not exceed the sum of one hun- 
dred thousand dollars principal." Kev. St. 1881, §§ 5091-5112. 

A later act (1883) has increased the maxium of bonds that may 
be outstanding to $150,000. 

The question to which in the main the discussion of counsel has 
been directed, is whether or not the bonds of a county, issued by thia 
authority, oonstitute an indebtedness of the county within the mean- 
ing of an amendment to the constitution of the state, adopted March 
14, 1881, which déclares: 

"ÎTo political or municipal corporation in this state shall ever beeome in- 
debted in any manner, or for any purpose, to an amount in the aggregate ex- 
ceeding two per csntum on the value of the taxable property within such cor- 
poration, to be ascertained by the last assessment for state and county taxes 
previous to the ineurring of aueh indebtedness; and ail bonds or obligations 
in excess of such amount, glven by such corporations, shall be void: provided, 
that in time of war, invasion, or other great public calamity, " etc. 
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Two principal reasohs are urged against an application of this in- 
hibition to thèse bonds : First, that the bonds évidence no gênerai 
liability of the county, because they are payable solely out of the as- 
sessments made, as required by the statute, upon lands within two 
miles of the improvements, to promote which they were issued; sec- 
ond, that if the bonds be conceded to be obligations of the county, 
yet, because of the spécial means for their payment provided in local 
assessments, the proceeds of which can be applied to no other purpose 
than their discharge, the debt should not be deemedto be within the 
scope of the inhibition. 

In support of thèse propositions, counsel hâve referred to the folio w- 
ing, among other, cases and authorities : Jordan v. Cass Co. 3 D'ûl. 
185; County of Cass v. Johnston, 95 U. S. 360; Dcwenport v. County 
of Dodge, 105 U. S. 237; Meath v. Phillips Co. 108 U. S. 653; S. 
G. 2 Sup. et. Eep. 869 ; U. S. v. County of Clark, 96 U. S. 211; U. 
S. V, County of Maçon, 99 U. S. 682; Sackett v. City of New AU)any, 
88 Ind. 473; City of Springfield v. Edwards, 84 111. 636; Burroughs, 
Pub. Secur. p. 635, § 51, p. 545, § 47; Story, Eq. § 1044; 1 Dill. 
Mun, Corp. 486. 

In my judgment neither of thèse propositions is true, or supported 
by the decided cases. In respect to the first, it cannot be said to be 
true in faot that the bonds are payable solely from the proceeds of the 
spécial assessments, unless an inference to that effect must be drawn 
from the requirement that the assessment be made, and that the 
money derived therefrom shall be applied to no other purpose. But 
this inference, as it seems to me, in the light of the whole statute, is 
neither necessary nor admissible. "While the spécial f und is provided, 
which may be used for no other purpose, it is not declared that no 
other fund may not be used for the same purpose. The suggestion 
made, that if other funds be used to pay such bonds the spécial fund 
when collected could not be used at ail, présents no difficulty. It is 
Bufficiently manifest that in such case the spécial fund should be used 
to replace the sum first taken from the gênerai funds. The letter of 
a single clause cannot be permitted to kill the spirit of an entire stat- 
ute. Indeed, this clause, as I suppose, adds nothing to the force of 
the statute, as without it the fund specially provided for the payment 
of the bonds must hâve been held to be no less sacredly devoted to 
that purpose. The express déclaration against any other use can at 
most be regarded only as emphasizing what would hâve been the rule 
without such expression. 

In this view. the décision in U. S. v. County of Clark, supra, is in- 
consistent with the propositions asserted by the respondents, for in 
that case, notwithstanding a spécial tax authorized for the purpose 
of paying the bonds of counties issued in aid of a railroad company, 
it was held "that for any balance remaining due on account of prin- 
cipal or interest after the application of the proceeds of the spécial 
tax authorized, the holders [of the bonds] were entitled to payment 
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out of the gênerai funds of the county," (see U. S. v. County of Ma- 
çon, supra;) and in the opinion it is said : 

"There ia no provision in the act that the proceeds of the spécial tax alone 
shall be applied to the paynieut cl: the bonds. None is expressed, and none, 
we think, can fairly be implicd. It is no uncommon thing in législation to 
provide a particular fund as additional security for the payaient of a debt. 
It bas often been done by the states, and more than once by the fédéral govern- 
ment. Limitations upon a spécial fund provided to aid in the payment of a 
debt are in no sensé restrictions of the liability of the debtor." 

In Jordan v. Gass Co. and County of Cass v. Johnson it was not 
claimed that the bonds sued on were a debt of the county; and the 
action in each case was prosecuted, and flnally upheld by the suprême 
court, for the purpose of aseertaining the amount due, and obtaining 
against the county formai judgment, which could be enforced only 
by mmdamus, compelling the levy and collection of the necessary 
taxes or assessments upon the local district for which the bonds had 
bef u issued. Any pretense of a gênerai liability of the county in 
thèse cases was impossible, on account of an express constitutioual 
provision, which is quoted by Judge Dillon in his opinion in Jordan 
y. Cnss Co. 

In the case of Daiyenport v. County of Knox there was no constitu- 
tional provision to oonsider, but the statute under which the bonds 
were issued left no room for asserting that they created a county ob- 
ligation, In the same act provision was made for the incurring of 
liability both by counties and by precincts, — bonds to be issued by the 
county commissioners in either case; but in the case of a precinct, 
"spécial bonds" "for such precinct;" and in accordance witb the 
practice recognized in the other cases {supra) judgment was rendered 
against the county in form, but enforceable only against the property 
of the district. Nothing more than the right to this relief was claimed 
in the bill, and beyond this thèse décisions establish nothing; and 
further than this, as it seeïns to me, they afford no aid to the présent 
discussion. For similar cases see U. S. ex rel. v. Co. Coni'rs Dodge 
Co. 110 U. S. 156; S. C. 3 Sup. Ct. Eep. 590; Blair t. County of 
Cuming, 111 U. S. 363; S. C. i Sup. Ct. Eep. 449. 

There is, however, authority which is directly in point. The Indi- 
ana statute under considération is a transcript in substance, and al- 
most literal, from an Ohio statute which was enacted in 1867, and 
under which arose a case that was decided by the suprême court of 
Ohio in January, 1882. See State v. ComWs, 37 Ohio St. 526, The 
county of Fayette had issued bonds under the statute, but at the 
fluit of owners of some of the lands assessed the assessment in re- 
spect to those lands had been annulled, {Hays v. Jones, 27 Ohio St. 
218;) "so that, after applying the amount coUected on the assess- 
ment, twenty-nine of the bonds, for $500 each, were left wholly un- 
paid and unprovided for." The action was to compel the board of 
oommissioners to levy a gênerai tax in order to provide for the pay- 
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ment of thèse bonds, and the objection was made, as in the présent 
instance, that the bonds were payable only eut of the spécial assess- 
ment, and were not obligations of the coanty enforceable generally. 
The court ruled the contrary, and after quoting from the seveuth sec- 
tion of the act, indentical with the section quoted supra, said: 

"From the laiiguage of the statute hère quoted, perhaps no one would deny 
thîit the debt evidenced by the iiuthorized bonda is the debt of the county iu 
its quasi corponite eapacity. Indeed, the language is not susceptible of any 
other m«aning; but inasmuch as thesame section provides for an assessment 
upon the lands specially beneflted, and lying within t wo miles of the improve- 
luent, to meet the paymeat of the interest and principal of the bonds, it is 
contended that no otiier mode or manner of taxation can be resorted to for 
tlie piirpose of paying the bonds. Howerer plausible this contention may be, 
we thinis: it cannot be raaintained. ïhat the législature might hâve so pro- 
vided we do not deny, but if such was the intention it should hâve been ex- 
pressed in very clear and unmistâkabie terms. Such terms were not used, 
nor is such inferenee clear. Ou the other hand, the liability of the county in 
its quasi corporate capaeity is expressed in apt and unmistakable words, and 
if, for such liability, a portion only of the taxable property of the county can, 
in any event, be taxed, such intent on the part of the législature should hâve 
been expressed in like apt and unmistakable terms, as betvveen the county 
and the taxing district created by the statute, to-vvit: ' The territory within 
two miles of the road improvernent.' It cannot be doubted that tlie intent 
of the statute was to impose the bui-den of the improvernent upon the latter, 
but as to the créditer holding bonds issued to meet the expenses of the im- 
provernent, the faith of the county, to the extent of ail its taxable property, 
was pledged, by the express authority given to the commissioners, to issue 
therefor the bonds of the county. Whenever, tlieref ore, payment of the bonds 
cannot be provided for by local asSessment, under the statute, it is the duty 
of the commissioners to make provision for their payment, as for the pay- 
ment of other debts of the county, by a levy upon ail the taxable property of 
the county." 

The point esfcablished, as I think it must be held to be, that the 
bonds are an obligation or debt of the county, the constitutional re- 
striction must apply, as it seems to me, notwithstanding the spécial 
fund, or, rather, resource, provided in the statutory assessment for 
their payment ; and.notwithstanding the faot, which may be conceded, 
that in most cases the assessment will ultimately prove collectible in 
sums sufficient to pay the debt and interest. This assessment was 
doubtless designed mainly to secure an indemnity to the county, and 
incidenially to enhanoe the yalue of the bonds in the market; but 
the spécial provision for payment cannot reasonably be said to re- 
move the force of the authority given to issue the "bonds of the 
county," — words which, ex vi termini, import an obligation of the 
county; and such an obligation is a debt, within the clear and compre- 
hensive language of the constitution already quoted. If not, then 
why should any form of indebtedness be deemed obnoxious to the pro- 
vision, if only payment be provided for, either by spécial assessment 
or by a gênerai levy of taxes, made or required to be made? Such a 
construction would practically remove ail restriction from the légis- 
lative will, since by requiring an assessment or général levy, however 
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large, and divided and distributed over whatever number of years for 
collection, the législature might authorize the issue of bonds at pleas- 
are, piling one assessment or levy upon another, without regard to 
the amount of existing indebtedness ; and so, notwithstanding the 
supposed amendaient to the constitution, the mortgaging of the future 
t'or the extravagant iadulgence of the présent might go on unhindered. 
Possibly, by means of "bonds of the county," made payable exclu- 
sively from the proceeds of local assessments, the constitutional re- 
striction may be evaded ; but, if so, the législative purpose to do it 
should be clearly expressed, or unmistakably and necessarily implied 
from the language of the statute. AU municipal indebtednefts must 
be paid with moneys derived either from spécial assessments or from 
tax levies ; the property of the corporation or of its inhabitants can- 
not be taken upon an exécution at iaw; and consequently, as seems 
clear to me, a municipal obligation oughfe to be deemed to be no less 
a debt, within the meaning of the constitution, because an assessment 
or levy has been already made or required to be made preparatory to 
its future payment. There is nothing to the contrary of this in the 
décision of the suprême court of Indiana in the case of Sackett v. New 
Albany, supra, nor in the Illinois and lowa cases referred to in that 
opinion. "The suitable provision for the discharge of an obligation," 
which, according to those cases, as I understand them, may justify 
the issuance of an order upon the municipal treasurer, must be the 
possession of "the ready means necessary to pay a claim against it." 
They certainly do not mean that an assessment or levy, made or to 
be made, and to be coUected in the future, for the payment of a debt 
not due, is a suitable provision. Nothing less, however, will support 
the position of the respon dents. 

Besides being within the letter, the bonds in question are within 
the spirit, of the constitutional inhibition, because in proportion to 
the amount of them issued by any commuûity, like any kind of debt, 
they affect the public prosperity and solvency. 

In the case of Dewey t. State, 91 Ind. 173, is a décision which 
is not without significance in this connection. Section 4246, Eev. 
8t. 1881, in force since July 2, 1877, requires that no bid for the 
doing of a county work shall be received or entertained by any board 
of county commissioners unies» accompanied by a bond of prescribed 
character and conditions. The fifth section of the gravel-road Iaw 
(Eev. St. § 5095) requires of a contractor, under that Iaw, a bond 
conditioned simply "for the proper performance of his contract within 
the time and manner prescribed as the county commissioners may 
deem expédient." The court in this case holds that section 4246 is 
applicable to the bond required in section 5095, and that a bond 
given under the latter section, and containing the conditions required 
in the former, as well as that specified in the latter, wiil be enforced 
in respect to ail of the conditions. This is the scope of the décision on 
this point, as I understand it, and it would seem that the court must 
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have regarded the construction of free gravel roads under the statute 
as a county work, and. not merely a work for a district done nnder 
the supervision of the commissioners. 

Some question bas been made of the power of the county board to 
issue bonds, which should constitute a gênerai county liability, "to 
construct a gravel road for the benefit of and to enhance the value of 
the lands of A. and B.," or of a particular district. The law, however, 
requires that the proposed improvement in each case shall be one of 
"public utility;" and that public highwaysmay be constructed at the 
expense of the county, or of the district in the vicinity of the work, or 
of both, aeeording to the législative pleasure, cannot be doubted. 

The further point is made, that, conceding the bonds to be invalid, 
the plaintiff can have no remedy, especially as it is sbown that the 
money paid by him for the bonds has been mingled with other moneys 
of the county in the treasury. It is not disputed that if the money 
of the plaintiff could be identified, he might reclaim it in such a case; 
and, this being so, the mare commingling of bis money with that of 
the county, while the proper amounts are ascertainable, should not 
be deemed an obstacle to the granting of relief. 

Ordered that the exceptions to the answer be sustained. 
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and others. 

[Circuit Court, D. Oregon. August 18, 1884.) 

1. Ukipormitt of Assebsment and Taxation— Spécial Law on Sdoh Subject. 

An act which provides for the taxation of mortgages on land in no more than 
one county, there being mortgages on land in more than one county, is void 
for want of the uniformity required by section 1 of article 9 of the constitu- 
tion of the State, and also because it is contrary to section 23 of article 4 of 
said constitution, which forbids spécial législation on that subject. 

2. Taxation dp Mortoagbs. 

The act of 1882, Sess. Laws, 64, is the flrst and only act providing for the tax- 
ation of mortgages as things orproperty ; but prier to that timo asolventdebt, 
whether secured by mortgage or not, was taxable as personal property. 
8. Unconstitutional Pkovkton in Act. 

When an act contain.s an unconstitutional provision which renders it void, 
and the act can stand and be executed withoiit it, aeeording to thé gênerai 
purpose of the législature, such clause may be stricken out by the court, and 
the act considered as if it had never been inserted; but not otherwise. 

4. TaX — Illégal for Want of Uniformitï. 

A tax mny be illégal for want of uniformity that is the necessary consé- 
quence of the law providing for it, or the misoonduct of those charged w'tli its 
administration ; but so long as such uniformity is not the direct resuit of thé 
law it cannot be held invalid on account of it, and the remedr. if anv. tnust be 
conflned to the illégal proceeding under it. 

5. Statute— When braoïAL. 

A "spécial" act affects a part only of the subject to which it relates, and 
whether an act is considered "public" or "private" is not relevant to the 
question of whether il is " spécial " or "gênerai." 
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Suit for an Injunction to Eestrain the Collection of a Tax. 

William H. Effinger, for plaintiff. 

B. S. Strahan and John Burnett, for défendants. 

Deady, J. This suit is brought to restrain sundry tax coUect- 
ors in this state from enforcing the collection of a tax levied upon 
sundry mortgages belonging to the plaintiff, under the act of Oc- 
tober 26, 1882, commonly called "The Mortgage Tax Law," by the 
sale of the same. The cause was before this court on an applica- 
tion for a provisional injunction against three of the défendants, 
then served with a rule to show cause, or appearing thereto, why the 
same should not be allowed. 19 Fed. Rep. 359. The application 
was heard as upon a demurrer to the bill, and upon the af&davit of 
the défendant Sears. On March 6, 1884, the injunction was al- 
lowed upon the ground that. the act aforesaid, under which the 
plaintiff's mortgages were assessed, was void for want of the uni- 
formity required by section 1 of article 9 of the constitution, and 
because it was passed contrary to section 23 of article i of the consti- 
tution, which forbids the passage of a "spécial" act "for the assess- 
ment and collection of taxes." Since then, the défendants Sol. 
King, George Humphrey, J. E. Oampbeli, H. Holman, and B. For- 
ward hâve appeared by their counsel, and on May 3d filed a joint 
demurrer to the bill; and now, by the stipulation of counsel, the 
issue made by said demurrer is submitted to the court for détermi- 
nation, without further argument for the plaintiff and for the défend- 
ants, upon the brief for the respondents in the case of Orawford v. 
Lin» Co., at the March term of the suprême court of the state. The 
grounds of the demurrer are thèse : (1) This court has no jurisdiction 
of the subject of the suit, in that it does not appear that the corpora- 
tion or stockholders of the plaintiff are citizens or subjects of Great 
Britain; (2) there is no question arising under the constitution or 
laws of the United States presented herein; (3) the act of the légis- 
lative assembly, referred to in the plaintiff's bill of complaint, is not 
in conflict with the constitution of the state of Oregon. 

As to the first objection the brief is silent. But upon examination 
of the bill I find that it isnot alleged therein, in so many words, that 
either the plaintiff or its stockholders are citizens or subjects of Great 
Britain, but only that the former is "résident" of the burg of Dundee, 
in Scotland. But it is also alleged that the plaintiff is a "foreign 
corporation duly incorporated under the laws of Great Britain ; " and 
this, in légal effect, is the same as saying that it is a subject of Great 
Britain. For the purpose of jurisdiction in the national courts, the 
membera or stockholders of a corporation are oonclusively presumed 
to be citizens of the state under whose laws it is created or formed, 
and in which it has its corporate existence, and a suit by or against 
such corporation is therefore presumed to be a suit by or against 
citizens of the state which created it. 0. é M. By. Co. v. Wheeler, 
1 Black, 295, and cases there cited; Cowles v. Mener Co. 7 Wall. 
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121; Ry. Go. v. Whitton, 13 Wall. 283. And this rule is upon prin- 
ciple as applicable to corporations formed under the laws of a for- 
eign country, as under the laws of any of the states of the Union, 
which are, so far, foreign to one another. A corporation formed under 
the law^ of Great Britain is necessarily résident therein, and its 
members are presumed to be subjects thereof. 

ïhe second objection, assuming it to be true in statement, as it is 
not, is altogether immaterial. The jurisdiction of this court over this 
controversy is fully authorized by the character of the citizenship of 
the parties without référence to the subject-matter. The suit being 
between an alien on the one hand, and citizens of a state of this Union 
on the other, the court has jurisdiction of the controversy, let the 
questions involved therein be what they may. Article 3, § 2, U. S. 
Const. Act of 1875, § 1, (18 St. 470.) 

In Cummings v. Nat. Bank, 101 U. S. 153, the suprême court took 
jurisdiction of a suit between a national bank and a county treasurer 
to restrain the latter from collecting a tax from the former, under the 
laws of Ohio, on the ground that the bank, being organized under an 
act of congress, had a right to sue in the national courts, and did re- 
strain the collection of the tax on the ground that it was imposed in 
violation of the rule of uniformity prescribed by the constitution of 
the state, in that the stock of the bank was assessed at its full cash 
value, while the real and other property of the county was deliberately 
assessed at a mueh less value. 

But there are two questions made in the case that arise under the 
constitution of the United States, either of which is sufficient, so far, 
to give this court jurisdiction of the suit, without référence to the cit- 
izenship of the parties; and thèse are : (1) Does the act of 1882 im- 
pair the obligation of the contract between the plaintiff and its debt- 
ors, contrary to section 10 of article 1 of the constitution of the United 
States ? and (2) said act being unconstitutional and void for want of 
uniformity, and because the same is spécial, does not the enforcement 
of it by the sale of the plaintiff's debts and mortgages so far deprive 
it of its property without due process of law, contrary to the fourteenth 
amendment ? The first of thèse questions was answered, on the ap- 
plication for the injunction, in the négative, and the second in the 
affirmative. 

The third objection involves the question of the validity of the act 
of 1882. The principal point made in the brief under this head, 
that requires attention, is this: Admitting that the act of 1882, 
taken by itself, does not provide for a "uniform and equal rate of 
assessment and taxation" of ail mortgtfges, as required by the consti- 
tution, (article 9, § 1,) yet, when considered in connection with the 
existing law on that subject, and as a part of it, it is not open to that 
objection. The argument in support of this proposition is substan- 
tially this: By the law of 1854, in force when the act of 1882 went 
into effect, ail "personal property," including "ail debts due or to be- 
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corne due from solvent debtors, whether on account, contract, note, 
mortgage, or otherwise," was "subject to taxation in the manner pro- 
Tided by law." Or. Laws, p. 748, §§ 1, 3; Id. p. 752, § 17; Sess. 
Laws 1876, p. 69. And as the law of 1882 did not include debts 
secured by two-county mortgages, they continued taxable, notwith- 
standing, under the old law, at "their true value in cash," as the Per- 
sonal property of the owner in the county where he résides, and there- 
fore there is no want of unif ormity in the resuit. This point was 
not made on the hearing of the application for the injunction. The 
argument in support of it is plausible ; but, upon caref ul considéra- 
tion, I do not think it is sound. The uniformity and equality which, 
the constitution enjoins on the législature the duty of providing for, 
is a "uniform and equal rate of assessment and taxation" of ail Per- 
sonal property not exempt therefrom. And this requires that ail 
property liable to taxation within the state, county, town, or other 
taxing district shall be taxed equally ; that is, shall be assessed or 
valued for taxation by the same rule and method, and pay the same 
rate on such valuation. As was said by the suprême court in Mum- 
ford V. Sewell, 11 Or. (Daily Oregonian, May 25, 1883,) the act of 
1882 was the first législation providing for the taxation of mortgages 
in this state, and it is confined by its terms to mortgages on land in 
only one county. It being admitted that there are mortgages on land 
in more than one county in the state, the law laoks uniformity ; and 
it is not only wanting in uniformity — it does not even profess or seek 
to obtain it, but the contrary. It does not include, as it should, ail 
mortgages; and it distinguishes between those included and ex- 
cluded, bya circumstance so irrelevant and adventitious that it can 
never be the basis of any just or reasonable classification for the 
purpose of taxation. 

Neither is it true, as assumed by the argument for the présent de- 
fendants, that mortgages are taxed under the old law. That law only 
applies to solvent "debts," whether "on account, contract, note, mort- 
gage, or otherwise." I know there is a dictum in Poppleton v. Yam- 
hill Co. 8 Or. 342, to the effect that "notes and mortgages should be 
regarded as personal property, and subject to assessment for taxes." 
But the question before the court was :ùmply whether or not the county 
authorities had aeted legally in listing certain "debts" due the plain- 
tiff on note and mortgage for taxation. There was no attempt to as- 
sess a note or œortgage specificaily as a thing of property, but only 
the debt or chose in action evidenced thereby ; and the phrase, "notes 
and mortgages," is evidently used by the court to signify the debts 
which they represent, and which alone the statute made taxable. I 
think it is common knowledge that the act of 1854 was never under- 
stood to include either notes or mortgages as taxable property, but 
only the solvent debts evidenced by them, and that no mortgage was 
ever listed as such for taxation in this state prior to the act of 1882. 
So that, taking the law as it stands, and giving effect to the old law 
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flo far as it is not displaced by the new one, the statuta does not pro- 
vide for the taxation of ail mortgages in the state for state purposes, 
or in any county thereof for county purposes, but only for such as may 
chance to be où land in no more than one county. But while it is 
not distinctly asserted in this argument, it is silently assumed by it, 
that the taxation of a debt under the old law, that happens to be se- 
cured by a mortgage, is équivalent to the taxation of said mortgage 
under the act of 1882, But, if this is so, what occasion was there for 
the passage of the act? None whatever. 

But admitting that the old law, in taxing a debt "due on a mort- 
gage, " imposes the same burden on the créditer that it would if it had 
taxed the mortgage, and that the différence between taxing a debt 
"due on a mortgage" and taxing the latter for the value of the former 
is a merely nominal one, still the markéd différences in the mode of 
the assessment, if not the rule of valuation, between the two laws, 
make it very doubtful whether a mortgage assessed under the one is 
uniformly and equally taxed with one assessed under the other. A 
debt or mortgage assessed under the old law is valued by the assessor 
of the county where the créditer lives. He is selected by the local 
influence of which the créditer is a part, and subject to ail the friendly 
and favoring impulses and influences which naturally arise out of 
near neighborship, common interest, and mutual dependency. And 
if the créditer is dissatisfled with the action of the assessor, he may 
appeal to a local board of equalization, easy of access, and subject 
to the same impulses and influences. And he can pay bis taxes 
in the county where he lives, and hâve the benefit in bis business or 
property of their expenditure in his vicinity. But in the case of a 
mortgage assessed for taxation under the new law, ail this is liable 
to be reversed. The mortgage is valued by the assessor of the county 
where the debter lives, and the taxes must be paid there. In a word, 
ail the local influences and préjudices which are se liable to affect the 
assessment of the mortgage and the collection of the tax thereon, are 
almost certain to operate unfavorably to the absent and voteless créd- 
iter. Taking human nature as we find it, it is morally certain that 
one and two county mortgages will not be uniformly and equally as- 
sessed and taxed under circumstances and influences so diverse as 
thèse. But it may be that thèse inequalities are not the necessary 
resuit of the law, and are directly attributable to its maladministra- 
tion or human infirmity, and therefore it cannet be held unconstitu- 
tional on account of them. As was said by Mr. Justice Miller in 
Cummings v. Nat. Bank, supra, 161, the doings of those charged with 
the administration of the statute may be unlawful, while the law itself 
is valid; as where the law requires ail property to be assessed at its 
true cash value, and the officers of a county charged with the admiuT 
istration of this law purposely and generally assess certain property 
— for instance, the land — at half its cash value, and certain other 
property — ^for instance, mortgages — at par or their full cash value. 
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This want of uniformity cannot be charged to the law, but to the mis- 
conduct of those who administer it; and the remedy, as was held in 
Gummings v. Nat. Bank, supra, is not against the law, but its illégal 
adminstration. In such case the owner of the mortgage may hâve 
the collection of one-half the tax levied on his mortgage judicially re- 
strained, and thereby secure uniformity in the taxation of the land 
and mortgage. Yet it is apparent that the législature does not obey 
the spirit of the injunction of the constitution when it provides for 
the taxation of mortgages in a manner which, while it is uniform and 
just in letter and form, will, as every one at ail conversant with the 
subject knows, resuit otherwise in practice. 

But mortgages which are assessed in différent counties are also 
liable to pay diffei'ent rates of local taxation. For instance : A. lives 
in Ciackamas county and owns a mortgage on land in Yamhill and 
Polk counties. Being a two-county mortgage, it is assessed to him 
in Ciackamas county, if at ail, and pays the county road and school 
tas levied in that county. B. lives in the same county, and owns a 
mortgage on land in Yamhill county. Being a one-county mortgage, 
it is assessed and pays taxes in the latter county; and it is therefore 
morally certain that it will pay a différent rate of local taxation from 
A. 's mortgage on land in the same county. For this want of uniform- 
ity, supposing that two-county mortgages are taxable at ail, I think 
the law must be held responsible. The fault is the necessary resuit 
of the law and not its administration. The différence in the rate 
of local taxation in the several counties of the state is as well known 
as the différence in their size, and is as inévitable as the différence 
per acre in the yield of grain within their borders. And still, until it 
appears that the local rate is greater instead of less in Yamhill than 
in Ciackamas, B. may bave no right to complain of this want of uni- 
formity, because he is not injured by it. 

But, waiving thèse suggestions, I see no reason to conclude that 
there is or ever was any law of this state providing for the taxation 
of mortgages except the act of 1882, and that is expressly limited to 
mortgages on land "in no more than one county," and is therefore 
void for want of uniformity. 

But it is also claimed in defendant's brief that admitting the act of 
1882 "exempts" two-county mortgages from taxation, the exemption 
is void and the law valid ; citing People v. McCreery, 3é Cal. 432 ; Peu- 
ple V. Gerke, 35 Cal. 678, and People v. Black Diamond Coal M. Co. 
37 Cal. 54. The latter two cases merely afïïrm the décision made in 
the first one. In that the court held, reversing the cases of People v. 
Coleman, 4 Cal. 46, and High v. Shoemaker, 22 Cal. -363, that under 
the constitution of the state, which requires that "taxation shall be 
equal and uniform throughout the state," and that "ail property in 
the state shall be taxed in proportion to its value," the législature 
had no power to exempt private property from taxation. By the gên- 
erai revenue act, then (1867) in force, it was provided that "ail prop- 
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erty of ever kind and nature whatever within the state shall be sub- 
ject to taxation, except" certain property therein specified, as mining 
claims and growing crops. The défendant resisted the collection of 
a tai. levied under this law on property not within the exemptions, 
on the ground that the whole act was unconstitutional and void on 
account of the exemptions. But the court held that the exemption 
being void was no part of the act, and that it must be read as if that 
provision had not been inserted in it. To hâve held otherwise would 
hâve left the state wholly without a revenue act or revenue, and doubt- 
less the argument ab inconvenienti had weight with the court. But 
that is not this case by any means. The act of 1882 does not deal 
with two-eounty mortgages, nor "exempt" them from its opération; 
it relates simply to one-county mortgages; and if two-county mort- 
gages are not affected by it, it is not because it exempts them from 
its opération, but for the reason they are not included in it. Jt is a 
case, then, not of an illégal "exemption," but an "omission" or fail- 
ure to provide. If the act had expressly or in efifect iirst provided 
for the taxation of ail mortgages, and then declared that two-county 
mortgages should be exempt from its opération, the case would be 
parallel with People v. McCreery. And upon the law of that case 
the court might déclare the exemption void, and thus leave the act to 
hâve effect according to its terms upon ail mortgages. But in a case 
like this, where the unconstitutionality of an acl arises from an "omis- 
sion" rather than an insertion, there is nothing to strike out or dé- 
clare void, unless it be the whole act. A court may déclare a clause 
in an act invalid and leave the act to stand without it, if the opéra- 
tion does not nullify or render nugatory what remains ; but it ean- 
not put words into an act which the législature bas omitted — and, 
presumably, designedly so — for the purpose of making it valid. That 
would be législation — making the law rather than declaring it. In 
other words, the power to strike an unconstitutional clause out of an 
act is a very différent thing from the power to insert one in an act to 
make it constitutional. The one is judicial, the other législative. 

But it is also suggested in the brief for the défendants that the 
words of description or limitation — "in no more than one eounty" — 
by which the opération of the act is restrained or confined to one- 
county mortgages, may be stricken out as unconstitutional, and then 
the act would in terms apply to ail mortgages, and therefore not be 
obnoxious to the charge of the want of uniformity. But that would 
defeat the purpose of the législature, which was to tax one-county 
mortgages and no other. Besides, the method of proceeding under 
the act is not adéquate to the assessment of two-county mortgages, 
and therefore it could not be enforced against them, and would still 
remain what the législature intended it should be — an act for the 
taxation of one-county mortgages. The act would still contain the 
positive direction (section 2) that a mortgage for the security of a 
debt shall be assessed in the eounty where the land lies ; and this 
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itself wonld preveut the application of the aot to a mortgage npon 
land in more tbau one coanty. 

But, passing the question of unif ormity, this aot is clearly void be- 
cause it was passed in violation of section 23 of article 4 of the con- 
stitution, which expressly forbids the passage of a "spécial or local" 
law "for tbe assessment and collection of taxes." It is not necessary 
to add to what was said on this subject in the former opinion, as the 
brief only refers to Allen v. Hirsch, 8 Or. 412, which I regard as 
overruled by Manning v. Klippel, 9 Or. 367, so far as it décides that 
a public statute cannot be a "spécial or local" one within the mean- 
ing of section 23 of article 4 of the constitution of the state. A 
"spécial" act relates to a part and not the -whole, — as one-county 
mortgages, and not ail mortgages ; and whether it is also considered 
a "public" or "private" one, is altogether immaterial and irrelevant. 
Under the constitution of this state ail statutes are "public" ones, un- 
less othèrwise declared in the body of the act. Art. 9, § 27, Or. 
Const. If an act is not a "spécial" one because it is also a "public" 
one, — that is, an act of which courts take judicial notice, — then 
every prohibition contained in the constitution against spécial légis- 
lation may be violated with impunity. Accordingto this idea, if the 
law is "public" it is not spécial. But the constitution makes it pub- 
lic, however spécial iç its nature or opération, unless the législature 
othèrwise déclare. So, as there can be no spécial law, according to 
this theory, unless the législature déclares it private, it is not likely 
that wben it undertakes to pass an act upon subjects forbidden to 
spécial législation that it will take the trouble to déclare it private, 
and thus subject it to the risk of being declared unconstitutional. 
But undonbtedly, under the constitution of the state, an act may be 
both "public" and "spécial or local," and the présence of oneof thèse 
qualities in no way implies or excludes the other. An act cannot be 
both "public" and "private," but it can be either and be spécial. 

The brief for the défendants also contains the statement, much 
circulated at the time the provisional injunction was alloyved, to the 
effect that the suprême court in Mumford v. Sewell, supra, had de- 
cided that the act of 1882 is not in confliot with the constitution of 
the state, and this court had disregarded such décision, and held the 
act void notwithstanding. Now, the fact is, the court, in Mumford v. 
Sewell, did not hold the act constitutional any further than as follows : 
(1) It was passed by the législature according to the form prescribed 
by the constitution ; (2) the législature bas power to provide for the 
taxation of mortgages ; and (3) the act does not impair the obligation 
of the contract between the mortgagor and mortgagee. The first of 
thèse rulings was folio wed by this court of course, without comment, 
and the second with express approbation. The third ruling was con- 
curred in, but, as the question in vol ved is a fédéral one, it was decided 
by this court for itself. The question of uniformity, upon which this 
court held the act void, was not presented to the state court, or de- 
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cided by it. If jt had been, this court would hâve followed it, of 
course. 

To intelligent and fair-minded persons this explanation of so plain 
a.matter maj seem superâuous. But the statement that this court 
had wantonjy ^nd arbitrarily disregarded a décision of the suprême 
court of the state on a question of local law, has been so positively 
and persisteutly made, that I deem it but just to myself, and the court 
in which I hâve the honor to ait, to correct it. 

It is hardly neoessary to add that in ail my action in this matter 
I hâve not been influeneed by any désire to promote or prevent the 
taxation of mortgages, but only to ascertain and détermine the rights 
of the parties to this suit under the laws and constitutions of the 
country. 

The demurrer i^ overruled, and the défendants hâve 10 days, as 
provided in the stipulation, ^l which to auswer the bill> 



Bagi/EY and others v. Cleveland Eolling Mill Co. 
{Vircuit Court, N. D. New York. July 26, 1884.) 

1. SBTTlNa ASIDB A VBRDICT — CaUSE — TBST. 

If the évidence introduced during the trial of a case was suoh that it would 
hâve been the duty of the court to set aside a verdict in favor of a défendant 
as contrary to the évidence, if siich verdict had been rendered by the jury, then 
it was the duty of the judge to direct a verdict for the plaintiffs. 

2. Salk— Warbanty — Express akd Implied— Right of Action. 

The rights and remédies of a purchaser are not afCected by the question 
whether a cause of action arises out of a breach of a contract by the vendor to 
deliver an article of a specifled quality, or out of a breach of a représentation 
which is collatéral to the contract, or out of such a breach when the repré- 
sentation or warranty is implied instead of being express. 
à. Bame— LiABiLiTY— Duty op Vendée. 

A manufacturer of steel having, in obédience to several orders from a cus- 
toraer, furnished the latter with steel of a certain quality, if, upon receipt of a 
subséquent order from the same customer for tlie same article, he supplies an 
inferior quality, he is liable upon his undertaking that the steel was of the 
quality ordered, and such liability is not lessened by the fact that the customer 
did not avail himself of his opportunity to test the steel before using it. 
4. Same— Q0ALITT — Lkgitimate Pbesumption. 

If there is a warranty of kind and quality, the purchaser has a right to as- 
sume the warranty to be true, and therefore he may sell with like warranty, 
and défend suits for the breach, and recover of the vendor. 

At Law. 

Charles D. Wright and Francis Kernan, for plaintiffs. 

Levi H. Brown and Beach é Cushing, for défendant. 

Wallace, J. If the évidence introduced upon the trial of thia 
case was such that it would hâve been the duty of the court to set 
aside a verdict in favor of the défendant as contrary to évidence, 
if such verdict had been rendered by the jury, then it was the duty 
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of the court to direct a verdict for the plaintiffs. RandàU v. B. é 0. 
R. Co. 109 U. S. 478; S. G. 3 Sup. Ct. Eep. 322; Qrigga v. Houston, 
104 D. S. 553; Herbert v. Butler, 97 U. S. 319. 

The defendant's motion for a new trial présents the question 
whether the évidence was suoh as to require the case to be submitted 
to the jury according to the rule stated. The plaintiffs sued to re- 
cover damages arising from a breach of warranty on the part of the 
défendant. The plaintififs were manufacturers and sellers of vises 
at Watertown, New York, and the défendant was a manufacturer of 
steel at Cleveland, Ohio. In Angust, 1880, the plaintififs wrote to de- 
fendant, stating that they required steel for facing the jaws of the 
vises they were manufacturing, and detailing the characteristics 
which steel should possess for that purpose, and requesting défend- 
ant to send them a sample to test. The defemiant sent them a 
sample. It proved unsatisfactory, and plaintiffs wrote défendant 
again, pointing out the defects, asking for another sample, and stat- 
ing that they could give considérable and continuing orders if de- 
fendants could furnish a satisfactory article. The défendants sent 
other samples. Subsequently, the plaintiffs sent several orders for 
lots of steel, accompanied with explanatory suggestions to défendant, 
and défendant sent the lots ordered. The correspondence indicates 
that it was contemplated by both parties that plaintiffs should ex- 
periment with thèse lots, in order to ascertain whether the défendant 
could supply them with the required article. October 22, 1880, de- 
fendant wrote plaintiffs as foUows : 

" We hâve been trying to get a cast of steel out for your work, but are so 
busy that we can't do anything in wayof experimenting, but will send same 
as before if desired. If you désire us to send same quality as bef ore please 
reiterate your order." 

October 25th plaintiffs replied to this letter as follows : 
"Yours of 22d at hand. Give us same quality as last lot, and send, as soon 
as possible, 500 Ibs. Jx|, 500 Ibs. fxl, 500 Ibs. fxlj." 

November 6th plaintiffs wrote défendant again as follows : 

"Send us 500 Ibs. steel, (same quality, ),|xl4. We are in great need of ail 

stock ordered, and if it proves satisfactory on a fair trial hope to give you 

much larger orders." 

Neither of thèse orders were filled by défendant, owing to defend- 
ant's inability to do so, and November 20th défendant wrote plaintiffs 
explaining the causes of the delay. November 22d plaintiffs wrote 
défendant, referring to their former orders, and ordering two more 
lots of 1,000 pounds each. Soon after this ail the orders were filled 
by the défendant, and after they were fiUed, and prior to March 5, 
1881, plaintiffs ordered and défendant sent four or five lots of steel. 
March 5, 1881, plaintiffs ordered 2,000 pounds, "same quality as 
last ordered," which order was filled by défendant. March 30, 1881, 
plaintiffs ordered three tons, "same quality as last." This order was 
filled by défendant by a shipment of the quantity, April 30th. 



BAQLEÏ V. OliBVELAND BOLLINO MILL 00. 161 

AU the lots sent by the défendant between November 22, 1880, 
and this last order, including the steel sent upon the order of March 
5th, proved satisfactory to the plaintiffs, but the steel sent to fill the 
order of March 30th proved a failure, Its defects were discovered 
before it was used, and May 13th plaintiff wrote to défendant as fol- 
lows : 

"The steel shipped by you April 30th is a complète failure. You remem- 
ber we want it for viae jaws, and require it to harden and takea temper when 
heated and plunged in water. What you hâve sent before has be«n goodand 
satisfactory in this respect. We hâve tested some 20 or 30 pièces, and many 
took no temper at ail, and some would harden in spots and be soft in other 
parts. We hâve tried it faithfuUy in every way, with no better results. Of 
course, we cannot think of using it, as the tempering is the last process, al- 
most, after ail the work is expended on the vises. We see no other viray than 
for you to duplicate the order with stock that will be right, and we return 
this lot toyou." 

May 17th défendant wrote to plaintiffs : 

"We hâve investigated the complaint contained in your letter of the 13th 
against the steel, and flnd that, through a misunderstanding hère, we did not 
send the right thiiig. We hâve entered a new order and will push it as fast 
as possible. Meanwhile, please return the lot you liave to us." 

May 2l8t plaintiffs wrote défendants, stating that they had shipped 
the lot for return, and saying: 

"We trust you will permit no delay in forwarding the duplicate order of 
proper quality. We are out of stock, and many of oùr men will be idle until 
it arrives." 

May 24th défendant filled the order. The lot was received by 
plaintiffs, June Ist, and a large part of it was used for the vises. 
After it had been used and the vises sold, compl'aints were made by 
purchasers, and, upon investigation, it was ascertained that the vise 
jaws made from it were too brittle for practioal use. Thereupon, 
tests were made of the unused steel, part of the lot in question on 
hand, and it was found whoUy unfit. Thèse tests were made by tak- 
ing samples of the lot and heating them, and plunging them in water, 
when, by filing and by striking them with a hammer, it was found 
they had not tempered, but were brittle. Thereupon, plaintiffa 
promptly gave notice to the défendant, and sent to the défendant 
samples of the steel to test. After a long delay defendant's agent 
wrote to plaintiffs stating that he was satisfied that défendant could 
not make steel of the kind required for the plaintiff's purposes. 

The damages sustained by plaintiffs in the cost of labor and the 
waste of material employed in the defective vises, together with in- 
terest from the commencement of the suit, were $3,000. 

The court ruled, as matter of law, that there was an agreerçent on 
the part of défendant that the steel should be of the same quality as 
the lots that défendant sent to the plaintiffs between November 22, 
1880, and the lot sent upon their order of March 30th; that there 
was a breach of this agreement; that the plaintiffs owed no duty to 
v.2lF,no.3— 11 
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défendant to test the steel béfore usîng it; and that tbere was no 
évidence to authorize the jury to find that the plaintiffs or those iu 
their employ discovered the steel to be détective before the vises were 
finished. If thèse rulings were correct the motion for a new trial 
shoiild be denied. 

There was no confiict of testimony respeoting the warranty. The 
plaintiffs' letter to défendant of Maroh 5, 1881, requested the de- 
fendant to send steel of "the same quality as last ordered." The 
défendant sent that lot of steel. March 30th plaintiffs ordered three 
tons more, "same quality as last." The défendant undertook to fiU 
that order, bat failed for the reason stated in its letter to plaintiff of 
May 17th: "through a misunderstanding hère we did not send the 
right thing." The défendant then made a second attempt to fiU the 
order, and this after being advised by plaintiffs' letter of May 13th 
what the particular defects were, and what use the steel wias required 
for, and that the steel sent before was satisfactory. There was, 
therefore, no room for any possible misconception or misunderstand- 
ing of the description and quality of the steel which the défendant 
was instructed to send. The question, then, is, did the transaction 
import an undertating upon the part of the défendant to send plain- 
tiffs steel of the quality theretofore sent, and found to be satisfac- 
tory? 

Although the term "warranty" is used as expressing, in a gênerai 
sensé, the nature of the defendant's undertaking, there was no war- 
ranty in the technical sensé of the term. A warranty is an undertak- 
ing which, though part of the contract of sale, is collatéral to the ex- 
press object of it, — a buyer has a right to expect an article answering 
the description in the contract; but this is not on the groundof war- 
ranty, but beeause the seller does not fulfiil the contract by giving 
him something différent. Abinges, C. B., in Chanter v. Hopkins, 4 
Mees. & W. 399, 404; Maetin, B., in Azcmar v. Casella, (Exch. 
Cham.) L. E. 2 C. P. 677, 699. Suoh an undertaking is usually 
treated as a warranty, beeause the description of the article is deemed 
a représentation that it answers the description. But where there 
is a collatéral représentation the rule obtains that, in order to con- 
stitute a warranty, it must bave been intended as such by the vendor, 
and understood as such by the vendee. 

By assuming to comply with the plaintiffs' order, the défendant 
undertook tosend steel of the same quality as that furnished upon 
their order of March 5th. The order of March 30th was the one 
which défendant assumed to fiU, and called for steel of the same 
quality as sent in response to the order of March 5tb. The letters 
and orders of plaintiffs, subsequently, were but réitérations of the 
original instruction to send steel of the same quality as sent upon the 
order of March 5th. There was nothiug for the jury to pasa upon, 
and the question was one pnrely of law, whether défendant under- 
took to furnish plaintiffs with steel like that sent pursuant to the 
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former order of March 6th. That they did so undertaie is perfectly 
clear. The case, in ita facts, is almost identical with Qwmey v^ 'At- 
lantic é O. W. R. R. 58 N. Y. 358. The rule that the sensé in whieh 
an affirmation is intended, and whether it was understood and relied 
on as a warranty, are questions of fact for the jury, has no applica- 
tion to sueh a case, {Wason v. Rowe, 16 Vt. 525,) any more than 
to the case where an article is sold by a particular description. 
Hogins y. Plympton, 11 Pick. 100; Winser v. Lombard, 18 Pick. 60; 
JBorrekins v. Bevan, 3 Eawle, 23 ; Richmond Trading Go. v. FarqvMr, 
% Blaekf. 89; Hanikins v. Pemberton, 51 N. Y. 204; Donee v. Dow, 
6é N. Y. 411. Where a vendor agrées to fill an order sent for an 
article of a particular quality, his liability is the same as when the 
proposition to sali an article of that description cornes from him in 
the first instance; he is liable if the goods sent do not correspond 
■with the description. Dailey v. Green, 3 Har. (Pa.) 118. 

The évidence was so conclusive that there was a breach of the un- 
dertaking of the défendant, that the jury would not hâve been au- 
thorized to draw a contrary inference. If ail the steel had been used 
there might hâve been a slight question whether or not some fault or 
error in working it had not been committed by the plaintiflFs, although 
the testimony in their behalf was clear and uncontradicted that they 
used ordinary care in working it; but the tests made \fith the steel 
which had not been used, the entire absence of testimony on the part 
of the défendant tending to attribute the resuit to any other causes 
than the defective quality of the article, and defendant's subséquent 
implied admission of its defective quality, left the case of the plaintiffs 
free from any fair doubt. 

If the plaintiffs had aright to rely upon the undertaking of the de- 
fendant that the steel was of the quality ordered, the latter certainly 
has no right to complain because the plaintiffs acted upon that as- 
sumption. If there is a warranty of kind or quality, the purchaser 
has a right to assume the warranty to be true, and therefore he may 
sell with like warranty, and défend suits for the breach, and recover 
of the vendor his spécial damages in conséquence of doing so. Glare 
V. Maynard, 1 Car. & P. 741; Cox v. Walker, Id. 744; Swett v. Pat- 
rick, 12 Me. 9; Ryerson v. Chapman, 66 Me. 557; Lewis v. Peake, 7 
Taunt. 153. 

The testimony undoubtedly shows that up to a certain period in 
the dealings between the parties it was not certain that the défend- 
ant could supply plaintiffs -with the desired quality of steel, and that 
plaintiffs were experimenting to ascertain whether the article sent 
would answer the purpose. But after the plaintiffs had informed de- 
fendant that certain lots had proved satisfactory, and gave an order 
for the same quality, the latter had no right to assume that future 
experiments would be made. After their letter of November 6th there 
was nothing on the part of the plaintiffs to indicate their intention to 
make expérimental tests. It is true that by their letter of May 16th 
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the plaintiffs notified défendant that they had found the lot shipped 
pursuant to their order of March 30th unfit before using it, but the . 
défendant was aware that this was not owing to any inhérent diffi- 
culties in the article, but to its own fault in not sending tbe kind sent 
before, and by acknowledging its mistake plainly intimated to plain- 
tiffs that it oould supply the required article. 

It is held in several cases by the courts of New York that upon an 
executory contract for the sale and delivery of personal property the 
remedy of the vendee to recover damages, on the ground that the ar- 
ticle furnished does not correspond with the contract, does not sur- 
vive thé acceptance of the article by the vendee after opportunity to 
ascertain tbe defect. Hargous v. Stone, 5 N. Y. 73; Reed v. RandciU, 
2d N. Y. 858; Dutchess Co. v. Harding, 49 N. Y. 321, 

The later cases in the same courts establish quite decided modi- 
fications of the doctrine. 

In Oaylord. Manuf'g Co. v. Allen the court say; 

"It is not intenrled to express an opinion as to the rule in case there were 
latent defects, or those which could not be discovered at the time of the de- 
livery or the acceptance of the article." Allen, J., 53 îf. Y. 519, 

In Gurney v. Atlantic é G. W. R. Co., supra, it is held not to ap- 
ply when the defects eannot be ascertained by examination, upon re- 
ceipt of the article, but only upon use. 

In Bay v. Pool, 52 N. Y. 416, and Park v. Morris Ax é Tool Co. 
54 N. Y. 587, the court held that where there is an express warranty 
upon an executory contract of sale, the vendee is not bound to return, 
or offer to return, the article; but after acceptance, and after the dis- 
covery of its defects, may retain it and recover upon the warranty. 

In the cases of Hargous v. Stone and Reed v. Randall the defects 
in the article aocepted by the vendee were obvious upon inspection, 
and, if the rule is confined to such cases, it is supported by some of 
the earlier English décisions, and by Sprague v. Blake, 20 Wend. 61. 
The question is not much considered in Hargous v. Stone, but in Reed 
V. Randall the authorities are considered, and the cases of Fisher v. 
Samvda, 1 Camp. 190 ; Grimaldi v. White, 4 Esp. 95 ; Milner v. Tucker, 
1 Car. & P. 15; and Sprague v. Blake, supra, are cited as holding 
that the remedy of the vendee does not survive the acceptance of the 
article, after opportunity to ascertain the defect. The English cases 
were similar in their facts to Sprague v. Blake, — cases where the de- 
fects were obvious upon inspection of the article accepted. Some of 
the early English cases hold that the rule does not obtain where there 
is an express warranty; but Lord Ellenborough did not make such 
a distinction, and applied it to such a case in Hopkins v. Appleby, 1 
Starkie, 477. Modem text writers of high authority do not adopt 
the unqualified proposition that the cause of action does not survive 
an acceptance, after knowledge that the article is not in compliance 
with the condition of sale, but state that the silence of the vendee, 
after acceptance with knowledge of the breach of the contract, may 
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be interpreted as a waiver of a right to cpmplain, and may afford a 
presumption that the article was satisf actory. Story, Sales, § 405 ; 
Benj. Sales, §§ 825, 829. 

The law was stated by Comstock, J., in Muller v. Eno, 14 N. Y. 
597, as follows : 

" The omission of the purehaser to give notice or to mate complaint, and the 
manner in which he deals with the goods, may furnish strong presumption 
against him upon the question whether the vvarranty is in fact broken, and 
in regard to the amount of injury he has sustained. But this is a very dif- 
férent thing from saying that tiie law absolately deprives him of relief." 

Undoubtedly, acceptance after knowledge precludes the vendee 
from exercising the right to rescind the sale, and the cases of Day v. 
Pool and Park v. Morris Ax d Tool Co. place the rule upon its cor- 
rect foundation in this respect. 

Manifestly, there is no distinction in principle, as to the rights and 
remédies of a purehaser, between a cause of action arising out of a 
breach of contract by the vendor to deliver an article of a specified 
quality or description, or out of the breach of a représentation which 
is collatéral to the contract, or out of such a breach when the repré- 
sentation or warranty is implied instead of being express. In either 
case there is an agreement, in substance and purport, to the same ef- 
fect; in either, a breach of it works the same injury to the vendee; 
and in either, the same presumption of fact arises from an accept- 
ance of the article after disoovery of its defects. Whether the cause 
of action is for a breach of a contract or for the breach of a warranty 
is a mère màtter of nomenclature, (Hastings v. Lovering, 2 Pick. 
214;) and the breach of a promise implied by the law works the same 
conséquences, imposes the same obligations, and créâtes the same 
rights, as the breach of an express promise. The language of the 
court in Woolcott v. Mount, 36 N. J. 262, is apposite, and is accepted 
as a sensible and satisfactory exposition of the law, and is as follows : 

"The obligation rests upon the contract. Substantially the description is 
warranted. It will comport with sound légal principles to treat such engage- 
ments as conditions in order to afiford the purehaser a more enlarged remedy 
by rescission than he would hâve on a simple vvarranty; but when bis situa- 
tion has been changea, and the remedy hy répudiation lias become impossible, 
110 reason supported by authority can be adduced why he should not hâve upon 
his contract such redress as is practicable under the circumstances. In that sit- 
uation of affairs the only available means of redress is by an action for damages. 
Whether thè action shall be technically considered an action on a warranty, 
or an action for the non-performance of a contract, is entirely immaterial." 

The defective quality of the steel received by the plaintiffs was not 
obvions upon inspection, and as the fault was a latent one, their ac- 
ceptance and use of it is not material, either upon the theory that 
their cause of action did not survive the acceptance, or that their eon- 
duct starts the presumption that it was a satisfactory article. Un- 
doubtedly, the plaintiffs could hâve discovered the latent defects in 
the steel hère if they had made a thorough test by heating and plung- 
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ing it. The question, however, is not what they could hâve dis- 
covered, but what they did discover, and upon that question the tes- 
timony is décisive. Acting upon the assumption that the défendant 
had sent them the article ordered, there was probably a relaxation 
of their usual vigilance in testing its quality, but not a scintilla of 
tvidence to show or raise the inference that they were aware of its 
defects until after it had been used, and the vises in which it had 
been used had been sold in the luarket. 

The damages sustained by the plaintiffs were sueh as it was rea- 
sonably to be anticipated by the parties would accrue, in view of the 
spécial use to which the plaintiffs were to apply the steel if it proved 
to be unfit for the purpose. They ensued as the natural and ordi- 
nary conséquence of the use of the steel in the manner contemplated 
by both parties. Upon the authority of many analogous cases the 
plaintiffs were entitled to recover to the whole extent of their actual 
loss. Hadley v. Baxendale, 23 L. J. Exch. 179; Snieed v. Ford, 102 
E. C. L. 612; Passinger v. Thorburn, 34 N. Y. 634; Flick v. Weth- 
erbee, 20 Wis. 392; Van Wyck v. Allen, 69 N. Y. 62; White v. Miller, 
71 N. Y. 118, 

It is undeniably true that when a party who is entitled to the benefit 
of a contract can save himself from a serions loss arising from a 
breach of it by reasonable exertions, he will not be permitted to charge 
the delinquent with damages which arise in conséquence of his own 
inactivity. Warren y.Stoddart, 105 U. S. 229. Good faith and good 
logic require that he be confined to a recovery of those damages only 
that arise from the default of the other party. If the plaintiffs hère 
had had any just reason to suppose that the steel they were about to 
use was unfit for the purpose, they would not be permitted to shut 
their eyes to the probable conséquences, and when they proved dis- 
astrous to fall back upon the défendant for indemnity. But they are 
not to be deprived of compensation to the extent of their loss upon 
the theory that they owed any active duty of investigation and ex- 
periment to the défendant. They had a right to assume that the 
steel sent them was what the défendant undertook to send them, and 
no implication of négligence on their part can be indulged, in the ab- 
sence of testimony to indicate that its unfitness was observed before 
it was vised. None was offeréd, and the case rested on the uncontra- 
dicted testimony of the employés of the plaintiffs, ail of whom testi- 
fied that no defects were noticed during the processof using the steel. 

Upon the whole case the conclusion is reached unhesitatingly that 
the défendant cannot fairly complain of the rulings at the trial. 
There were do disputed facts, and no disputable inferences from the 
facts shown upon which a verdict for the défendant, or a recovery of 
a less amount of damages, would hâve been warranted; and it would 
hâve been the duty of the court to set aside such a verdict if it had 
been found by the jury. 

The motion for a new trial is denied. 
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Bay State Silvek Mining Co. v. Bbown. 

{Circuit Court, D. Nevada. August 11, 1884.) 

1. Pl/KADING— SDPPICIENCT OF ANSWEK. 

An answor whlch clearly puta in issue the material allégations of the Qom- 
< plaint is sufflcient. It need not controvert immaterial matter. 

2. MiNiNO Law — Adteksb Claim. 

In a suit brouglit under Rev, 8t, { 2326, to détermine the rigbt of possession 
to an adverse mining claim, the title of each party to the dlsputed premisoa is 
brought in question, and each party njust make proof of bis title theieto before 
he can ask a judgment in his favor. 

3. Same — Bktïeu Title. 

In such suit the better title must prevail, and judgment bo for tbe party es- 
tablishing that better title. 

4. Bame— Pailuke ov Pkoofs. 

Where neither party establishes title to the ground in controversy, Judgment 
canuot be for either party, and the suit must be dismissed. 
6, Saïie— Phesumi^ioîis of Fact. 

in suits of this nature no presumptions of fact as to title arLse. Title, rigbt 
of possession, or forfaiture are facts to be established by the évidence. 

Suit to Détermine Kight of Possession to Adverse Mining Glaim. 
The opinion States the facts. 

Thompson Campbell and R. M. Clark, for complainant. 

A. C. Ellis, for défendant. 

Sabin, J. This suit was brought under Eev. St. § 2326, to déter- 
mine the right of possession between plaintiff and défendant to cer- 
tain mining ground situate in Bristol mining district, Lincoln eounty, 
Nevada, described in the complaint. On the seventh of October, 
1882, défendant filed in the proper land-offiee an application for a 
patent for the Ida May Iode, situate in said Bristol mining district. 
Notice of such application was duly published as by law required. 
Within the period of publication of said notice, plaintiff, by its super- 
intendent, filed in said land-office a protest against the issue of a 
patent for said Ida May Iode to défendant, on the ground of a con- 
flict between said claim and the Bay State mine, the alleged property 
of plaintiff. Hence this suit. It was begun in the proper state 'court, 
and by plaintiff removed to this court. 

There was not a line of testimony submitted to the court tending 
to establish either plaintifï's or defendant's title or right of posses- 
sion to the mining ground in controversy. The complaint allèges that 
"prior to the twenty-fifth day of August, 1881, the plaintiff was, and 
ever since bas been, and now is, the owner (subjeet only to the para- 
mount title of the United States) and in the possession, and entitled 
to the possession, of that certain mining claim * * » known and 
called the Bay State mine, and located on the second day of February, 
A. D. 1871, and duly recorded," etc. The défendant, by his answer, 
"dénies that said plaintiff was upon the twenty-fifth day of August, 
1881, or for a long time prior thereto, or that it ever since bas been 
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or now is, either the owner or in the possession, or entitled to the 
possession, of that certain mining ground and olaim situate » * »^ 
known and ealled the Bay State mine, as alleged in said complaint." 
Tiie answer further dénies the material averments of the bill, and 
claims title and possession of the ground in dispute in défendant, by 
virtue of a lawful location thereof, made by him August 25, 1881. 

It is contended by plaintiff's counsel that this déniai, above quoted, 
is insufficient, and that it virtualiy admits plaintiff's title and right 
of possession to said mining claim and ground; and that such ad- 
mission renders unnecessary any proof on the part of plaintifif of its 
title or right of possession thereto, and hence no évidence was offered 
thereon. I cannot agrée with counsel in this position. The déniai 
is as broad as the averment in the complaint, and this is ail that can 
be required of the défendant. The alleged fault in this déniai is — 
First, that it does not deny that the Bay State mine was located in 
1871; and, secondly, that it does not deny that plaintiff ever owned 
or was ever in possession of such mine or mining claim. As to the 
first alleged fault, it is wholly immaterial whether or not the Bay 
State mine was first located in 1871; as to the second, défendant was 
not ealled upon to deny that plaintiff had ever owned or ever was in 
possession of the same. The issue joined was as to the ownership 
and right of possession to that mining claim on the twenty-fifth day 
of August, 1881, and the subséquent and présent ownership thereof. 
On this issue there is no ambiguity in defendant's answer ; and upon 
the trial plaintiff was put upon its proof of title and right of pos- 
session thereof. And, on the other hand, défendant was equally put 
upon proof of his title to the Ida May Iode before he could ask a de- 
cree in his favor adjudging him to be the owner thereof. In suits of 
this nature the better title must prevail, and judgment must be for 
the party establishing that better title. A mining claim, until pat- 
ent therefor bas been issued, is held by peculiar title, — a title which 
is never complète and absolute, and which can only be maintained 
by the annual expenditure thereon of the work by law required. 
Plaintiff may bave owned the Bay State mine in 1871, but this would 
not be évidence of its ownership thereof on the twenty-fifth of August, 
1881, or subséquent thereto. Forfeiture or abandonment may bave 
arisen during that interval. On this point no presumptions arise ; 
and, on the other hand, none arise that the title bas been maintained 
by the expenditure of the requisite work npon the claim. Thèse 
things are to be shown, on the one hand or the other, by satisfactory 
proof. They are facts to be established by the testimony submitted. 

A claimant of mining ground, until he has secured patent there- 
for, must be an actor, and must annually perform the required work 
thereon, and, in establishing title thereto, must show compliance with 
the law in this respect. Nothing of the kind is shown by either party 
in this suit, and it seems to corne clearly within the principle an- 
nounced in Jackson v. Roby, 109 U. S. MO; S. G. 3 Sup. Ct. Eep. 301. 
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In that case, it appeared that neither party had done the requisite 
■work upon the ground in controversy, and neither party was adjudged 
to hâve title thereto. In this case, it is not shown that either party 
ias title to the ground in dispute, and the suit must be dismissed for 
want of proof . 

The déposition of M. D. Howell shows that in 1880 he was at work 
on the Bay State mine, either for or with the permission of plaintif, 
ïhis is controverted by the joint affidavit of défendant, Thomas 
Saunders, and P. P. Kelly, (the latter disinterested witnesses,) ûled 
in the land-efBce, and submitted with the déposition of the register 
of the land-ofBce, taken by défendant. Aside from the déposition of 
Howell, no évidence is submitted to the court as to the title or right 
of possession of either party to any portion of the land in dispute, 
excepting the record of defendant's application for a patent for the 
Ida May Iode, and aocompanying exhibits, filed in the land-office, and 
plaintifï's protest thereto, with exhibits annesed. Thèse records are 
purely ex parte matters on either side, prepared for the land-office, 
and in nowise compétent proof of the issues involved in this suit. 

The view taken of the case renders it unnecessarj' to consider sev- 
eral points urged by défendant against the maintenance of the suit. 

The bill must be dismissed, with costs to défendant; and it is so 
ordered. 



Hughes v. Dundee Mobtgage & Tbust Invbstmbnt Co. 
'Gireuit Court, D. Oregon. August 8, 1884. 

1. Implibd «jonteact. 

Wheneverone person does work or service for another with his consent, anci 
tliere is no agreement as to compensation, the law implies a contract to pay 
what the Sîime is reasonably worth ; but when the circumstances of the case 
clearlyrepel the idea that the work or services were done with the expectation 
of payment lieing either made or received, no such contract will be implied. 

2. Case in Judgmbnt. . , 

The plaintiffl acted as attorney for the défendant and amalgamated corpora- 
tions engaged in loaning raoney in Oregon and Washington, under written in- 
structions as to his duties and reaponsibuities. It was his duty to examine titles 
to real property offered as security for loans, for which he was permitted to 
charge the borrowers spécifie fées. He was alao to aidand advise the corpora- 
tions generally in ail matters alîecting their intereats, but for this service no 
compensation was expressly provided. The fées received from borrowers were 
no more than a roasonable compensation for the services rendered them. Under 
thèse circumstances the plaintifE acted as the sole and gênerai counsel and ad- 
viser of the corporations for some years, without making any charge or render- 
ing any accouqt of his services, or receiving any intimation from the corpora- 
tions that they did not expect to pay him for them. Upon being sued to recover 
the reasonable value of thèse services, the corporations claimed that it was "un- 
derstood " that the plaintiff was to perform thèse services gratuitously, or in 
considération of the feea received from borrowers. Hdd, (1) that the mère un- 
derstanding of either party to the contract was no part of it, and did not bind 
the other, and that there was nothing in the circumstances of the case, or the 
conduct of the parties, sufBcient to prevent or repel the légal implication oî a 
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promise by the corporations to pay the plaintifl what his services were reason- 
ably worth ; and (2) that the plaintifE, not liaving kept any account of his serv- 
iiea, and being unable to prove any speciflc items, ought not to recover more 
than a reasonable annual retainer therefor. 

Action to Eecover Money for Légal Services. 

George H. Williams and Charles B. Bellinger, for plaintiff. 

William H. Effinger, for défendants. 

Deady, J. This cause cornes before the court on exceptions by 
both parties to the report of the référée, It was commenced on Peb- 
ruary 12, 1883, to recover the sum of $21,255 for professional serv- 
ices as an attorney and counselor at law. It was tried by the réf- 
érée npon an amended complaint, in which the sum demanded waa 
reduced to $19,155, and an amended answer and the replication 
thereto. From thèse, it appears that prior to the commencement of 
this action the Oregon & Washington Trust Investment Company, 
the Oregon & Washington Mortgage Savings Bank, and the Dundee 
Mortgage & Trust Investment Company were each foreign corpora- 
tions» formed under the laws of Great Britain, and engaged, among 
other things, in the business of loaning money in Oregon and Wash- 
ington upon note and mortgage, with a principal office at Dundee, 
Scotland, and a common local office, board, and manager at Port- 
land, Oregon ; that the plaintiff was the attorney for thèse corpora- 
tions in this country for the periods foUowing: for the first one, 
from January 1, 1876, to January 1, 1880, when it was amalga- 
mated with the latter; for the second one, from July 1, 1876, to July 
17, 1881, when it was amalgamated with the latter; and for the 
latter, from January 1, 1880, to July 17, 1881; that by the termsof 
his employment the plaintiff was required to examine and pass on 
the title to any real property offered as security for a loan, and cer- 
tify the resuit to the local manager, and to prépare and bave prop- 
erly executed and recorded ail notes and mortgages taken by the cor- 
porations, for which service he was to receive a certain percentage 
on each loan, to be paid by the borrower ; and generally to aid and 
advise in any matter of interest to the corporations. It is on ac- 
count of services rendered under this latter provision that this action 
is brought, less the sum of $756.80 for fées earned in foreclosing two 
of said mortages for the défendant. 

By the amalgamation of the two elder corporations with the de- 
fendant, it is admitted that it succeeded to their rights and assets, 
and became liable for any valid elaim or indebtedness against either 
of them. 

It is not alleged in the complaint that there was any express agree- 
ment to pay a fixed or any price for thèse gênerai services, but only 
that they were rendered at the request of the corporations, and that 
their reasonable value is the sum sued for. In reply to a demand 
for a bill of particulars, the plaintiff filed a statement to the effect 
that he conld not furnish an itemized account; that he was the gen- 
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eral attorney and counselor of thèse corporations during the period 
cbarged for, and the sole légal ad viser of their local manager; that 
he was consulted almost daily by said manager on the business and 
aflfairs of the corporation, but made no current charge therefor, ex- 
pecting to be paid a gross sum per annum, to be therèafter agreed 
on by the parties. 

It is alleged in the answer that it -was "understood and agreed" 
between the parties that the plaintiff was not to receive any compen- 
sation for his services from any of thèse corporations, but "was to 
render, without charge, such gênerai advice as might be desired by 
either of said corporations," in considération of the fées he received 
from borrowers. The answer admits the plaintifif's services in fore- 
closing the mortgages as alleged, and also the value of them, but avers 
that by spécial agreement they were to be paid out of the proceeds 
of the sale of the mortgaged premises, atter the payment of the debt 
due the corporation, and that the défendant was obliged to bid in the 
property sold in said foreclosure suits for the amount of the decree, 
and is not able to sell the same ; and therefore said fées are not yet 
due from the défendant. 

The replication dénies that it was "understood or agreed" that the 
plaintiff should furnish the gênerai service he did for nothing, or on 
account of the fées received from borrowers ; and admits the agi . - 
ment stated in the answer as to the payment of the plaintiiï's fées n 
foreclosure cases, but allèges that such agreement was made up.n 
the express condition that the plaintiff was to hâve the foreclosure of 
ail the defendant's mortgages, which conditions the défendant bas 
failed to keep; and dénies that the défendant has not been able to 
sell said mortgaged premises. On July 17, 1881, a change was made 
in the mode of compensating the plaintiff, by which the défendant 
agreed to pay him for the examination of titles at the rate of If per 
centum on the amount of ail loans, including loans renewed, and to 
allow him to charge borrowers with expense of travel incurred in such 
examination, whereby his receipts were materially increased, and in 
considération of which he expressly undertook to give the défendant 
verbal advice about its affairs, without further charge. But the de- 
fendant soon became dissatisâed with this method of compensation, 
and the resuit was that, as the plaintiff would not perform the service 
on terms less favorable to himself, the relation terminated about the 
end of the year. 

The facts about the foreclosure fées appear to be as stated in the 
replication, except that the défendant has not been able to sell the 
property, and the référée so found, and that the défendant is there- 
fore now liable to the plaintiff for the amount of them. 

Conceming the claim for compensation for gênerai services, the 
only question arising on the pleadings is their value, and whetber 
there was any agreement ttiat they sboald be rendered gratuitously, 
or in considération of the fées received from borrowers. Prior to De- 
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cember, 1875, when the plaintiff was appointed attorney for the Ore- 
gon & Washington Trust Investment Company, he was in partnership 
for a short time with Mr. A. C. Gibbs, the then attorney of said cor- 
poration, and -w'as familiar with the fact that his fées for abstracts, 
searches, investigation of titles, preparing and recording mortgages, 
not exceeding a certain percentage on each loau, were to be paid by 
the borrowers, and that there was no express provision for his com- 
pensation by the corporation for any service he might render it di- 
rectly. When the plaintiff becarce the attorney of said corporation 
he was furnished with the following Bchedule concerning his duties 
and responsibilities : 

"(A) ïo prépare ail mortgages, deeds, notes, coupons, and other docu- 
ments in connection with the company's loans, and to be responsible for tlieir 
due exécution, publication, registration, and validity; (B) to be responsible 
that ail mortgages taken are a clear and indisputable flrst lien upon the sub- 
jects mortgaged, and to grant certifleates to that effect; (C) to take charge of 
and to conduct sueh proceedings as may from time to time be instituted by 
the Company, or in whieh the Company may be interestod, subject to such in- 
structions as may be issyed thereanent; (D) to advise the local board and di- 
rectors of any point of légal or other interest to the corapany which raay be 
developed or come under his or their notice from time to time by législative 
or judicial action, or otherwise; (E) and generally to give his best attention 
to ail the matters connected with the légal department of the company's busi- 
ness, and to give such information and adviee as may from time to time be 
requested or occur to him." 

— And was advised that his compensation for services in connection 
with taking security for loans should be paid by the borrowers, as in 
the case of his predecessor. 

On March 3, 1875, a scale of fées to be paid the attorney by bor- 
rowers was fixed in the Dundee office, in which the percentage allowed 
the attorney on eight classes of loans, ranging from $500 to $4,000, 
was from 2J to 1^ per centum on the amount loaned, but ail loans 
over the latter sum paid a uniform rate of 1 per centum. This was 
the rule when the plaintiff was employed, but the local manager 
claimed and had been privately permitted to take, from this allow- 
ance, one-half of 1 per centum to aid in compensating him for his 
services to the corporation. To this division of his fées the plaintiff 
Boon demurred, on the ground that what was left for him was not an 
adéquate compensation for the labor, expense, and responsibility in- 
volved in the service to borrowers, and after some correspondence 
with the Dundee office it was arranged that the plaintiff should 
receive the whole amount of the fées paid by borrowers for services 
in and about the applications for loans. The officiai resolution on 
the subject was passsd on November 23, 1876, and is in thèse words : 

"Attorney. That Mr. Hughes, the company's attorney, be remunerated by 
fées charged to borrowers in terrns of scale of March, 1875, and now current. 
The directora trust that thèse rates of rémunération which, along with the 
relative appointment, are to continue during their pleasure, will be satisîac- 
tory to ail concerned. " 
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The référée found (1) that there was no express contract between 
the plaintiff and thèse corporations concerning compensation for his 
direct and gênerai service to them, but that, during the time of his 
employment by them, the directors and local manager "understood 
and supposed" that the plaintitf was rendering said services "in con- 
sidération of the fées" paid him by borrowers, and the fées that might 
be received in foreclosure cases; and "that such was their contract 
with the plaintiff, and their dealings and communications with the 
plaintiff were siifficient to notify him that they so understood it from 
the inception of the employment;" (2) that prior to the terminatïon 
of the employment the plaintiff made no charge or claim for such 
services; (3) "that the compensation received by the plaintifï in fées 
from borrowers was no more than a reasonable compensation for the 
services rendered indirect connection" with the application for loans; 
and (4) that the reasonable value of the gênerai services rendered by 
the plaintiff to the défendant and amalgamated corporations, as pro- 
vided in paragraphs 4 and 5 of the riiles aforesaid, is the amount 
stated in the complaint. 

The défense, that it was "agreed" between the parties that the 
plaintiff should perform the gênerai service in considération of the 
fées received from the borrowers for the particular service, is not sùs- 
tained. The burdenof proof in this respect is on the défendant, and 
it bas utterly failed to prove any such agreement. 

But it is also alleged in the answer that it was "understood," and the 
référée has found that the défendant and the amalgamated companies 
"understood," during the time thèse gênerai services were being ren- 
dered, that they were performed gratuitously, or iii considération of thè 
îees paid by borrowers. But the understanding a party may hâppen 
to hâve about any matter does not constitute a contract between hina 
and another to that effect. To amount to a contract — aggregatio men-; 
tÎMwi— the understanding must be "mutual. " But even a "mutual un- 
derstanding" is not, strictly speaking, a contract, but rather îndicateë 
a common knowledge or appréhension of a contract or transaction. 
However, the term is sometimes used in this sensé, in a loosè way, 
to signify a contract. In Livingston v.Ackeston, 5 Cow. 631, cited by 
counsel for the défendant, Sutherland, J., speaking for the court, s'ays; 

"No doubt the services of the plaintiff, having been performed for the 
benefit of the défendant, with his knowledge and approbation, the law, wilj 
imply a promise to pay for them, unless it appears that they fthe plaihtifE 
and défendant] understood that no compensation was tobé madé." 

Nor is it material if the plaintiff, as found by the référée, had nçà- 
son to believe that the défendant understood that by the contract the 
plaintiff was to perform thèse gênerai services without charge, so long, 
at least, as he did not, by sufficient word or deed, cause or authorjze 
such understanding or conclusion. The fiiiding is therefore imma- 
terial, and judgment might be given, notwithstandîng it, for the value 
of the services as found by the référée. 
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Upon the ôndings, ihen, taken according to theîr légal effect, thèse 
gênerai services were furnished thèse corporations at their request 
and for their benefit without any express agreement as to the mode 
or measure of compensation therefor, and such, in my judgment, is 
the decided weight of the évidence. In such a case, the law, in the 
interest of justice and right, implies or supplies such a promise or 
agreement concerning the compensation as fair and honest men ought 
to hâve made. 3 Bl. 443; 1 Pars. Cont. 4; Ogden v. Saunders, 12 
Wheat. 341. 

Whenever one person does any vrork or service for another with 
his consent, and there is no agreement as to compensation, the law 
implies a contract, contemporaneous with the doing of the work or 
service, to pay what the same is reasonably worth ; and the burden 
of proof is upon the party who, admitting the promise, dénies the 
conclusion, or undertakes to avoid or prevent this implication by 
showing that the work or service was peformed gratuitously, or in- 
cluded in the compensation made for some other service or thing ; 
as, for instance, that the party for whom the work or service is dohe 
deolared at the time he would not pay for it. For the law will not 
imply a promise by a party, against his express déclaration to the 
contrary, unless, as may happen, he is under a légal obligation to 
that efifect, paramount to his own will. And such, and no more, is 
the doctrine of Whiting v. Sullivan, 7 Mass. 107, cited by counsel 
for défendant, in which it was held that the law would not imply a 
promise by the défendant to pay for the keeping of a horse, in the 
face of his express déclaration to the plaintiff, at the time the horse 
was delivered to him, that he would not. The case of Central Bridge 
Corp. V. Abbott, 4 Cush. 473, is a good illustration of the exception to 
this rule, where the légal obligation of the party is paramount to his 
will. The défendant crossed the plaintiff's bridge, claiming that he 
was exempt from the payment of toll, and declaring that he would 
not pay any. But the court, having found that he was not exempt, 
held the law implied a promise on his part to pay the légal toUs, not- 
withstanding his declared intention to the contrary. The case of St^ 
Jude'a Church v. Van Denberg, 31 Mich. 287, also cited by counsel 
for défendant, stands upon another well-known exception to the rule. 
There a vestryman of the plaintiff in error, and an active member 
oî the Society, volûntarily acted as sexton for a time, and the court 
held that the law did not imply a contraot to pay, because the cir- 
cumstances clearly repelled the idea that the services were rendered 
or receiyed with the expectation that payment therefor was to be 
ïaiiade or claimed. 

The cOntract which the law implies in any case "is co-ordinate and 
commensuràte with duty," and never goes beyond the obligation sup- 
posed to be understood and acknôwledged by ail. 1 Pars. Cont. 4. 
Ordinarily, the law does not imply a contract to pay for services ren- 
dered by one member of a family to another, even by an adult child 
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to the parent with whom he lives, or by the officers of charitable or 
religions societies to the society, because it is net commonly under- 
stood or acknowledged that such services, ia the absence of express 
contract to that effect, are either rendered or received with the expec- 
tation of payment therefor being either made or claimed. An implied 
contract grows out of the acts of the parties, and never includes any 
stipulation or provision but such as ought, under the ciroumstances, 
to bave been made. Ogden v. Saunders, supra. 

In this case the contract between the parties is contained in the 
document deûning the plaintiff's duties, and delivered to bim on bis 
appointment. This instrument was prepared bythe corporation, and 
whatever of omission or unoertaînty there is about it must be taken 
most strongly against the défendant. If it was intended or expected 
that the gênerai service to the corporation should be compensated for 
by the fées received from borrowers, it was a simple and natural 
tbing to bave said so, unless it was apprehended that such an arrange- 
ment would make the loans usurious and void. And if it was thought 
lawful and désirable to exact from the plaintiff the gratuitous per- 
formance of thèse services as a condition or in considération of giving 
him the opportunity to earn the fées from borrowers, why was it not 
mentioned? The instrument is evidently prepared with Skill and 
care, and while it expressly and minutely provides for the attorney's 
"fées against borrowers," it is silent as to the compensation for the 
wide field of gênerai service required to be performed by him for the 
corporation. 

But significance is sought to be given to the word "remunerated," 
in the resolution of November 23, 1876, in this connection, and it ie 
seriously coptended that this resolution proves that the contract was 
that the "fées charged to borrowers" were to remunerate the plaintifl: 
for his services to the corporation, as well as the borrowers. Ab- 
stracted from its surroundings, and read without référence to the cir- 
cumstances that led to its adoption, it may be admitted that this reso- 
lution is susceptible of this construction; but when it is considered 
that it would make the loans of the corporation liable to be pro- 
nounced usurious, it ought not to be adopted unless for . peremptory 
reasons. But when it is also remembered that this resolution is sim- 
ply the resuit of a negotiation or correspondenoe between the plaintiff 
and the corporation, in which the former reasonably and justly claimed 
that he ought not to be required to divide his fées from borrowers 
with the local manager of the latter, but that he ought to be allowed 
to retain the whole of them, according to the terms of his appoint- 
ment, and for the further reason that they were not a lucrative com- 
pensation for the services ^t best, there is no gronnd whatever for 
such construction. 

Let us next considèr what, if anything, there ia in the eircumstances 
of the case and the conductof the parties to the contract torepel the 
conclusion, and prevent the. implication that the gênerai service was 
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performed and received with the expectation that it woiild be paid for 
according to its value, in addition to the fées received from borrowers. 
If the fées received from borrowers were very lucrative, and much be- 
yond the real value of the services rendered to them, this would be a 
fact, more or less material, according to the circumstanoes, tending 
to show that they were really intended and understood by the parties 
as a compensation for gênerai services as well. And however im- 
moral or unjust such a transaction might be considered, as against 
the borrpwers, probably the plaintiff ought not to be heard to impugn 
it. If thèse gênerai services were also of a trivial or mère routine 
character, and comparatively of infrequent occurrence, this would en- 
hance the probability that they were covered by the fées allowed to 
be taken from the borrowers. But the exact eontrary is the fact, so 
far, at least, as the fées to borrowers are eoncerned. During the first 
year the Oregon & Washington Trust Investment Company, accord- 
ing to the testimony of the lopal manager, loaned about $300,000, 
and one year its loans reached about $500,000. The defendant's 
loans did not exceed $100,000, but it was also doing a savings bank 
business, and purchased state and county warrants. First and last 
thèse corporations bave loaned in Oregon and Washington about four 
millions, and had out therein, at one time, as much as $1,700,000. 
Dnring this period they declared annual dividends of from 6 to 10 
per centum on their capital stock, and made from 10 to 21 per centum 
of profits thereon. The plaintiff's compensation for preparing or pro- 
curing abstracts, examining titles, making notes and mortgages, and 
procuring them to be reoorded, in connection with thèse loans, vary- 
ing in amount from $500 upwards, was less than an average of 1 ^ per 
centum on the amount loaned. And, in addition to the ordinary re- 
sponsibility of an attorney, he absolutely guarantied that in each case 
the title was good and the corporation got a fîrst lien. During this 
period of nearly six years his gross income from this source did not 
reach $30,000, and the expenses of the business were quite half of 
that. The plaintifif bas exhibited a detailed statement of the loans 
made and the fées received by him during the last year of his em- 
ployment, -which he says was the best one. The amount loaned is 
$607,200, divided among 326 loans, and his percentage is $6,925.55, 
or 1.14 per centum of that amount. There is nothing in thèse faets 
calculated in the least degree to repel the implication that the cor- 
poration promises to pay the plaintifif specifically l'or his gênerai serv- 
ices to them whatever they were worth. The compensation received 
from the borrowers, so far from being lucrative, was very moderate. 
I am quite certain that the ordinary charge for this service bya rep- 
utable attorney, without even the spécial guaranty, would bave been 
not less than 2 per centum. 

But it must be admitted that the conduct of the parties concerning 
the compensation of thèse gênerai services is not distinguished for 
opennesB or candor. For nearly six years the corporations demanded 
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and received thèse services, and the plaîntiff furnislied them, without 
a Word or intimation on either aide that they were or were not to be 
paid for. And the plaintiff now franftly admits that while he always 
întended to claim a spécifie compensation for thèse services, he did 
not do so while the employment lasted, for fear he would hâve trouble 
with the corporations, about the amount of it, at least, and probably 
lose their business; and that in the absence of express provision 
in the contract conoçrning such compensation, he had a right to rely 
upon the promise to pay which the law would imply, and to claim 
the benefit of it whenever it best suited his interest or convenience, 
and within such time as the law would permit. But his conduct in 
this particular is more than balanced by that of the corporations. 
From time to time they requested and received thèse services from 
the plaintifï, well knowing that they had made no express provision 
concerning his compensation therefor, and never intimated to him 
that they did not intend to pay for them, or that they should claim 
that he ought to furnish them gratuitously, in considération of the fées 
he was allowed to take from borrowers. ïhere is nothing, then, in 
the circumstances of the case, or the condact of the parties while act- 
ing under the contract, that wiU repel or prevent the convenient and 
just implication by the law of a promise by the corporations to pay 
the reaspnable value of thèse services. They were furnished at their 
request, and received without any indication that they did not intend 
to pay for them. The fées received from the borrowers were but a 
moderate compensation for the services rendered them, and it is not 
reasonable to suppose that they were taken and received by the plain- 
tiff in satisfaction of the services rendered the corporations also. 

The référée has found that thèse services are reasonably worth the 
Bum etated in the complaint. But I cannot agrée with this conclu- 
sion for several reasons. The plaintiff kept no account of thèse serv- 
ices, and is therefore unable to give a detailed statement of them. 
The burden of proof is on him to show in what the services consisted, 
and their value. They may hâve been worth $2,600 a year, but the 
court cannot assume that they were without the direct proof of one 
spécifie item. The failure to keep an account of thèse services ia the 
fault of the plaintiff, and he must suffer for it, if any one. From the 
évidence it may be inferred that the plaintiff was freely plied with 
verbal and perhaps trivial questions by the local manager ; but he 
does not appear to hâve draughted any agreements or furnished any 
written opinion. It also appears that at some time he was consulted 
about some scheme to escape local taxation ; that he went before the 
county court to get the defendant's assessment changed or reduced; 
and that he attended the biennial sessions of the législature when the 
corporations were threatened with hostile législation. But no spé- 
cifie service of even this kind is mentioned or shown. Under the 
circumstances, the only measure of compensation which I think can 
bô safely adopted, is to allow the plaintiff an annual sum as a re- 
v.2lF,no.3— 12 
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tainer. And, in so doing, I must consider thèse three corporationa 
as constitating one continuons, client from January 1, 1876, to July 
17, 1881, which, for convenience, may be considered five years and 
seven and a half months. And in fact this is the way the plaintiff 
treated them, and he so testified. This retainer, in my judgment, 
should not exceed $1,200 a year, or f 6,750 for the whole period. 
Add to this the two foreclosure fées of $756.80, and we hâve the sum 
of $7,506.80, which the plaintiff is entitled to fecover, with légal in- 
terest — $900.81 — from the commencement of the action, or the pe« 
riod of one year and six months, making in ail the sumof $8,407.61. 
The findings of the référée are set aside, and findings by the court 
in accordance with this opinion will be filed in their stead. 



Hâzabd and others v. Gbiswold. 
{Oiieuit Cowt, D.Blwde Idand. August 4, 1884.) 

1. Plbading— Fhaud. 

A iriere allégation of fraud in gênerai terms, without stating the facta upon 
Which the charge resta, is insufflcient. 

2. Bond to Pbbform Decrhe— Brbach — Nbglect to Kead beporb Signino. 

A person capable of reading and understanding an instrument which hs 
sigris, is bounrt in law to know the contents thereof, unless preveuted by som* 
fraudulent device, such as the substitution of one instrument for auolher. 

3. Samb— Plea to Juribdiction. 

tn an action for breach of a bond given in a suit in equity brought by a 
stockhoider in tehalf of hiraself and other stockholders, the obligors cannot 
defeat the action by pleading that the court had no jurisdiotion of the suit in 
equity because the bill lailed to allège that the corporation ha,! been requested 
and had refused to bring the suit, the record made part of the plea showing 
that the défendant wàs personally served and appeared in such suit. 

4. Bond — Dobess — Surety. 

Duress at common law, when no statute is violated, is a personal défense 
that can only be set up by the person subjected to the duress, and duress to the 
principal upon a bond will not avoid the obligation of the surety ; at least, unless 
the surety, at the time of executing the obligation, is ignorant of the circum- 
stances which made it voidable by the principal. 
.6. Bame— Relbase beforb Brbach. 

A release by the receiver of a corporation, appointed in Pennsylvanie, is not 
a good ground for défense in an action broùght for a breach, which consisted 
in the non-performance of a decree afterwards passed by the suprême court of 
Rhode Island. 

Action of Debt on Bond. 

Edwin Metcalf, for plaintiffs. 

Sâml. R. Honey and Arnold Greene, for défendant. 

Before Gèay and Colt, JJ, 

Geay, Justice. This is an action of debt, commenced in the su- 
prême court of the state of Ehode Island, on March 3, 1883, by four cit- 
izens of Ehode Island against a citizen of New York, on a bond dated 
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August 24, 1868, and exécutée by Thomas C. Durant as principal, 
and the défendant and S. Dexter Bradford as sureties, binding them 
jointly and severally to the plaintiffs in the sum oî |63,735, the 
condition oî which is tbat Durant "shall on bis part abide and per- 
form the orders and decrees of the suprême court of the state of Ehode 
Island in the suit in equity of Isaac P. Hazard and others against 
Thomas C. Durant and others, now pending in said court within and 
for the county of Newport." 

The breach assigned in the déclaration is that Durant bas not per- 
formed a decree by which that court, on December 2, 1882, ordered 
him to pay into its registry the sum of 1 16,071,659.97. 

After oyer prayed and granted, the défendant filed 10 pleas in bar, 
and the case was removed on his pétition into this court, where the 
plaintiffs bave filed spécial demurrers to five of the pleas, which bave 
now been argued and will be considered in their order. 

The second plea allèges that the supposed writing obligatory "was 
obtained from the said défendant by the said plaintiffs, and others in 
collusion with them, by fraud, covin, and misrepresentation, and that 
the said writing was executed in confidence of such misrepresenta- 
tions." The demurrer to this plea assigns for cause that the défend- 
ant therein "nowbere sets forth any instance of or facts oonstituting 
fraud or covin, nor does he set forth the misrepresentations by which 
said writing obligatory is alleged to bave been obtained." This plea 
is drawn in accordance with the rules and forms given in 1 Chit. 
PI. (7th Eng. and 16th Amer. Ed.) 56é, 608, and 2 Chit. PI. 393. 
But the only authorities which Mr. Chitty cites are the early précé- 
dents of Wimbish v. Tailbois, 1 Plow. 38a, 54a, and Tresham's Case, 9 
9 Eep. 1076, 110a, in which it is said "covin is so secret, whereof 
by intendment another man cannot hâve knowledge ; " and the obiter 
dictum of Lord Ellbnbobough in Hill v. Montagu, 2 Maule & S. 377, 
378, that "fraud and covin usually consist of a multiplicity of cir- 
cumstances, and therefore it might be inconvénient to require them 
to be particularly set forth." Both thèse reasons find a conclusive 
answer in the clear and emphatic statement of Mr. Justice Bulleb, 
that by every rule of pleading "wherever one person charges another 
with fraud, he must know the particular instances on which his 
charge is founded, and therefore ought to disclose them. The rule 
in pleading is this : that wherever a subject comprebends multiplic- 
ity of matters, to avoid perplexity, gêner ality of pleading is allowed, 
as a bond to return ail writs, etc. But if there be anything spécifie 
in the subject, though consisting of a number of acts, they must be 
ail enumerated." J'Anson v. Stuart, 1 Term B. 748, 753. And by 
the weight of modem authority, English and American, it is well set- 
tled that at law, as in equity, a mère allégation of fraud in gênerai 
terms, witbout stating the facts on which the charge rests, is in- 
sufficient. Lord Chancellor Selboukne, Lord Hathçelet, and Lord 
Blackbuen, in Wallingford v. Mutual Soc. 5 App. Cas. 686, 697, 701, 
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709; Service \. Heerinance, 2 Johns. 96; Brereton v. Hull, 1 Denio, 
75; Weld v. Locke, 18 N. H. 141 ; Bdl v. Lamprky, 52 N. H. 41 ; Phil- 
lips V. Potter, 7 R. I. 2b9, SOO; Sterling y. Mercantile Ins. Co. 32 
Pa. St. 75; Gilès v. WMlains, 3 Ala. 316; Hynson v. Dunn, 5 Ark. 
395; HaJe v. TFesi Virginia Co. 11 W. Va. 229; Capuro v. Builders' 
Ins. Co. 39 Cal. 123; C7o/« v. Joiie!! Opéra House, 79 111. 96. 

The third plea (relying upon the distinction affirmed in Griswold, 
Pet'r, 13 R. I. 125, to exist between a bond to "abide and perform" 
and a bond to "abide" a decree) allèges that the "said writing was ob- 
tained from the said défendant by the plaintiffs, and by others in col- 
lusion with them, by fraud, covin, and misrepresentation; that is to 
eay, that heretofoi-e the said Thomas G. Durant was arrested on a 
writ of ne exeat, issued from the suprême court of the state of Rhode 
Island, in a suit in equity, wherein onelsaac P. Hazard was complain- 
ant, and the said Durant and others respondents, which suit is the suit 
in equity mentioned in the condition to said supposed writîng obliga- 
tory; and that the plaintiffs, with other persons coUuding with them 
and assiating them as their agents and attorneys, procured the signa- 
ture of the défendant to said supposed writing obligatory, representing 
to him that said writing was a bail-bond, and a bond conditioned that 
said Durant should abide the orders and decrees of the said suprême 
court in said cause ; and that the défendant signed and sealed said 
writing, relying upon and believing such représentations made by the 
plaintiffs, and such other persons coUuding with them and assisting 
them as their agents and attorneys, ail which représentations were 
untrue and false, and by means of said misrepresentations the de- 
fendant, in confidence thereof, signed and sealed said writing." For 
causes of demurrer to this plea, the plaintiffs hâve assigned that the 
défendant does not allège therein that he is an illiterate or a blind 
person, and that upon his request to hâve the writing read to him it 
was falsely read,nor that he had not himself read it, hor that he was 
ignorant of its contents, nor that his signature to it was obtained by 
the fraudulent substitution of it for another instrument, which it was 
his intention to exécute as su-rety, nor any other facts showing that 
he did not in f act know and was not bound in law ta know its légal 
ténor and effect, or which would entitle him to rely upon the alleged 
représentations of the plaintiffs and their agents and attorneys. 
This plea is clearly insuf&cient, for the reasons assigned in the de- 
murrer. A person, capable of reading and understanding an instru- 
ment which he signa, is bound in law to know the contents thereof, 
unless prevented by some fraudulent devicô, such as the fraudulent 
substitution of one instrument for another. This plea does not aver 
any fact to excuse or justify the défendant in relyiiig' upon the rep- 
résentations alleged to hâve been made in behalf of the plaintiffs. 
Thoroughgood's Case, 2 Rep. 9; Anon. Bkin. 159; Maine liis.Co.y. 
Hodgkins, 66 Me. 109; Seeright v. Fletcher. 6 Blackf. 380; Hawkins 
T. Hawkins, 50 Cal. 558. ....;. 
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The fourth plea, of which a copy of the bill and record in the suit 
in equity in the supreûie court of Ehode Island, mentioned in the 
bond sued on, is made part, allèges that it appears from au inspec- 
tion of that bill and record that that court had no jurisdiction of the 
bill, or of the niatter therein set forth, and that there was nothing al- 
leged in the bill upon which that court ,could make any valid order 
or decree whatever, except to dismiss the bill, and that no decree had 
been made in the suit which the défendant could be lawfully called 
upon to abide and perform. Thisplea is demurred to, on thegiound 
that it nowhere allèges that that -court had not jurisdiction of that 
suit by leason of Durant's appesring therein as défendant or sub- 
mitting himself to the jurisdiction of the court, or that that court 
had not jurisdiction of the suit and of Durant, or that its orders and 
decrees therein were not valid and binding upon him. The record 
of that suit shows that personal service was made on Durant within 
the jurisdiction of the court, and that he appeared in the suit. The 
bond, so far as this plea shows, was voluntarily given by Durant, and 
by the défendant as his surety. The only ground, appearing on the 
record or suggested in argument, for impugning the jurisdiction of 
the court, is that the bill, which wasfiled by Hazard, in behalf of him- 
self and other stockholders in the Crédit Mobilier of America, to 
charge Durant with certain funds of that corporation, did not contain 
sufficient allégations that the corporation had beenrequested and had 
refused to bring suit against Durant, to support a bill in behalf of the 
stockholders, within the rule established by the suprême court of tho 
United States in Hawes v. Onkland, 104 U. S. 450. But the suprême 
court of Ehode Island is a court of gênerai equity jurisdiction, and 
as such entertained that suit. Pub. St. E. I. c. 192, § 8; Hazard v. 

Durant, 11 E. I. 195, and 14 E. I. . The defect suggested is not 

want of jurisdiction over the whole subject, but incompleteness in 
the statement of the facts required to justify the stockholders in in- 
voking the exercise of that jurisdiction. Such a defect or informality 
cannot be availed of by either of the obligors to def eat an action upon 
the bond; and whether want of jurisdiction of the former suit on any 
ground could be set up in défense of this action need not be consid- 
ered. Jesup y. Hill, 7 Paige, 95; Gristvold, Pet'r, ubi supra. 

The fifth plea allèges. that Durant, at the time and place of the 
making of the supposed writing obligatory, "was unlawfully inlpris- 
oned by the said plaintiiïs and others in collusion with them, and 
then and there detained in prison, until, by the force and duresrf of 
imprisonment of him, the said Thomas C. Durant, he, with the said 
défendant as surety, made the said writing, signed and sealed and 
delivered the same to the said plaintiffs as their deed." To this plea 
the plaintiffs bave demurred, because it does not allège that the 
writing was executed by the défendant under force and duress of im- 
prisonment of himself, nor that he did not voluntarily exécute it as 
surety with knowledge that it was executed by Durant as principal 
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under force and duress of jmprisonment, as alleged in the plea. This 
plea does not set forth facts enough to make ont a défense. Duress 
at common law, where no statute is violated, is a personal défense, 
which can only be set up by the person subjeeted to the duress; and 
duress to the principal will not avoid the obligation of a surety; at 
least, unless the surety, at tbe time of executing the obligation, is ig- 
norant of the circumstances which render it voidable by the princi- 
pal. Thompson v. Lockwood, 15 Johns. 256; Fisher v. Shattuck, 17 
Pick. 252; Rohinson v. Gould, 11 Cush. 55; Bowman v. Hiller, 130 
Mass. 153; Ilarris v. Carmody, 181 Mass. 51; Griffith v. Sitgreaves, 
90 Pa. St. 161. The case of Hawes v. Marchant, 1 Curtis, 136, ^n 
this court, was not a case of duress at common law, but of oppres- 
sion by the illégal exercise of officiai power in excess of statute au- 
thority, and was decided upon that gi-ound. 

The seventh plea, setting up a release executed to Durant in 1881 
by a receiver of the corporation appointed in Pennsylvania, is clearly 
bad, because that release was executed a year before the decree of 
the suprême court of Ehode Island, the non-performance of which is 
the breach alleged in the déclaration. The release, if it had any 
légal effect, could only be availed of by pleading it in that court be- 
fore the decree. Biddle v. Wilkins, 1 Pet. 686. 

Demurrers sustained. 



In re ks. Quan. 

(Circuit Court, D. California. August 7, 1884.) 
L Ghinbse Restriction Aots — Ckhtificatb op Collectob op Pobt — Evr- 

DENCB. 

With référence to Chinese laborers re-entering the United States after hav. 
ing once left, congress did not intend, in the amendatory act of July 5, 1884, 
that the certiflcate of the coHector of the port^ required by section 4 of tlie orig- 
inal statute, should be produced by such Ghinamen as had departed from the 
United States before it would hâve been possible to obtain the certiflcate from 
the coUector. The présentation of such a certiflcate gives the Chinese a prima 
fade privilège to return, but the privilège may rest upon évidence other thaa 
the certiflcate, bearing upon the facts it would hâve proved. 

2. Same — Chinese, Oïhbb than Labobbbs, En Routk to Unitbd States on 

Jdly 6, 1884. 

Chinese, other than Chinese laborers entitled under the treaty with China, 
and not prohibited from entering the United States by the restriction acts, who 
left China or other foreign country before July 5, 1884, on their way to enter 
the United States, are now entitled to enter, upon such satisfactory évidence 
as was recognized as compétent and sufflcient before the amendatory act of 
.Tuly 4, 1884. 

3. Bamb — Cebtipioate — Good Only to Admit Individuai. Descbibed in It. 

The certiflcate required of returning Chinese cannot entitle the wife or chil- 
dren of thé holder to enter with him. There raust be either an indepeûdent 
certiflcate for each, or else the certiflcate issued to the husband or father must 
contain also a certiflcate of the facts required, both as lo the wife and each 
minor chjld sought to be introduced. 
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On Habeas Corpus. 

S. G. Hilborn, U. S. Atty., for the United States. 

T. D. Riordon, E. D. Wheeler, Harvey Brown, and L. J. Mowry, 
for petitioner. 

Before Sawyer and Hoffman, JJ. 

Sawyer, J. Upon careful considération of the act approved July 
5, 1884, to aœend an act entitled "An act to exécute certain treaty 
stipulations relating toChinese," etc., we hold and we hâve determined, 
in passing upon the right of Chinese to enter the United States, to be 
governed by the rules as stated in the f ollowing propositions : 

1. Chinese laborers who were in the United States on the seven- 
teenth day of November, 1880, and who departed from the United 
States prior to June 6, 1882, before the collecter of the port was pre- 
pared to give the certificate required by section 4 of the original act, 
are entitled to re-enter the United States on satisfactory évidence, 
ojiher than the certificate prescribed in said section 4, that they re- 
sided in the United States on November 17, 1880, or came into the 
United States between that date and August 4, 1882. There is noth- 
ing in the amendatory act on this point that requires a construction 
more unfavorable to Chinese laborers than that given by us in Leong 
Yick Dew, 19 Fed. Ebp. 490, to the original act. Droppingthe word 
"and," after the clause in section 3 in the original act, "the two fore- 
going sections shall not apply to Chinese laborers who were in the 
United States on the seventeenth day of November, 1880," etc., and 
Bubstituting therefor in the amendatory act, "nor shall said sections 
apply to Chinese laborers who shall produce to said master, etc., 
* * * the évidence hereinafter in this act required of his being 
one of the laborers in this section mentioned," makes two classes — 
the gênerai class, embracing ail who were in the United States be- 
tween the two dates, and the subrolass, being those of that class who 
could obtain the certificate provided for in the next following section 
4. This change renders the propriety of our construction of the orig- 
ginal act still more apparent, and seems intended to affirm it. Sec- 
tion 4 only applies, and in the nature of things can only apply, to 
those Chinese laborers in the country at the dates mentioned, who de- 
parted from the country after the passage of the act; for as to those 
who had already departed it was impossible for the collecter to go on 
board of the vessel before their departure and make the prescribed list, 
or deliver the prescribed certificate. The last clause of section 4, mak- 
ing the prescribed certificate "the only évidence permissible to es- 
tablish a right of re-entry," has référence alone to those Chinese la- 
borers provided for in the first part of the same section, and in the 
nature of things could only refer to that class, for as to no other 
could the collecter possibly go aboard the vessel before her departure 
and make the list and issue the certificate. The act certainly did 
not contemplate that the collecter should perform thèse acts upon 
veosels and in regard to Chinese laborers already goné. The lan» 
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guage is, "the said certificate shall be the only évidence," etc. Wbat 
is the "said certificate?" Clearly, the certificate whieh the collector 
is to issue to the departing laborer, in pursuance of the provisions of 
the first clause of the section, upon going aboard the vessel and mak- 
ing the required list before ker departure. It could be no other. No 
other certificate is provided for, and this could not be done, and con- 
gress did uot do, or intend to do, so unreasonable a thing as to give 
a right to a certificate, and impose the corrélative duty to produce it, 
as to persons who had already departed before the passage of the act, 
and could not obtain it. The act imposes a duty and obligation on 
the government, through the collector, corrélative and précèdent to 
the obligation impused on the Chinese laborer to produce the pre- 
scribed certificate, and the obligation of the latter to produce the cer- 
tificate neoessarily arises subsequently to, and is dépendent upon, the 
performance of the corrélative and précèdent duty and obligation on 
the part of the government to furnish it. To hold that congress in- 
tended to require the performance of the dépendent obligation on th'e 
part of the Chinese laborer until the government bas discharged its 
corrélative and précèdent duty and obligation upon which bis obliga- 
tion rests, imposed by the act, by furnishing the certificate and thereby 
rendering it possible for him to produce it, would be to attribute to 
congress a deliberate intent to enact a palpable and glaring absurd- 
ity, thereby violating one of the most vénérable canons of statutory 
construction, that a statute must not be so construed as to lead to an 
absurd conclusion. We must conclude, therefore, that it was not in- 
tended to require the production of the certificate by those who de- 
parted from the country before it was possible to obtain it. And 
that congress did not intend to exclude such Chinese laborers as 
were in the country at the time mentioned is clearly œanifest, be- 
cause it bas said so in express terms in the provision of section 3, 
"that the two foregoing sections [excluding Chinese laborers] shall 
not apply to Chinese laborers who were in the United States on the 
seventeenth day of November, 1880," etc. It is clear, from the neces- 
sities of the case, that this section is only applicable to those who 
departed after the passage of the act, and who had the opportunity 
to procure the certificate. To hold otherwise would be to render 
this clause, making the impossible certificate the only évidence as to 
those who had departed before the passage of the act, absolutely in- 
consistent with the clause of section 3 referred to, that the preceding 
sections "shall not apply to Chinese laborers who were in the United 
States" at the designated period, and render that provision whoUy 
nugatory, as well as to violate the treaty which the act professes to 
exécute and not to abrogate. The différent provisions of the statute 
must be so construed, if possible, that they can stand together, and 
not so as to nuUify each other. 

The clause of the amendment making the certificate the only évi- 
dence as to those to whom it is applicable of a right to re-enter the 
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United States, only déclares in express' and explicit terms what we 
held the original act to mean, and in no way changes its eiïeet, in 
this particular, as we had construed it. Our eonstruetion of the orig- 
inal act in Leong Yiek Dew, 19 Eed. Eep. 491, was before congress 
at the lime of the passage of the amendatory act. If it had been in- 
tended to make tbe amendaient as to the prescribed certificate being 
the only évidence of a right to return applicable to those Chinese 
laborers who were in the country at the date of the treaty, and who 
departed after that date and before it was possible to obtain the cer- 
tificate required, as to whom we had before distinctly held it to be in- 
applicable, congress would certainly bave amended the first clause 
of section 3 so as to read, in substance, as foUows : 

"ïhe two preceding sections shall not apply to Chinese laborers who were 
in the United States on the seventeenth day of November, 1880," etc., "ex- 
cept as to those who departed from the United States after said seventeenth 
day of Novemher, 1880, and before the passage of the aot, or iefore it was 
possible to obtain such oertifloate. " 

This is, in effect, the way those who insist upon the production of 
such certificate by that class, as the only évidence of their right to 
re-enter the United States, must read it in order to sustain their view. 
Congress bas not introduced any such exception, and we are not au- 
thorized to interpolate it into the act. To do so would be to legis- 
late, not to construe. The action of congress in not introducing any 
exception of the kind indicated, in view of our well-known previous 
construction of the original aet on this very point, is, in effect, an 
emphatic approval of that construction. 

The requirements of the certificate bave, it is true, been enlarged, 
but this in no way affects the aot m this respect as construed by us 
upon any disputed point of construction. We are entirely satisfîed 
with the décision in the case cited, and adhère to it, and apply it to 
the amended act, to which it is as clearly applicable as to the orig- 
inal, and, we think, more clearly so, 

The United States attorney insists that it ought now to be conclu- 
sively presumed that ail Chinese laborers who departed between the 
dates named hâve already returned. Congress bas not provided 
that there shall be any such presumption, conclusive or otherwise, 
and we are not authorized to legislate or incorporate any such pre- 
sumption into the act. 

2. The only évidence upon which Chinese laborers who departed 
from the United States after June 6, 1882, can now be admitted, is a 
certificate containing ail the essential matfers required by section 4 
of the original act, or the certificate provided for in the amendatory 
act ; and Chinese laborers who departed from the United States prior 
to July 5, 1884, or before the collector was prepared to issue certifi- 
cates under the latter act, having such a certificate regularly issued 
under the act of 1882, and who produce it to the collector on their 
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return, are prima fane entitled to re-enter the United States, al- 
tbough they do not arrive till after July 5, 1884. 

3. Chinese laborers who bave departed from the United States 
sinoe the eoUector has been prepared and ready to furnish the oer- 
tificates required by section 4 of the restriction act, as amended by 
the said act of July 5, 1884, can only re-enter the United States upon 
the production of the certificate required by said amendaient, which 
is the only évidence to show & prima facie right, in suoh cases, to re- 
enter the United States. Shoald the United States produce évidence 
to overthrow such prima facie évidence of a right to re-enter the 
United States, the party claiming the right to re-enter may rebut 
such évidence produced by the United States, by any évidence gen- 
erally compétent under the ordinary rules of évidence. 

4. Chinese other than Chinese laborers, entitled, under the treaty 
with China, and not prohibited from entering the United States by 
the said restriction acts, who left China or other foreign country be- 
fore July 5, 1884, on their way to enter the United States, are now 
entitled to enter upon sùch satisfactory évidence as was recognized 
as compétent and suflBcient before the passage of said amendatory 
act of July 5, 1884, 

5. The wife or minor child of a man of the Chinese race entitled 
to corne to the United States, other than a Chinese laborer,is a "Chi- 
nese person," within the meaning of said original and amendatory 
restriction acts, and entitled to entejr upon the production of the re- 
quired certificate, but not otherwise, under the provisions of the said 
amendatory act. They cannot, nor can either of them, enter upon 
the certificate issued to the husband or father alone, not embracing 
the required description and name of- the wife or child. There must 
be either an indépendant certificate, such as required, or the certifi- 
cate issued to the husband or father must also contain a certificate 
of the facts required by the statute, both as to the wife and as to 
èach minor child sought to be introduced. But the wife and minor 
children, who hâve not, in fact, adopted the occupation of a laborer, 
of a Chinese man, should be deemed to belong to the class to which 
the husband or father belongs. 

I will say in regard to the last proposition that the amendatory 
act says: "Every Chinese person other than a laborer * * *" 
shall procure the prescribed certificate. It does not say every Chi- 
nese person except the wife or child of one having a certificate ; and 
we are satisfied that the provision embraces every Chinese individual. 
Webster ,defines a "person" to be an individual of the human race, 
and includes men, women, and children, Bouvier's Law Dictionary 
also defines the word "person" as including men, women, and chil- 
dren. "Every Chinese person" is a term of broad significance, and 
manifestly includes ail, as used in this act of congress. We are un- 
able to give it any other construction. We are not authorized to 
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introduce a provision like this: every Chinese person "except the 
•wife and child of a Chinese man presenting the required certificate." 
That would, also, be legislating, rather than construing. We do not 
perceive that it would make any great différence, when the construc- 
tion becomes known, and it is the natural construction whioh any one 
■would put on the act. The husband, when he . obtains a certificate 
for himself, can as readily obtain it for his wife and child, — either an 
indépendant certificate, or hâve the name.and facts showing the re- 
lations of the parties introduced into his own certificate ooncerning 
them ail. Any other construction would open the door to extensive 
frauds that might be perpetrated, because there can be no distinc- 
tion between an infant from the time he is born until he is 21 years 
of âge. He, in law, is a minor — an infant — until his majority, under 
the control of his father and a part of his father's family. There 
are a great many coming hère from 12 to 21 years of âge, and any 
one who might choose to father thèse minor children might bring any 
number of them hither if the construction claimed for it is allowed. 
It would open the door to frauds and difficulties, whereas, now, on 
the construction adopted, the requirements of the act are very clear, 
and can be readily complied with by the party applying for a certifi- 
cate for himself, by, at the same time, procuring one for his wife and 
child, or having the proper facts incorporated into his own certificate. 
Thèse are the propositions which we adopt in the construction of the 
new act, and which we propose to apply in passing upon the ques- 
tions arising in the cases that are now before us. 



Unitbd States v. Wbbstbe.' 
(District Court, D. Indiana. May Terra, 1884.) 

1. ImDICTMBNT — SOLDIBRS' DlSCHARGB PaPERS — "WlTHHOLDINO OP. 

The act of May 21, 1872, (17 8t. at Large, 13 ,) " prohibiting the rétention of 
BOldiers' diacharges by daim agents and attoineys," is still in force as to the 
rétention of soldiers' discharges ; and while not carried into the Kevised Stat- 
utes, neither is any portion of it embraced In any section of the Révision, within 
the meaniiig of the "repeal provisions '' (Rev. St. §§ 5595, 6596,) and it is not 
therefore afiected nor changed by the Révision. 
3. Bamb — Rev. 8t. f 5485— Land-Warbants. 

Section 5485, Rev. St. , is talsen textually from section 31, act of March 3, 1373, 
(17 St. at Large, 5S5,) which act impliedly repealed that part of the àct of 1872, 
êupra, relatingto the withholdlng of land-warrants; but section 5485, Rev. St., 
per se, does not in any yvay concern nor aflfect the act of 1872 in respect to dis- 
charge papers. 

On Motion for Instruction to Jury. 
Baker, Hord dk Hendricks, for défendant. 

'Reported by Chas. H, Me Garer, Esq., Asst. U. S. Dist. Atty. 
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Chas. L. Holstein, U. S. Atty., and Chas. H. McCarer, Aast. U. S. 
Atty., for the United States. 

Woods, J. The first count of the indictment is predicated upon 
the act of congress approved May 21, 1872, and charges the défend- 
ant with having unlawfully withheld a discharge paper from its 
owner. Counsel for the défendant ask an instruction to the jury to 
the effect that thia law was repealed by the enactment of the Revised 
Statutes of the United States, section 5485, of which, it is olaimed by 
counsel, embraces a portion of the act in question, namely, the por- 
tion which makes it a misdemeanor to withhold a land-warrant from 
the owner without his consent. In the judgment of the court the in- 
struction must be denied. The "repeal provisions" of the Eevised 
Statutes (title 74, §§ 5595, 5596) are to the effect that the Révision 
shall be deemed to "embrace the Statutes of the United States, gên- 
erai and permanent in their nature, in force on the first day of De- 
cember, one thousand eight hundred and seventy-three, as revised 
and Consolidated by commissioners appointed jander an act of con- 
gress," and that "ail acts of congress passed prior to said first day of 
December, * * * any portion of which is embraced in auy sec- 
tion of said Révision, are hereby repealed : provided, that * * » 
ail acts of congress passed prior to said last-named day, no part of 
which are [is] embraced in said Révision, shall not be affected or 
ehanged by its enactment." 

While the act of 1872, in the terms of its enactment, embraces land- 
warrant as well as discharge papers, it had been repealed in respect 
to land- warrants before the enactment of the Re vision, and conse- 
quently it cannot be said with propriety that the provisions of sec- 
tion 5485 of the Révision, in respect to the withholding of land-war- 
rants, was taken from the act in question. On the contrary, it is 
plain that section 6485 was taken textually from section 31 of the 
act of congress, approved March 3, 1873, entitled "An act to revise, 
consolidate, and amend the laws relating to pensions." 17 St. 585. 
This section (31) déclares it to be a high misdemeanor to withhold 
wrongfuUy from the owner the land-warrant issued to him, and pro- 
vides for différent and severer punishments than are required for the 
like offense by the act of 1872, and consequently, by implication, re- 
peals that act in respect to land-warrants; but as a repeal by impli- 
cation, in such a case, goes no further than the inconsistency between 
the later and the earlier statute, it must be held that in respect to 
discharge papers the law of 1872 is still in force. 
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JflSTBs and others v. Williams and others. 

(Circuit Court, S. D. New York. July 31, 1884.) 

TBADE-MARK — FOBEIGN PUBLISHEB — AMEEIOAN ASSIGNEE — USE OP A NaME— 

HiGHT OF Action. 

The publisher of " Chattertox," in England, having assigned the exclusive 
right to use and proleet tliat name in this country, the assignée may maintain 
his action against any other persou who uadertakes to publish books uader 
tliat name in tiie United States. 

In Equity. 

J. L. S, Roherts, for oratora. 

Walter M. Rosehavlt and Roger Foster, for défendants. 

Wheeleb, J. Mr. James Johnston, of London, England, appears 
to hâve published a regular séries of juvénile books of uniform ap- 
pearance, and in a style of peculiar attraotiveness, and called them 
the Chatterbox, until they hâve become widely known and quite pop- 
ular by that name, in tbat couutry and this. He assigned the ex- 
clusive right to use and protect that name in this country to the ora- 
tors for 10 years from January 1, 1880. The défendants bave since 
that time commenced the publication of a séries of books, and called 
them by that name, and made them so similar in appearance and 
style to those of Johnston as to lead purchasers to think they are the 
same. As a matter of fact it is found that they intended to make 
the books appear to be the same, and to avail themselves of the pop- 
ularity which the books had attained by the labor and skill bestowed 
upon them by and at the expense of Johnston. There being no copy- 
right to prevent, the défendants claim the right to so print and pub- 
lish the séries of books in this country, and that if they bave not the 
right, the orators hâve no right to prevent them. There is no ques- 
tion but that the défendants hâve the right to reprint the composi- 
tions and illustrations contained in thèse books, including the titles of 
the several pièces and pietures. JoUie v. Jaques, 1 Blatchf. 618. 
That does not settle the question as to the right elaimed hère. There 
is work in thèse publications aside from the ideas and conceptions. 
Johnston was not the writer of the articles nor the designer of the 
pietures composing the books, but he brought them out in this form. 
The name indicates this work. The défendant, by putting this name 
to their work in bringing out the same style of book, indicate that 
their work is his. This renders his work less remunerative, and 
while continued is a continuing injury whieh it is the peculiar prov- 
ince of a court of equity to prevent. Thèse principles are discussed, 
settled, and applied in McLean v. Fleming, 96 U. 8. 245. 

It has been argued that there bave been various publications from 
earlier times by the same name, so that no new right to the use of 
that name could be acquired. This would be true, doubtless, as to ail 
such publications as those to which the name was applied, but not as 
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to those essentially différent. The fact of thèse other publications 
bears only upon the question of fact as to whether Johnston's work 
had corne to be known by.this name, and the défendants by using the 
name represent that their work is the same. The conclusion stated 
as to the fact has been reached after considération of what is shown 
as to thèse other publications. 

Johnston had the exclusive right to put his own work, as bis own, 
upon the markets of the world. No one else had the right to repre- 
sent that other work was his. Not the right to prevent the copying 
of his, and putting the work upon the markets, but the right to be 
free from untrue représentations that this other work was his when 
put upon the markets. This gives him nothing but the fair enjoy- 
ment of the just réputation of his own work, which fuUy belongs to 
him. It deprives others of nothing that belongs to them. 

The question then arises whether Johnston could transfer his right, 
or any part of it, to the orators, so that the défendants, in what they 
hâve done and are about to do, trespass upon the orator's rights, and 
not upon Johnston's. He could not do ail this himself ; he must act 
by and through others. No reason is apparent why he could not give 
them the exclusive right to put his work on the market as his, as be 
had that right. This seems to be what he undertook to do. They 
had that right, and the profits of its enjoyment would belong to them. 
The défendants would deprive them, and not Johnston, of the profits. 
The injury would be to them and not to him, and they are, in thia 
view, entitled to the remedy. 

It is objected that they aîso trespassed upon Johnston's rights be- 
fore they acquired them. This may be true, and, if so, they may be 
liable for the damages. Such a trespass would not prevent them 
from acquiring a lawf ul right in a lawful manner. Had such tres- 
passes been so fréquent and long-continued that the work had corne 
to be known to be the work of others, or had lost identification aa the 
work of Johnston, the course of the défendants might not amount to 
any représentations that their work was his; but the évidence does 
not show this. As the case is now understood the orators appear to 
be entitled to relief. 

Let there be a decree for an injunction and an account. 
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The Senatob. 

'Digtriet Court, N. D. Ohio. November 4, 1876.> 

Procbedikos in Rem— Stbvbdokb Sbrvicb. 

The services of a stevedore are necessary to the gênerai business of the trans* 
portation of the cargo, and contribufe to the rewarda of capital employed in 
maritime service. They should be regarded as maritime service, and the steve- 
dore f urnishcd with a remedy against the vessel. 

In A4miralty. 

H. D. Goulder and F. Kelly, for libelant. 

WEiiKBE, J- The libelant made a contract with the master of the 
vessel to perform service as a stevedore, to unload her cargo at the 
port of Cleveland. Having performed the service, and not having 
received his pay. .therefor, he proceeds in rem against the vessel for 
his wages. 

The only questions made in this case are, whether the service was 
a maritime one, and whether a lien therefor attached upon the ves- 
sel. Stevedores are a class of laborers at the ports, whose business 
it is to load and unload vessels ; and by long practice they become 
experts at the business. Like the occupation of a sailor, it requires 
practice as well as judgment to insure the faithful and profitable dis- 
charge of the duty. The safety of the vessel, as well as the cargo, 
dépends very largely upon the manner in which it is loaded, — how 
the cargo is stored; whether secured so that one part of it does not 
injure another, or that storms do not break it loose, or shift and 
thereby damage it ; and whether the vessel is trim or well-balanced 
for navigation. The necessity for skilled labor has created the de- 
mand for this separate class of laborers, and induced men to adopt 
it as an occupation. They hâve, in the large expansion of the busi- 
ness of transportation upon our lakes and rivers, become a necessity 
in every port. The demand for such service oannot be fulfiUed by 
the common laborer; hence they hâve become so connected with nav- 
igation, to load as well as unload vessels, that they are regarded as 
a part of the maritime machiuery for the commerce of the lakes. 
They perform an indispensable part of the transportation and deliv- 
ery of a cargo, — to begin it and conclude it. If services intermedi- 
ate are regarded as maritime, why not the commencing and closing 
service? The libelant in this case having been employed by the 
master of the vessel to unload the cargo, and the contract being one 
within the scope of his authority as such master, it would seem that 
the service would come within the rule referred to by Judge Emmons 
in The Williams, (1 Brown, 208,) in which he quotes and adopts the 
language of Judge Waee in The Paragon: "Every contract of the 
master within the scope of his authority binds the vessel, and gives 
the créditer a lien for his security." In the same case Judge Em. 
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M0N8 also Baya: "AU maritime contracta made -witHn the scope of 
the master's authority do, per se, hypothecate the ship." 

I am aware that there are décisions opposed to the right to pro- 
ceed in rem for this class of service ; but they do not seem to be 
founded on sound principle, and I do not feel it to be my duty to fol- 
low them. There does not seem to be any différence in principle be- 
tween that service and the service performed by the sailor, the lighter- 
man, the man who sets the rigging, who scrapes the bottom or paints 
the side of the vessel, or by him who furnishes supplies, or tows the 
vessel out or into the port. They are ail necessary to the gênerai 
business of the transportation of the cargo, and contribute to the re- 
ward of capital employed in maritime service, and alike should be re- 
garded as maritime service, and furnish a remedy against the vessel. 

Decree for libelant. 

See The Bernard, 2 Fed. Rep. 712; The Windermere, Id. 722, 727; TJie 
Canada, 7 Fed. Eep. 119; and Hubhard v. Roaoh, 2 Fep. Eep. 394,— [Ed. 



HA.ZA£I> V. BOBIMSON. 193 



Hazabd and others v. Eobinhod and otbera. 
{Vireuil Court, D, Rhode Island. August 4, 1884.) 

1. FEDERAL ConnT— State Court — Removal op Cash— Formai, CompI/Ainants. 

When a party compiainant to a bill in chancery bas been made so, not with 
a View to obtaiîi any deoree in his favor, but solely for the purpose of securing 
the rigbts of oiher individual complaiaants, biâ being a résident of a state 
otlier tban that in whlch the défendant résides is no cause for removal. 

2. Fedebal Couet — Staïe Court — Removal of Case — FaoM what Dbteb- 

MINBD. 

Tbe question Tvhether there is a separate controversy warranting a removal 
to the United States circuit court must be determined by_ the state of the plead- 
ings aiid record of tlia case at the time of flling the pétition for removal, and 
not by the alleuations of that pétition. 

Motion to Bemand Cause. 

Amasee M. Eaton and Josiah Porter, for complainants. 

Edward H. Hasard, Chas. FI. Parkkurst, Elisha C. Clarke, Benj. 
Case, and Francis C, Nye, for respondeuts. 

Before Gbay and Colt, JJ. 

Gbay, J dstice. This is a motion by the complainants to remand 
to llie suprême court of the state of Khode Island a suit in equity re- 
moved into this court upon the pétition of James A Eobinson, one of 
the défendants, under the act of congress of March 3, 1876, c. 137, 
§2. 

The question now before us is not whether the bill can be main- 
tained, but whether the case ahould be tried in this court or tbe state 
court. The only diflSculty in decidiiig this question arises from the 
clumsy and inartificial frame of the bill. So much of the bill as is 
material to the understandïng and détermination of this question is 
as foUows: It begins by stating that it is brought by the widow and 
heirs at law of Jonathan N. Hazard, (some of whom are citizens of 
Ehode Island and the others citizens of New York, and one of whom, 
John C. Hazard, is described as suing "in his own right, or as trustée, 
or however otherwise,") and by the Narragânsett Pier Company, (a 
corporation created in 1836 by a statute of Rhode Island,) against 
Attmore Eobineoa and Benjamin P. Eobinson, citizens of Ehode 
Island, James A. Eobinson, a citizen of New York, and others, whom 
it is unnecessary to enumerate. It allèges that Jonathan N. Hazard 
died intestate in 1878, leaving no debts, and therefore no letters of 
administration hâve been taken ont on his estate; that his widow 
and heirs are the légal owners of the property, real and personal, 
forming bis estaie ; that he owned an undivided half of the property 
belonging to tbe Narragânsett Pier Company, and half of the shares 
in its capital stock; and that the défendant Attmore Eobinson owned 
the other half of such property and stock. It allèges that the com- 
plainants are not informed whether any légal organization of the 
Company was ever eflfected under its charter; that tberè bave been 
v.2lF,no.4— 13 
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no meetings of the company since 1864; that by the charter sucîi 
meetings can only be called by the président or by two directors ; 
that there are not, and for a long time past hâve not been, any prés- 
ident or direetàrs; that the charter and any organization under it 
are in abeyance, and consequently it is impossible to prevent the bar 
of the statute of limitations from giving title to the défendants. Ben- 
jamin F. Eobinson and others, by adverse possession, except by mak- 
ing the Narragansett Pier Company a party complainant to this biil. 
The bill issigned by each of the heirs in person, and by the widow by 
attorney, and is countersigned by two members of the bar as "solic- 
itors for complainants, " but is not otherwise signed by or in behalf of 
the Narragansett Pier Company. The other principal allégations of 
the bili are that Jonathan N. Hazard, on May 10, 1848, made a 
mortgage of bis shares to the défendant Attmore Eobinson, to secure 
the payment of certain notes, which were afterwards paid in fuU; 
and further, that A.ttmore Eobinson, wrongfuUy and without author- 
ity, assumed to act aa agent of the company, took .possession of and 
converted to his own use ail its property, and made leases and con- 
veyances thereof , and never accounted to the company or to its mem- 
bers for rents and profits, or for the proceeds of sales ; that under such 
conveyances and sundry mesne conveyances (particularly set forth in 
the bill) lands of the company are severally claimed by the défend- 
ants ;. and that thèse conveyances, and especially those to the défend- 
ant James A. Eobinson, were fraudulent and void. The bill prays for 
an account of rents and profits and other receipts of Attmore Eobin- 
son from the property of the company, and that the mortgage to him 
from Jonathan N. Hazard be discharged, and the other conveyances 
be declared void, and for further relief. 

The pétition for removal, which was filed seasonably and before 
answering the bill, was based upon the last clause of section 2 of the 
act of 1875, whioh provides that "when in any suit mentioned in this 
iîection there shall be a controversy which is wholly between citizens 
of différent states, and which can be fuUy determined as between 
them, then either one or more of the plaintiffs or défendants actually 
interested in such controversy may remove said suit into the circuit 
court of the United States." 

The jurisdiction of this court is sought to be upheld upon two 
grounds: First, that there is such a controversy between the peti- 
tioner, a citizen of New York, and the Narragansett Pier Company, 
a Ehode Island corporation; and, second, that there is such a con- 
troversy between the petitioner and John C. Hazard, a citizen of 
Ehode Island. Upon fuU considération, we are of opinion that neither 
of the reasons assigned is sufficient to justify this court in retaining 
jurisdiction of the case. 

The whole object of the bill is to establish the rights of the widow 
and heirs of Jonathan N. Hazard in his interest in the stock or prop- 
erty of the Narragansett Pier Company ; and that company is made 
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a party to the bill, not with the view of obtaîning any decree in its 
favor, but solely for the purpose of securing the rights of the indi- 
vidual complainants. The bill leaves it uncertain whether the Com- 
pany ever was organized or had any légal existence as a corporation, 
and is framéd with the view of asserting rights, either in its stock, if 
a corporation, or in its property, if a voluntary association. So fai? 
as coucerns the mortgage to Attmore Eobinson, that was a mortgage 
of Hazard's shares only, in the discharge of which neither the corpo- 
ration nor any holder of other shares had any interest. So far as 
concerns the conveyances of corporate property alleged to hâve been 
fraudulently made by Attmore Eobinson, assuming to represent the 
corporation, the bill is framed upon the theory that, there being no 
président and directors to whom application could be made to call 
bim to account, the individual complainants, as stockholders, are eu- 
titled to proceed against him and his grantees, and to use the name 
of the corporation in so doing. The corporation is no more than a 
formai complainant, and might, perhaps more properly, hâve been 
made a défendant. Hawes v. Oakland, 104 U. S. 460; Hazard v. 
Durant, 11 E. I. 195; Mason v. Harris, 11 Ch. Div. 97. There is, 
therefore, no controversy between the corporation and such a grantee 
which can be fully determined as between thom without the présence 
and participation of the real complainants. Myers v. Construction 
Co. 100 U. S. 457; Ayera v. Chicago, 101 U. S. 184. 

The pétition for removal allèges that Jonathan N. Hazard, in 1864, 
assigned to the complainant John G. Hazard ail his property for the 
benefit of bis creditors; that it is insaffîcient to pay his debts, and 
therefore the widow and other heirs hâve no interest in this suit, and 
the controversy is between the petitioner and the assignée, a citizen 
of Ehode Island. But the facts thus alleged cannot be considered. 
The question whether there is a separate controversy, warranting a 
removal into the circuit court, must be determined by the state of the 
pleadings and record of the case at the time of filing the pétition for 
removal, and not by the allégations of that pétition. 

It appearing to the satisfaction of this court that the suit does not 
really involve a dispute or controversy properly within its jurisdiction, 
it is its duty, under section 5 of the act of 1875, to order it to be re- 
manded to the state court. 
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^UNKEL V. LiTCHFIELD. 

{Circuit Court, S. D. lowa. 1884.) 

Rbjfebbnce op a Question op Validitt of Evidence to a Mastbb fok Rb- 

POBT. 

In the event of interrogatories l:eing propounded calling for testimony so 
clearly and manifeslly foreign to the controversy that they ought to be rejected 
at the very threshold of the case, the court -will not hesitate to make a référence 
to the iiiaster, with instructions to report whether auy interrogatories, to which 
spécifie objections are madc, call for answers manifestly irrelevant to the con- 
troversy. 

In Equity. 

This cause is now before the court upon objections to certain cross- 
interrogatories propounded to the défendant, Litchfield. The motion 
is "for an order of référence of the cross-interrogatories, and the ob- 
jections thereto, to a master of the court, to examine them, and re- 
port upon the sufficiency and validity of the complainant's objections 
to the same." 

C H. Gatch, for the motion. 

Phillips é Day, contra. 

Love, J. There is no doubt that a court of equity may, in its dis- 
crétion, entertain such a motion. There is just as little doubt that 
the court ought to exercise its discrétion to refer in such a case with 
the greatest possible caution. It is manifest, on the one hand, that 
interrogatories may call for disclosures wholly immaterial to the con- 
troversy, and even scandalous and impertinent. A party may, under 
pretext of making proof material to his cause, greatly abuse the 
privilège of examining "witnesses when not in the présence of the 
court, and I must say that this privilège is greatly abused in the 
practice of the bar. Under the semblance and protection of a légal 
examination a party may, when the court is not présent, attempt to 
give vent to his malicious feelings toward his adversary or his wit- 
nesses. It is manifest that he may thus attempt to expose his ad- 
versary or his witnesses to public ignominy and disgrâce without any 
legitimate purpose whatever. He may vex the party opposed to him 
by attempting to bring into the cause matters wholly foreign to the 
issue to be tried. It would be most unreasonable to contend that 
the court should in such extrême cases allow the examination to pro- 
ceed, leaving the party to such remedy as he might hâve by motion 
t" suppress, after the intended mischief is inflicted. There can be 
no serions difficulty where the interrogatories involve matter of mère 
scandai and impertinence wholly foreign to the controversy. It ia 
well-settled practice to refer the pleadings to the master to purge 
them of scandai and impertinence. There is no doubt that inter- 
rogatories may be referred for the same reason. But where the al- 
leged ground of référence is that the testimony sought to be elicited 
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by the interrogatories is whoUy irrelevant to the issue, a serions dif- 
ficulty arises. How can the court or master, without going into the 
whole case in advanoe of the hearing, détermine whether the testi- 
mony sought is whoUy irrelevant or not? A chancery case often 
présents difficult and complex questions and varions issues. It fre- 
quently happens that one matter of évidence beoomes necessary to 
rebut or explain some other matter of évidence eoming incidentally 
into the inquiry. Counsel must necessarily, in filing interrogatories, 
anticipate testimony which his advereary's witnesses may give, and 
seek, by cross-interrogatories, to explain or rebut it. Hence the ex- 
trême — indeed, almost insuperable — difficulty of assuming to strike 
ont interrogatories in limine. The safer course is to allow the in- 
terrogatory to be answered in any doubtful case, and détermine 
the objections to it at the hearing, or in the progress of the cause, 
upon a motion to suppress. Nevertheless, it may ocour that inter- 
rogatories may be propounded calling for testimony so clearly and 
manifestiy foreign to the controversy that they ought to be rejected 
at the %'ery thresbold of the case. When such appears to be the case 
the court will not hesitate to make a référence to the master, with 
instructions to report whether any interrogatories to which spécifie 
objections are made call for answers manifestiy irrelevant to the con- 
troversy. If any doubt exista as to the materiality of the testimony 
sought, the court will not interfère, but leave the party to his ordi- 
nary remedy by motion to suppress. 

The defendant's motion is sustained, and the référence ordered, 
with the foregoing instructions. See Cocker v. Franklin é Bagging 
Go. 1 Story. Eep. 169. 



iROKS V. Manuf'rs Nat. Bank. 

(District Court, Jf. D. IlUnoi». July 14, 1884.) 

National Banking Law — Liabilitt op Stockholdbr — Pdrpose of the Law. 
It was the intention of congress by its act (Rev. St. j 5151) to tnake the ex- 
cess of the cost of the stock of a national bank, up to the par value, an asset of 
the bank, to be resorted to in the event of insolvency, or a guaranty fund, (so 
to speak,) in case the property of a bank is insufflcient to pay its debts. Who- 
ever becomea a stockholder assumes this liability as an élément of his contract. 

Same — Liabilitt dp Peksons Holding Stock in a Rbpbeskntatite CapaC- 
rrr. 

Section 5152, Rev. St., was designed to protect pereons who hold stock in a 
représentative capacity from any peraonal liability, and only makea the funds 
in the hands or under the contro) of such représentative liable. 

In Equity. 

Mason Bros., for plaintifiF, 

H. B. Hurd, for défendant. 
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Blodgett, J . The principal facta which I deemed it necesaary to 
consider for the disposition of the point now in question are thèse : 
William H. Adams was a shareholder in the Manufacturera' National 
Bank. In November, 1874, the bank suspended payment, oloaed ita 
doora, and by a vote of the shareholders went into voluntary liqui- 
dation, being at that time largely indebted beyond its assets. Sub- 
sequently, James Irons, a judgment créditer, filed a creditor's bill, and 
Qbtained the appointment of a receiver to administer the assets of 
the bank. After the passage of the act of June, 30, 18T6, in regard 
to winding up the affaira of national banks, a supplementary bill was 
filed, to which Adama was made a party for the purpoae of enforcing 
the liability of the stockholders. , Pending this proceeding against 
the shareholders Adams died, and a bill of revivor was filed against 
his administrator, and the latter demurs to the bill, on the ground 
that the liability of a shareholder of a national bank does not survive 
against his estate. 

Section 5151 of the Eeviaed Statutes provides that "the share- 
holders of every national banking association shall be held individu- 
ally reaponsiblti, equally and ratably, and not one for another, for ail 
contracts, debts, and engagements of such aasooiation, to the extent 
of the amount of their stock therein, at the par value thereof, in ad- 
dition to the amount invested in such sharea." 

In support of hia demurrer the administrator cites a large number 
of adjadged cases, chiefly from Maasachusetts and Pennsylvania, 
where the contingent liability of shareholders for the debts of the cor- 
poration in which they held stock, under the spécial statutes of those 
states, was involved and considered ; but it is noticeable that in most 
of the cases the question was either on the liability of the executor 
or adminiatrator to pay calla or assessments on the stock of deceased 
stockholders, where it was clear that the stock would only be a bur- 
den to the estate; or in cases where the stockholder's liability was 
held to be in the nature of a penalty for aome violation of the provis- 
ions of the statute regulating the affaira of the corporation. As I un- 
derstand the able and exhaustive brief filed by the learned counael 
for défendant, he concèdes that if the liability of a shareholder of a 
national bank is to be construed as a contract obligation, then it sur- 
vivea as against the représentatives of his estate. 

So far as the clause of the national bank act which I hâve quoted 
has been construed by the court, it seems to me to hâve been as- 
sumed that it waa the intention of congress to make this a contract 
liability. Thèse cases are Davis v. Weed, 44 Conn. 569; Hobbs v. 
Western Nat. Bank, 9 Eeporter, 469; Davis v. Stevens, 17 Blatchf. 
259; Laing v. Burley, 101 111. 591. From ail the varions provis- 
ions of the act it seems to me that it waa the intention of congress 
to make this liability to the extent of the par value of the stock, 
over and above what the stock had coat, an aaset of the bank, to be 
reaorted to in the evett of insolvency, or a guaranty fund, so to 
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epeak, in case the property of a bank was insufiBicient to pay its debts. 
Whoever became a shareholder assumed thîs liability as an élément 
of his contract. He is declared individually responsible for the lia- 
bilities of the bank, to the extent of the amount of his stock at the 
par value thereof, and this responsibility attaches as soon as the rela- 
tion of shareholder is assumed, and continues until the relation ceases. 
My view is that congress intended to give ail persons dealing with the 
bank the guaranfcy or assurance of this shareholder's liability, for the 
purpose of giving crédit to bariks organized under this law. The cap- 
ital paid in on the shares might be lost or wasted by fraud or bad 
management, but this additional shareholder's liability conld net be 
wasted, but remains as a fund to be resorted to for the payment of 
debts when the other means of payment are exhausted ; and it would 
certainly very much abridge this security if the liability of a share- 
holder is to cease with his death, It seems to me to be a liability 
which survives against the estate of a deceased shareholder, to the 
same extent as if the shareholder had, at the time he subscribed to 
or acquired his stock, signed a written agreement to pay an amount 
equal to the par value of the stock, on the debts or liabilities of the 
association, when called upon by the receiver of the bank to do so, 
and such an agreement undoubtedly would survive as against the 
représentatives of the shareholder's estate. 

Some stress is also laid in this case upon the succeeding section, 
which reads as f oUows : 

"Sec. 5152. Persons holding stock as executors, administrators, guardians, 
or trustées, shall not be personally subject to any liability as stockholders r 
but the estate and funds in their hands shall be liable in like manner and to 
the same extent as the testator, intestate, ward, or person Interested in such 
trust funds would be if living and compétent to act and hold the stock in his 
own name." 

I think the only purpose of this section is to protect persons who 
hold stock in a représentative capaeity from any personal liability, 
and only makes the funds in the hands or under the control of such 
représentative liable. The object of this section undoubtedly was to 
encourage the investmeqt of trust funds in this class of corporations 
by relieving the trustées from personal liability. 

In this case I think the court can only adjudge the défendant to 
pay in due course of administration. 

The demurrer to the bill is therefore overruled. 
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UowBLL V. Ijammees and others. 

Oireuit Court, D. Ccdifornia. August 11, 1884.. 

MiNBifAL Land— Issue of Patent Exckpting— Intrusion bt Claimant — Ool- 

LATERAL ATTACK ON PaTBNT. 

On June 27, 1867, under the acte of congress of July 1, 1862, and July 2, 1864, 
a patent, regular on Us face, was Issued for the N. E. J^ of section 17, town- 
sliip 9, range 9 E., Mt. Diable base and meridian, to the Central Pacific Rail- 
road Company, to aid in the construction of its road. The patent expressly ex- 
cepted ail minerai lands, should any be found within the tract conveyed, but 
there was noihing to indicate that any part of such land was minerai land. In 
1873 the Company conveyed the land to M., who entered into possession, oc- 
cupied, fenced, built upon, and cultivated the land until 1877, when he sold 
it to C., who also went into possession and cultivated and used the land. 
In 1881 L. entered upon a part of the land, against the will of C, and, claim- 
ing that it was minerai land, took up a miuing claim thereon. Meld, that L. 
could not, by this unlawful intrusion, initiate a right to a mining claim, and 
that the patent was conclusive when coUaterally caTled in question ; f ollowing 
Atherton v. Fowler, 96 U. S. 613, and 8ieel v. Smdiing Co. lOô U. B. 447; S. C. 
1 8up. et. Rep. 389. 

In Equity. 

D. Johnson and W. H. Beatty, for complainant. 

George G. Blanchard, for défendants. 

Sawyee, J. This is a suit in equity to enjoin the défendants from 
committing a trespass in the nature of waste, in working a gold mine 
on the N. E. ^ of section 17, township 9 N., range 9 E., Mt. Diablo 
base and meridian. The quarter section is a part of a section des- 
ignated by an odd nnmber within the limits of the grant made by 
congress to the Central Pacific Eailroad Company, to aid in the con- 
struction of said company's road, by the act of July 1, 1862, (12 St. 
489,) as amended by the act of July 2, 1864, (13 St. 356.) The road 
having been completed in accordance with the provisions of said acts 
of congress, a patent in the usual form was issued to the Central Pa- 
cific Eailroad Company on June 27, 1867. The granting clause of 
the patent is as follows : 

"New know ye, that the United States of America, in considération of the 
premises, and pursuant to the said acts of congress, hâve given and granted, 
and by tliese présents do give and grant, unto the said Central Pacifie Eail- 
road Company of California, and to its assigns, the tracts ofland situated as 
aforesaid and described in the foregoing, y et excluding and excepting from 
the transfer, by thèse présents, 'ail minerai lands,' should any suoh iefov/nd 
to exist in the tracts described in the foregoing; but this exception and ex- 
clusion, according to the terms cl the statute, shall not be construed to in- 
clude coal and iron land. 

"To hâve and to hold the said tracts, with the appartenances, unto the said 
Central Pacific Eailroad Company of California, and to its assigna, forever, 
with the eoBclusîon and exception as aforesaid." 

On Maroh 13, 1873, the Central Pacific Eailroad Company duly 
conveyed the said quarter section, with other lands, to Daniel Me- 
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Carty. McCarty went into the actual possession and occupation of 
the land, claiming title under the said United States patent and sub- 
séquent conveyance to himself. He fenced the lands embraeing said 
quarter of section 17; erected a house, barn, and other out-buildings 
,and improvements upon the said quarter section; cultivated portions 
of it in grain and other products used in bis family, including his 
employés ; burned lime on it for sale; and used the rest of it for hay 
and pasturage, having a large number of cattle, sheep, and hoga upon 
the land. He was thus in the actual possession and occupaticm of 
the land in question, having it under fence and in actual use from 
the tirae of his purchase, in 1873, till November 24, 1877, on which 
day he duly conveyed to the complainant, Cowell, who, upon receiv- 
ing such conveyance, went into the actual possession and occupation 
of the said land, which, by and through his employés, he has ever 
since possessed, occupied, and used for purposes similar to those to 
which they were applied by his grantor, McCarty. 

The défendant, by the permission of complainant, had erected a 
cabin on a portion of the lands of complainant other than that part 
upon which the trespass is alleged to hâve been committed, and out- 
side said quarter of section 17, in which he had lived some years by 
complainant's permission, though without any lease ; from time to 
time, as his services were required, working for complainant. In 
Auguet, 1881, défendant, without the consent and against the will of 
complainant, entered upon the particular portion of the land now in 
question, assuming it to be public minerai land, prospected for a mine, 
and located a mining claim in pursuance, as he claims, of the rules 
and régulations of miners of the district, and of the Eevised Statutes 
of the United States, upon the subject, upon what he now claims to 
be a gold-bearing quartz Iode. He insists that a valuable gold mine 
has been found to exist at the point of the location claimed; that 
the act of congress did not grant "minerai lands" to the Central Pa- 
cific Eailroad Company ; that the patent, although covering the land 
in terms, excepts from its opération any lands that may be found to 
be minerai; that the Iode in question did not pass to the railiroad 
Company either by the act of congress or the patent; and that it 
was, at the date of his location, public "minerai land," open to ex- 
ploration and location by him. There is a good deal of testimony 
tending to show that there was a placer mine on the quarter section 
which had been exhausted and abandoned before the railroad grant 
attached; also that there had been some prospecting for quartz, and 
some found, but that it did not appear to be of sufficieut value to pay 
for working, and that ail work of the kind had also been abandoned 
before the rights of the railroad company attached ; and that nothing 
had been afterwards done, except by the grantees in the patent, and 
that of very little conséquence, to find, work, or develop a mine, till 
the entry and acts of défendant in 1881, complained of. 

An application to the land-ofiSce to purchase the mine claimed to 
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have been located by défendant on the quarter section in question, 
made subsequently to the location of défendant, was rejected, on the 
ground that the land had already been regularly patented to the Cen- 
tral Pacific Eailroad Company, at a time when there were no known 
valuable mines upon tbem, and that, notwithstanding the clause in 
thé patent excluding minerai lands, the exclusion did not embrace 
mines that might be subsequently discovered and developed, and 
that, in issuing the patent to the railroad company, the jurisdiction 
and powers of the land-office had been exhausted. The commissioner 
of the gênerai land-office, in af&rming the décision of the local office 
in rejecting the application, says : 

"Applicantclaima that said Marble Valley quartz mine waa discovered in 
July, 1881. He f urther claiins, that, having complied with the provisions of 
section 2325, United States Revised Statutes, his application should have been 
received. Applicant's counsel argue that minerai lands did not pass to the 
railroad company by said patent issued under the acts of July 1, 1862, and 
July 2, 1864, and in support thereof refer to numerous décisions of courts 
and of this department. The only question arising hère is, were thèse lands, at 
date of the patent to the railroad company, minerai, so that they should have 
been excluded from such patent? If so, then the patenting was an error of 
this office, or fraud was practiced by the railroad company. If not, then the 
title to the lands vested at date of the patent in the railroad company, and 
this office has no further jurisdiction in the premises. It is, therefore, plain 
that the décisions cited by the applicant's counsel do not apply to the case in 
hand. Said township was âurveyed in 1866, and section Unes were run. ïhis 
was at a date when subdivisional Unes of townships were not run in the sur- 
vey of minerai lands. Provision for extending the public surveys over ail the 
minerai lands was not made until the act of July 9, 1870. The fact of the sur- 
vey of said section 17 in 1866, and that the plat of the survey of the town- 
ship or the field-notes f ail to show section 17 to contain ' valuable minerai de- 
posits,' make a prima facie case in favor of the agricultural character of the 
section. It is not alleged, nor does it appear anywhere in the case, that any 
valuable minerai was discovered on section seventeen prier to the issuing of 
the patent. 

"Under the grant to the state of California of sections sixteen and thirty- 
bIx for sehool purposes, the title vests in the state upou survey, if subséquent 
to the act, if the lands were not known to be minerai at that date. Sick. 
Min. Dec. 246. 'Ail minerai deposits discovered upon lands after United 
States patent therefor has issued to a parfcy claiming under the laws regnlat- 
ing the disposai of agricultural lands, pass with thé patent, and this office 
has no further jurisdiction in the premises.' Copp, U. S. Min. Lands, 121. 
This is an established principle recognized by this office, and applying to rail- 
road companies claiming agricultural lands, as well as to any other party 
claiming under the laws regulating the disposai of agricultural lands. The 
exeepting clause in the patent to the railroad company, excluding ail minerai 
lands, other than coal and iron lands, from the transfer, is construcd to mean 
lands knoton to contain valuable minerais prior to the issuing ofthe patent. 
Subséquent discoveries wcnild not affeot the title of the company to the lands; 
it would be entitled to the lands thus discovered. The patent in this case ap- 
pears to have been regularly issued, and no error in this ofiSce in issuing the 
same, or fraud on the part of the railroad company, is alleged or claimed. 
* * « The title to the lands applied for is vested in the railroad company, 
under its said patent dated June 27, 1867, and the land is not subject to further 
disposai by the United States." 
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The complainant insista that, in view of the indisputable facts 
appearing in the case, the défendant is not in a position which en- 
titles him, in this proeeeding, to coUaterally assail the validity of 
his title under the patent for two reasona; and, if I rightly compre- 
hend the décisions of the suprême court upon similar questions, he is 
clearly right in this position. In Atherton v, Fowler the suprême 
court distinctly held that no right of pre-emption can be established 
by a settlement and improvement on a tract of land conceded to be 
public, where the pre-emption claimant intruded upon the actual 
possession of another, who, having no otlier valid title than posses- 
sion, had already settled upon, inclosed, and improved the tract; that 
such an intrusion is but a naked, unlawful trespass, and cannot in- 
itiate a right of pre-emption. 96 U. S. 513. This décision was af- 
firmed in Hosmer v. Wallace, 97 U. S. 579, and Quinby v. Conlan, 
104 U. S. 421. In the latter case the court says : 

"A settlement cannot be made upon public land already oooupîed; as 
against existing occupants, the settlement of another is ineffectuai to estab- 
lish a pre-emption right. Such is the purport of our décisions In AtTierton 
V. Fowler, 96 U. S. 513, and Eosmer v. Wallaoe, 97 U. S. 575.» 104 IT. S. 
423. 

The laws no more authorize a trespass upon the actual possession 
and occupation of another, for the purpose of initiating a pre-emption 
right to take up and aequire under the statutes the title to a pièce of 
minerai land, than to initiate an ordinary pre-emption right to a 
tract of agricultural land. The law does not encourage or permit, 
for any purpose, unlawful intrusions and trespasses upon the actual 
possession and occupation of another. To permit a right or confer 
authority to thus initiate a title to the public land, would be to en- 
courage strife, breaches of the peace, and violence of such a character 
as to greatly disturb the public tranquillity. We are, unfortunately, 
not without painful examples of this kind in this state. Actual pos- 
session and occupation of lands in good faith, public or otherwise, 
hâve always, as against naked trespassers, been regarded as évidence 
of title, and fully protected by the courts of this state from its first 
settlement. In this case the défendant intruded upon the actual pos- 
session and occupation of the complainant, prospected for and located 
a supposed mine upon lands which bad been inclosed with a sub- 
stantial fence, and in the actual continuons possession, occupation, 
and nse of the complainant and his immédiate grantor for eight 
years, claiming title under a patent of the United States, regularly 
issued 14 years before. He is a mère stranger and trespasser upon 
the actual possession and occupation of the complainant, without any 
right recognized by the law of the land, and is not in a position to 
assail the complainant's title. If this is not the rule established by 
the décisions of the suprême court, tben I am unable to comprebend 
their import. See, also, DoU v. Meador, 16 Cal. 820 et seq. 

The patent is entirely regular and valid upon its face, as well as 
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when compared with the record in the land-office. If defeated, it 
must be upon paroi evidenee of mattera dehors the patent and rec- 
ord, developed subsequently to the issue of the patent. To permit 
every intruder, upon his own notions of propriety, to collaterally as- 
sail a patent, regularly issued, on the grounds and under the circum- 
stances disclosed in this case, would be intolérable. If any one was 
injured by the issue of complainant'a patent for lands, since ascer- 
tained by exploration to be minerai lands, and for that reason not 
intended to be embraeed in the congressional grant, it was the United 
3tates, not the défendant. No vested right of his was invaded or 
affected by the issue of the patent, he having at that time acquired 
no interest. He had no equity then, and he has none now, that en- 
titles him to litigate the title of complainant derived from his patent, 
and actuai possession thereunder. His présent equity rests alone 
upon a trespass committed upon the actuai possession of complain- 
ant. 

I alao think it clear that the défendant is not in a position to col- 
laterally assail compiainant's title reating upon the patent, under the 
rule established by the suprême court in Steel v. Smelting Co. 106 
U. S. 447; S. G. 1 Sup. Ct. Eep. 389; Smelting Co. v. Kemp, 104 
U. S. 640-647, and other cases cited in those cases. It is songht to 
distinguish this case from the smelting company cases cited, on the 
ground of the clause in the patent now in question, "yet exclading 
and excepting from the tranafer of thèse présents • ail minerai lands,' 
should any he found to exist in the tracts described in the foregoing. 
* * * To bave and to hold * • * ijvith the exclusion and 
exception aforesaid." In my judgment, the insertion of this clause 
in the patent issued in no respect afïects the rule as established by 
the suprême court in those cases, or its applicability to thia case. 
The act granting to the railroad company "the alternate sections of 
the public lands designated by odd numbera," provided "that ail 
minerai lands shall be excepted from the opération of this act ; " 
that is to say, are not inoluded in the législative grant. 12 St. p. 492, 
§3. The act itself is a présent grant, and makes the exception, So 
the act to extend to California the right of pre-emption to unsurveyed 
public lands, in like manner provided "that the provisions of this 
section shall not be held to authorize pre-emption and settlement of 
minerai lands, which are hereby exempted from the provisions of 
this act," (Id. p. 410, § 7;) and by section 2258, Rev. St., minerai 
lands are also reaerved from sale. In ail thèse cases the act of eon- 
gress itself, in like terms, excludes minerai lands. In neither case 
does it provide that any clause excepting minerai lands should be 
inserted in the patent. Yet the clause, for some reason, is inserted 
in the railroad grants, while it is omitted in pre-emption and other 
patents, so far as such patents hâve come under my observation. 
Section ,4 of the act granting lands to the railroad company providea 
thatmpon the certiûcate of the commissioner provided for, that a 
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prescribed number of miles of road has been complétée! m aoooraance 
witb the provisions of the aot, "patents shall issue conveying the 
right and title to said lands [the alternate sections designated by odd 
numbers] to said company on each side of the road, as far as the 
same is completed, to the amount aforeaaid ; and patents shall, in like 
manner, issue as each forty miles of said road and telegraph line are 
completed." There is no express authority in the statute to issue a 
patent covering known minerai lands at ail, and no more authority 
to insert a clause in a patent issued, excepting or excluding there- 
from, generaily and indefinitely, ,without describing them so as to 
identify tbe exceptions made by the patent, "minerai lands," should 
any be found to exist in the tracts described. There is just as little 
authority for one as the other; as little authority for inserting the 
clause of exclusion, as for issuing any patent at ail embracing minerai 
lands. Under the statute, it is as clearly the duty of the officers au- 
thorized to issue patents to the railroad companies to ascertain 
vrhether the lands patented are embraced in the congressional grant 
and patentable, or are minerai lands and not patentable, as it is in 
the case of a pre-emption, homestead, or other entry and salé of pub- 
lic lands, to ascertain the facts authorizing the issue of the patent; 

The act of congress, as long ago as 1796, provided that "every 
surveyor shall note in his field-book the true situations of ail mines, 
salt-licks, salt-springs, and mili-seats which shall corne to his knowl- 
edge. * * * Thèse lield-books shall be returned to the surveyor 
gênerai, who shall thereupon cause a description of the whole lands 
surveyed to be made ont, and transmitted to the officers wko may su- 
perintend the sales." 1 St. p. 466, § 2. The object, doubtless, is to 
enable the officers in charge to détermine whether the lands are pat- 
entable or not. ïhis provision bas been in force ever since, and it 
■waf| earried into the Eevised Statutes, (section 2395.) So, also, the 
minerai lands, at the date of the survey of thèse lands, were not au- 
tborized to be surveyed by running the section lines. Thus the gov- 
ernment bas provided means to enable the land-offioe to détermine 
tbe charaeter of the lands, and whether or not they are of the char- 
acter granted by the acts, or authorized to be sold or otherwise dis- 
posed of. No authority is given to.issue patents in any of thèse 
oases to minerai lands excepted in the acts of congress, and this faot 
necessarily involves the duty to détermine whether lands . for which 
patents are sought are minerai or noti and it is presumed ■ that thàt 
duty was duly performed. In this case, the évidence shows that there 
was nothing in the records of tbe land-office to indicate that thie 
lands in question were minerai ; and the fàot that they 'had been 
surveyed at a time when minerai lands were not authorized to be 
surveyed, and the plats filed without designating the lands as min- 
erai, i8jjnma./acie évidence that they were not minerai in,- ohairaètesr, 
and were included in the congressional grant and patentable àsosuoh. 
The question as to their patentability waS, therefore, determinedsn 
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the sarveys, records, and évidence. And the patent makes ont, at 
least, aprimafacie case of iitle in complainant. 

The issue of the patent to the Central Pacific Railroad (Jompany, 
then, notwithstanding the unauthorized, gênerai, and indefinite clause 
of exception and exclusion "of minerai lands, should any be found to 
esist in the tracts described," now claimed by défendant to leave 
the facts open for coutest, ia just as clearly a détermination by the 
ofûcers of the land department that the lands described in the pat- 
ent are not minerai, and are a part of the lands granted by the act, 
as in the case of a patent issued to a pre-emption homestead claim- 
ant, or other purchaser, uuder acts of congress having similar ex- 
ceptions, -without any similar clause of exception and exclusion in- 
serted in the patent, The lands are either patentable under the act 
or they are not. If patentable, the issue of a patent is authorized. 
If not patentable, it is unauthorized, and the issue of a patent is, 
clearly, as conclusive évidence of the détermination of the fact of 
patentability, upon a collatéral attack, in the one case as in the 
other. Suppose it should afterwards turn ont that ail is minerai 
land. The exception would be as broad as the grant, and be void as 
an exception. Is it any the less so, in this class of cases, as to a part ? 
No provision of the statute has been brought to my notice authoriz- 
ing any distinction in thèse différent classes of patents, or authoriz- 
ing any vague or uncertain exception, leaving the question as towhat 
is granted and what is not, open to contest upon paroi évidence of 
matters dehors the patent subsequently developed and brought to 
light. The land department in this very case, as in cases of pat- 
ents to pre-emptioners, homestead claimants, and other purchaser» 
otthe public lands, hâve acted, and I think correctly, upon the idea 
that patents to lands not known to be minerai lands at the time the 
patent issued, carry the title to ail mines subsequently discover^ in 
the lands, notwithstanding the réservation f rom sale of minerai lands 
m the acts of congress. By the words "minerai lands" must be un- 
derstood lands known to be such, or which there is satisfactory rea- 
son to believe are such at the time of the grant or patent. And the 
United States courts which bave had occasion to act upon this sub- 
ject, so far as I am aware, hâve adopted that idea. P. C. M. é M. 
Co. v. Spargo, 8 Sawy. 645; S. C. 16 Fed. Rep. 348. There must 
be Some point of time when the character of the land must be finally 
determined, and, for the interest of ail concerned, there can be no 
better point to détermine this question than at the time of issuing 
the patent. The suprême court has not yet had occasion to décide 
the point as to the effect on a patent of a discovery of a valuable 
mine in lands subséquent to the issue of a patent. Any other con- 
struction would be disastrous in the extrême to the bolders of lands 
in California nndeu United States patents. If land which a party 
has aetually occupied, possessed, and peaceably enjoyed for a long 
séries of years, claiming title under a patent of the United States 15 
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years old, can be entered upon and prospected for a mine by any 

trespasser who chooses to do so, and, a mine being found, the mine 
can be located, and taken out of the patent on the vague and uncer- 
tain exception in the patent in question, it can be done fifty or a hun- 
dred years hence, and the patent, inatead of being a muniment of title 
upon whieh the patentée or Lis grantees can rest in seourity, would 
be but a delusion and a snare. Congress oould never hâve contem- 
plated such a construction and exécution of the acts in question. In 
much thelarger portion of the mining régions of the state, the placer 
mines were worked out, exhausted of their minerai, and utterly aban- 
doned for mining purposes years ago, and since their exhaustion and 
abandonment they hâve been taken up by and patented to pre-emp- 
tioners, homestead claimants, railroad companies, and other pur- 
chasers, as agricultural lands, and hâve been fenced, eultivated, 
grazed, planted with orchards and vineyards, built upon, occupied, 
and enjoyed by a large, thriving, prospérons, oontented, and happy 
population. Those who were once miners, after working out their 
mines, bave themselves purchased as agricultural lands the lands 
which they had thus exhausted of their minerai wealth, and hâve 
now become agriculturists, fairmers, stock-raisers, fruit and wine pro- 
ducers, etc. The very township in which the land in question is 
situated, and of which it forms a part, affords a striking illustration 
of the facts stated. According to the record of the land-ofSce in évi- 
dence, said township 9, which is situated in the mining région, eon- 
tains 22,970.76 acres of land, of which there hâve been sold and 
patented, under pre-emption and homestead laws, 8,957.-77 acres; 
granted and patented to the railroad company, 9,843.29 acres; ap- 
plied for under homestead laws and not yet patented, 1,043.13; sold 
under the mining laws as placer mines, llO acres,- as quartz mines, 
.93 of an acre; and as marble mines, 18.47' acres. Are the owners 
of ail thèse lands, thus sold, to be for ail time liable to hâve their 
possession, held under patents upon their face regularly issued, in- 
truded upon by any trespasser who chooses to prospect his orchard 
or vineyard or pasture for a mine, and when a mine shall be found 
hâve it taken from him by the intruder under the olaim that the pat- 
ent is void on the grounds insisted upon in this case, that the land 
was bot subject to sale in the case of purchasers, or was not granted 
in the case of the railroad company? If such be the case, there is 
certainly a serious defect in the laws, or in their exécution. I am 
unable to discover or believe that such a position is sanctioned by the 
laws, or by the décisions of the suprême court. The exception of 
minerai lands from the grant in the act of congress is explicit. Thére 
is no express autbority, no provision at ail, requiring or authorizing 
this exception to be repeated in the patent. Lands patentable undet 
the grant, and no others, are authorized to be patented. If the ex- 
ception in the patent is no broader in its signification than the stat- 
ute, it àdds nothing toand takes nothing from the eSeCt of the statute 
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itself in this respect, or to the effect of the patent issued in pursu- 
ance of the statute. If it is broader than the statute, then it is 
whoUy unauthorized by law, and as to the part which goes beyond 
the Btatute, at least, is utterly void. A patent upon its face should 
either grant or not grant. It must be seen from a construction of 
the language of the grant itself whether anything is granted or not, 
and, if anything be granted, what it is. There is no authority to issue 
a patent which, in effect, only says if the lands herein desoribed here- 
after turn.out to be agricultural lands, then I grant them, but if they 
turn out to be minerai lands, then I do not grant them. Such a 
patent would be so uncertain that it would be impossible to déter- 
mine, from the face of the patent, whether anything is granted or 
not. The most that can be said, then, is that the clause of exception 
and exclusion in the patent in no way affects the rights of the par- 
ties given by the statute, in no way enlarges or restricts those rights, 
and the same force and effect must be given to the patent on a col- 
latéral attack as would be given to it had the clause been omitted, as 
both classes o^ patents would dépend upon and be controUed by the 
same or similar statutory provisions. We hâve seen, in the cases 
cited from the suprême court reports, that patents issued under the 
various acts of congress excepting and reserving minerai lands from 
sale or grant, inprecisely similar language, but which omit the clause 
of exception and exclusion found in the patent in question, hâve 
always been held by the suprême court to be unassailable coUater- 
ally. The same rule must be held applicable to the patentin ques- 
tion and those like it. 

If the foregoing views are correct, it would hâve been better if no 
distinction had been made between patents issued under différent 
acts of congress having similar exceptions; better if no such excep- 
tion had been inserted in the patent. The exception inserted in this 
class of patents, upon the view adopted, only affords a pretext for 
eollaterally assailing its validity, thus inviting and stimulating liti- 
gation. Circumstances from the beginning, in this state, seem to 
hâve conspired to afford an infinité variety of prétests, more or less 
plausible, for assailing ail classes of patents to land issued by the 
United States, and on that ground to create a very gênerai and wide- 
spread feeling of insecurity and distrust in regard to land titles. The 
sûoner it comes to be a generally reoognized principle that a United 
States patent, regular upon its face and upon the record, issued in 
the forms prescribed by the laws, means something, — that it is unas- 
sailable eollaterally, or even with success directly, by parties'having 
the proper status, except upon clear and indisputable grounds and 
évidence, — the sooner confidence in land titles will be re-established, 
and the better it will be for the good order, tranquillity, prosperity, 
and happiness of the people of California. 

In my judgment, the défendant is not in a position, in this suit, to 
assail or question the title of the complainant resting upon bis pat- 
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ent, and his possession under it, for the reasons stated on ail the 
points discussed in the opinion. The view taken upon the points 
discuBsed renders it unnecessary to consider the évidence as to 
whether the land in dispute is in fact minerai land, or, if it is, 
whether its minerai character was, in fact, known at the date of the 
patent. 

Let a decree be entejred for complainant for a perpétuai injunction, 
in pursuance of the prayer of the bill, with costs. 



Tayloe and others v. Eobertson and others. 
{Circuit Court, 2i. D. Illinois. April 14, 1884.) 

1. BaNKRUPTCY— ESTATE OP ASSIGNEE 18 THAT WHICH BANKRUPT HeLD WHEN 

Pbtition was Filed. 

It was the purpose of congreas, as evidenced by sections 5044, 5046, Rev. St., 
tit. " Bankruptcy," to clothe the assignée of the bankrupt with the latter's 
estate whenever such a<isignee should be appoiated and a deed made to him 
in the same condition and plight as such estate was in when the pétition in 
bankruptcy was filed. 

2. Same — Salb Made bbtween Fii,ma op Pétition and Adjudication op 

Bankkuptcy— KioHTS OP Assignée. 

A sale made between the date of the adjudication of bankruptcy and the ap- 
pointment of the assignée is at least voidable as against tlie assignée or those 
claiming under him. 

Creditor's Bill. 

McCoy, Pope é McCoy, for complainants. 

Paddock é Aldis, for défendants. 

BiiODGETT, J. The questions in this cause arise upon the plead- 
ings and proofs in a creditor's bill and several amended and supple- 
mental bills filed thereafter. On the thirtieth of July, 1877, com- 
plainants Taylor and Bruce reeovered, on the law side of this court, 
a jndgment against William Scott Eobertson for the sum of $21,786 
and costs. On this judgment exécution was duly issued to the mar- 
shal of this district, and returned "no property found," January 24, 
1878; a creditor's bill in the usual form was filed by complainants, 
to which Francis B. Peabody, Benjamin E. G-allup, and others were 
made défendants, with the allégation "that they, or some one or other 
of them, bave in their possession or control personal property, and 
hold title to real estate which belongs to said défendant Eobertson, 
or in which he is some way beneficially interested." Due service of 
process was had on the défendants in this bill before the return-day 
thereof, and the défendant Peabody demurred to the bill for want of 
equity, and in March, 1878, his demurrer was sustained. No an- 
swer seems to hâve been filed by the other défendants, and no pro- 
ceedings taken, until September 17, 1881, when an amended and 
supplemental bill was filed, and since then other amendments and 
v.2lF,no.4: — 14 
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supplemental bills bave been âled, making Mehîtable Green, widow 
of David E. Green, deeeased, William W. Crapo, and Charles W. 
Clifford, trustées of the heirs of said David E. Green, and said Eobert 
B. Green, Susan G. Page, Horatio N. Green, and Francis B. Green, 
heirs of said David E. Green, and E. A. Cummings, défendants; and 
thèse défendants hâve duly answered. The controversy, which has 
finally been brought to a hearing upon thèse amended and supple- 
mental bills and answers, bas référence to tbe validity of a sale under 
a trust deed, made by the défendant Peabody, and concerns only the 
property covered by this trust deed, — ail the other matters in the 
original and amended bills having been abandoned by complainants. 
Tbe facts appearing in thèse pleadings and proofs, which seem to 
me necessary to consider for the purpose of disposing of the case, 
are: That on or about April 1, 1871, one Nathan S. Grow, of the 
city of Chicago, borrowed of David E. Green, now deeeased, then of 
New Bedford, Massachusetts, $35,000, payable in five years from said 
date, with interest at 8 per cent, per annum, payable semi-annually, 
and to secure the payment thereof exeeutèd to the défendant Benja- 
min E. Gallup, as trustée, a trust deed conveying a valuable tract of 
land situated on the corner of West Madison and Sheldon streets, in 
this city, and described in the pleadings and proofs as the "Jefferson 
Park Hôtel property." Some time in 1876 Grow sold and conveyed 
this property to the défendant Eobertson, and Eobertson assumed 
and agreed to pay this Green incumbrance. On the second day of 
April, 1877, Eobertson, having negotiated with Eobert E. Green for 
an extension or renewal of the Grow indebtedness for the further 
term of three years, executed and delivered to the défendant Peabody 
a trust deed of tbe same property, securing the payment of the said 
6um of $35,000 in three years, and interest thereon at the rate of 7^ 
per cent., payable semi-annually, with full power to the trustée to 
sell the property so conveyed, in case of default in payment of the 
indebtedness so secured, after advertising the same in the manner 
provided by the trust deed, and out of the proceeds to pay the in- 
debtedness 80 secured, and the costs of such sale, together with any 
money advanced for payment of taxes, assessments, or insurance. 
The trust deed also contained a clause that in case of default in the 
payment of interest, when the same should fall due, and for 30 days 
thereafter, or in case the premises, or any part thereof, should be sold 
for taxes or assessments thereon, the whole indebtedness should, at 
the élection of the holder thereof, become immediately due and pay- 
able, and the trustée might be required to sell in the same manner 
as though the whole principal had become due and remained unpaid 
by lapse of time. It also appears that on the thirtieth day oE Au- 
gust, 1878, Eobertson, being in default in payment of the interest 
which had acerued in the preceding October and April, at the urgent 
request and direction of said David E. Green, then the holder of said 
indebtedness, delivered to Mr. Peabody, the trustée, j;he possession of 
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tue property, and the tenants duly attorned to Peabody. It also ap- 
pears that on the thirty-first day of August, 1878, the day after plac- 
ing Mr. Peabody in full possession of the promises, Eobertson filed 
his voluntary pétition in bankruptcy in the United States district 
court of this district, and was duly adjudged bankrupt, in pursuance 
of SQch pétition, on the seventh day of September, 1878, and on the 
twenty-fourth day of July, 1879, Bradford Hancock was duly ap- 
pointed assignée of the bankrupt's estate, and a deed made to him by 
the register conveying to him ail the estate of the bankrupt. On the 
seventeenth day of June, 1880, sa'id assignée in bankruptcy, pursu- 
ant to the order of the district court, sold and conveyed, by deed, to 
Lorin Grant Pratt, ail the right, title, and interest of the bankrupt, 
and his right as assignée in and to this Jefferson Park Hôtel prop- 
erty, with other property, for the gross sum of $3,305, subject to ail 
liens, taxes, and incumbrances. On the fourth day of January, 1881, 
an alias exécution was issued on the Taylor and Bruce judgment, di- 
rected to the marshal of this district to exécute, and the marshal 
levied said exécution on this hôtel property, and the same was, on 
the twenty- seventh day of January, 1881, sold by the marshal, in 
pursuance of said exécution and levy, to Lorin Grant Pratt, for the 
Bum of $5,000, for which a certifioate was duly issued by suoh mar- 
shal. It further appears that Mr. Pratt, in making thèse purchases 
at the assignee's and marshars sales, acted solely as attorney and 
trustée for and in behalf of the judgment creditors Taylor and Bruce, 
and that the title so vested in Mr. Pratt, by virtue of thèse purchases, 
was taken by him, as naked trustée, for the benefit of his clients. On 
the fourth day of September, 1878, Mr. Peabody, as trustée, caused 
an advertisement to be published in the Chicago Weekly Journal, a 
weekly newspaper published in the citj of Chicago, to the effect that 
he would sell this "Jefferson Park Hôtel property "at public auction, 
pursuant to the powers in his said trust deed, on the seventh day of 
October, 1 878, by reason of default which had been made by Eob- 
ertson in the payment of the semi-annual interest falling due on the 
third of October, 1877, and the second of April, 1878, upon the in- 
debtedness secured by said trust deed ; and on the seventh of Octo- 
ber, 1878, said Peabody, as such trustée, in pursuance of such adver- 
tisement, sold said promises at public auction, and the same were 
struck off and sold to David E. Greeu, and a deed of conveyance du'y 
made to him by such trustée. It further appears that said David E. 
Green, the purchaser of said property, bas since died, and that the 
défendants Mehitable B. Green, his widow, and Eobert B. Green, 
Susan G. Page, Horatio N. Green, and Francis B. Green, the chil- 
dren and heirs at law of said David E. Green, and défendants W. W. 
Crapo and Charles W. Clifford, as trustées of said heirs, are inter- 
ested in said property, and claim to hold a valid and absolute title 
to said premises by virtue of the deed f rom Peabody, as trustée, to 
Baid David E. Green. 
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The amended and supplemental bills contain allégations chargmg 
that this sale was made by reasoa of a fraudaient and coUusive under- 
standing between Eobertbou and the trustée, by which he, Eobertson, 
■waa to hâve the right to redeem the premises in question on pay- 
ment of the indebtedness secured by thia trust deed, and is therefore 
Yoid as against the complainants, wbo were then judgment creditors 
of Eobertson, and had a vested lien on said property by virtue of 
tbeir judgment. Also that the notice, under which the trustée made 
the sale, was not properly pubiished, as required by the terms of the 
trust deed, and .that the sale was bad from the fact that the property 
was sold en masse, and not in parce! s, and was made at a priée grossly 
below the value of the property. It is also charged that this sale 
was void for the reason that it was made after Eobertson was ad- 
judged bankrupt, and before an assignée for bis estate was appoiuted; 
and complainants claim to now be the équitable owners of ail the 
estate and interest of the assignée in the property, by virtue of the 
purchase made by Mr. Pratt in their behalf. 

I do not think the proof sustains the allégation of a coUusive 
arrangement or understanding between the trustée and Eobertson 
that Eobertson was to bave the right to redeem the property from the 
trustee's' sale on payment of the debt and interest. Mr. Peabody 
dénies any such agreement, and the proof tending to show it is too 
vague and uncertain to form the basis for relief on that ground. The 
proof, however, does show that Gréen, for some montha before the 
sale, had been insisting upon the payment of bis interest, and finally 
informed Eobertson that he must turn over the rents of the premises 
to the trustée, or he should proceed to foreclose ; and I hâve no doubt 
that Eobertson believed that, having put the trustée in full posses- 
sion, no foreclosure would be insisted upon, and that, in some way 
to be worked out between them after Eobertson was through with bis 
bankruptcy proceedings, he would be allowed to redeem on payment 
of the debt, interest, and taxes. 

It may, I think, also be urged with much force that, inasmuch as 
the indebtedness was not due save at the élection of Green, by reasoh 
of default in the payment of interest, and as the property was yield- 
ing an ihcome fully adéquate to meet accruing interest, taxes, and In- 
surance, there was no équitable reason for forcing the property to 
sale after the trustée had been put in possession as morfcgagee in 
possession. Mr. Green, dr Mr. Peabody for him, could bave made 
ail needful repairs or improvements to secure or augment the incomè, 
— at least, lintil the débt was fully due; and the sale made, under the 
circumstances, might properly be deemed so harsh and uneonsciona- 
ble a prôoeedjng as tojustify the interposition of a court of equity; 
but as I do not propose to détermine the case on this point, I only 
suggest it. 

The notice ssems to bave been a suffieient conipUance with the 
conditions of the trust deed. By the terms of thé' trust dëed, tha 
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trustée was empowered to sell tbe premises entire, without division, 
or in pareels, and in such parcels as he might elect; whioh, it seems 
to me, is a suiïicient answer to the allégation as to the sale of the 
property en masse. Wliere a trustée is clothed with so ample a discré- 
tion as he was under this trust deed, a clear case of fraud, or such 
diminution in priée as amounts to a willful fraud on the debtor, or 
those claiming under him, must, in my judgment, be made ont in 
order to justify setting aside a sale for this reason. Some clear and 
tangible injustice must hâve resulted from the sale in bnlk, in ordei 
to entitle a party in interest to call on a court of equity to set aside 
a sale made under such a power. As to the allégation that the 
property was sacriiiced, et sold at too low a rate, this question may be 
considered further on. 

The real question, it seems to me, is, was this sale, made after 
Eobertson, the grantor in the trust deed, had been adjudicated a bank- 
rupt, and before the assignée of his estate in bankruptcy had been 
appointed, a valid sale? In other words, did not bankruptcy sus- 
pend the exercise of the powers delegated by the trust deed to this 
trustée until there was an assignée chosen and qualified to act for 
this bankrupt's estate ? 

It will be remembered that RoTiertson filed his pétition in bank- 
ruptcy on ik,e thirty-first of August, 1878, and that no assignée in 
bankruptcy was appointed until June, 1879, and that the sale now 
challenged took place on the seventh of October, 1878, a little more 
than 30 days after the filing of tlie pétition in bankruptcy. J3y sec- 
tion 5044, Eev. St., tit. "Bankruptcy," it is provided : 

"As soon as an assignée is appointed and qualified, the judge, or, wliera 
there is no opposing interest, the register, shall, by an instrument under his 
hand, assign and convey to the assignée ail the estate, real and personal, of 
the banki upt, with ail his deeds, bocks, and papers relating thereto, and sucli 
assignment shall relate back to the commencement of tbe proceedings in 
bankruptcy, and by opération of law shall vest the title to ail such property 
and estate, both real and personal, in the assignée, although the same is then 
attached on mesae process as the property of the debtor, and sha^l dissolve 
any such attaehment made within four months next'preceding: the commence- 
ment of the bankruptcy proceedings. " 

Section 5046 of same title pro vides : 

"Ail the property conveyed by the bankrupt in fraud of his creditors; ail 
rights in equity, choses in action, patent-rights, and co])yrights; ail debts 
due him or any person for his use, and ail liens and securities therefor; and 
ail his rights of action for property or estate, real or personal, and for any 
cause of action which he had against any person arising from contract, or 
from the unlawful takiiig or détention, or injury to the property of the bank- 
rupt; and ail his rights of redeeming such property or estate, together with 
the like right, title, power, and authority to sell, manage, dispose of, sue 
for, aad recover or défend the same, as the bankrupt might hâve had if no 
assignment had been made, — shall, in virtue of the adjudication of bankruptcy 
and the appointment of his assignée, but subject to the exceptions stated in 
the cpreceding seJtrony be at once vested in such assignée." 
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It woïild seem to hâve been the purpose of congress, as evidenced 
by thèse sections of the bankrupt law, to clothe the assignée of the 
bankrupt with his estate, whenever such assignée should be appointed 
and a deed made to him, in the same condition and plight as when 
the pétition in bankruptcy was filed. 

In Bank v.Sherman, 101 U. S. 403, the suprême court said: 
"The filing of the pétition was a oaveat to ail the world. It was in eflect 
an attachment and injunction. Thereafter ail the property rights of the 
debtor were ipso facto in abeyance untll the final adjudication. If that were 
in his lavor they revived and were again in full force. If it were against 
him, they were extinguished as to him and vested in the assignée for the 
purposes of the trust with which he was charged. The bankrupt became, as 
it were, for many purposes, civiliter morhus. Thq^e who dealt with his prop- 
erty in the interval between the filing of the pétition and the final adjudica- 
tion did 80 at their péril. They could limit neither the power of the court 
nor the effect of the final exercise of its jurisdiction." 

In Re Grinnell, 9 N. B. R. 29, it was held by Judge Blatchford, 
after a careful analysis of the provisions of the bankrupt law touch- 
ing the powers and estate vested in the assignée, — 

"That the assignée is the only person who can represent the creditors other 
than the particularly seeured créditer. Whether such other creditors are 
wholly unsecured or insufflciently seeured, they hâve an interest ia aeeing 
that the debt of the particular seeured créditer is duly proved, and is not fraud- 
ulent or illégal, and that the securities held for it are applied. on it at their 
proper value, whether such value is ascertained by agreement between such 
particular seeured creditor and the assignée, or by a sale. Before such appli- 
cation of the securities is made, the assignée has a right, on behalf of such 
other creditors, to elect whether he will redeem the pledged property by pay- 
ing the debt and taking the property, or whether he will ask to hâve it sold . 
subject to the lien, or whether he will give it up to the seeured creditor on 
receiving an agreed sum as its excess of value over the debt. Nothing of ail 
this can be done until there is an assignée. But the distinct principle of thèse 
provisions is that ail valid liens which exist on the property of a bankrupt 
when the proceedings in bankruptcy are commenced, are preserved and will 
be respected by the bankruptcy court, and enforced and allowed to be paid 
out of the proceeds oî the property on which they are liens. It io, however, 
conflded to the bankruptcy court to détermine whether the debt is valid, and 
whether the lien is valid, and to regulate the disposition of the property on 
whieh the lien is claimed. For this purpose, in involuntary cases, power is 
given to the court, by the fortieth section, to restrain the debtor and any 
other person from making any transfer or disposition of any part of the 
debtor's property not excepted by the act from the opération thereof, and 
from any interférence therewith. This power is to be exercised when the 
order to show cause is issued, and is intended to restrain the disposition of 
the debtor's property until there can be an adjudication of bankruptcy, and 
proper proceedings thereafter. The same eflects follow from the filing of a 
voluntary pétition, for the debtor, in filing it, brings ail his property under 
the protection and within the control of the court. * * * 

"It nevertheless remains true that the filing of a pétition in bankruptcy, 
whether voluntary or involuntary, (if foUowed by an adjudication aiid the 
appointment of an assignée,) opérâtes, from the time of such filing, as a prac- 
tical restraint on a pledgee of the property pf the bankrupt, who is notified of 
such filing, from dispoaing of it otherwise than at his own risk, until the 
^".nkruptcy court can act in the premises. * * * The moment the pledgeor 
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is adjudged bankrupt, the pledgee can no longer deal with hlm, ascontînuing 
to be the owner of the pioperty, or deal wltn the property as continuing to 
be the property of thé pledgeor. If a demand of payment be necessary to be 
made of the pledgeor, or if a notice of sale of the pledged property be necea- 
Baiy to be given to the pledgeor, siieh demand cannot be made on or such 
notice given to the pledgeor after the adjudication, so as to cutofE any rights 
which will belong to the assignée. It is as if the pledgeor were to die, and 
there were to be an interval betweeu hia death and the appointment of his 
executor or administrator, during which there would be no one to represent 
the estate of the pledgeor and to reçoive a demand or notice." 

Also, in Phillips v. Sellick, 8 N. B. E. 390, it waa said by Judge 

LONGYEAR 

"That ail the creditors of the bankrupt, secured as well as unaecured, be- 
come and are at once, by virtue of the bankrupccy, parties to the proceeding, 
-and they and their debts are thereby brought under and subject to the sole 
and exclusive jurisdiction and control of the bankruptcy court." 

The same principle was applied by Judge Tbeat in 2 N. B. E. 301, 
and by Judge Lowell in Poster v. Ames, là. 455; the learned judge 
in the latter case saying : 

"The bankruptcy of the mortgagor changes or may change the remédies of 
the parties, although it préserves ail their rights of property and securities." 

In Yeatman v. Savings Inst, 95 U. 8. 764, the suprême court said : 

"Among the rights so vested at once in the assignée by virtue of the adju- 
dication in bankruptcy, and of his appointment as such assignée, is the right 
to redeem the property or estate of the bankrupt. And, in order that it may 
be exercised for the beneflt of creditors, the assignée is given express author- 
ity, under the order and direction of the court, to redeem and discharge any 
mortgage, or eonditional contract, or pledge, or deposit, or lien, upon any 
property, real or personal, whenever payable, and to tender due performance 
of the conditions thereof, or to sell the same, subject to such mortgage, lien, 
or other incumbrance. " 

In Conner v. Long, 104 U. S. 228, the doctrine of Bank v. Sherman 
is reiterated, the court saying : 

"Until an assignée is appointed and qualified, and the conveyance or aa- 
signment made to him, the title to the property, whatever it may be, remains 
in the bankrupt. It is equally true that when the assignraent is made it op- 
érâtes retrospectively. The title of the bankrupt in the interval is defeasible, 
and, whenever the assignment is made, is divested as of the date when the 
pétition was filed." 

I might muitiply citations, but it seems to me enough bas already 
been quoted to substantiate the position that a sale made between 
the date of the adjudication of bankruptcy and the appointment of 
the assignée is at least voidable as against the assignée or those 
claiming under him. 

The sale under this trust deed could only be made after the notice 
published in the manner provided by the instrument. The object 
of this notice was to inform the mortgagor, and those claiming under 
him, that a sale would be made. After the mortgagor is adjudged 
bankrupt, and until there is an assignée of his estate duly appointed 
and qualified, as provided by the bankrupt law, who is there upon 
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■whom this notice can be operative? The bankrupt bas no power to 
act in the premises; bis control over tbe esta te is at an end; he can- 
not pay off the incumbrances ; he eannot negotiate with the mort- 
gagee for an extension; he eannot obtain a new loan witb which to 
liquidate the debt, and thereby prevent the sale ; he can, in fact, do 
nothing except to appeal to the court in bankruptcy to interpose for 
the protection of the property; and his failure to do this waives no 
right of the assignée when appointed. 

In view of the wrong which had been perpetrated upon varions 
estâtes by the exercise of thèse powers of sale after the death of the 
mortgagor or grantor in trust deeds and sale mortgages, the législa- 
ture of Illinois, in 1869, provided that no sale should be made nnder 
a power after the death of the mortgagor. The principle stated by 
the suprême court in Bank v. Sherman, is, in effect, that the adjudi- 
cation of bankruptcy is the civil death of the bankrupt, so far as the 
management of the estate of the bankrupt is concerned, and his estate 
must remain in statu quo until an assignée is appointed who can act 
for it. 

If section 5044 means anything, it seems to me it must and does 
mean that when the assignée becomes clothed with the title by virtue 
of a deed from the judge or register, he takes the title precisely as 
tbe bankrupt left it when the pétition in bankruptcy was filed; ail 
that bas been done in the interval between the filing of the pétition 
and the deed to the assignée goes for naught as against the assignée, 
as it would as against the bankrupt, if no adjudication of bankruptcy 
should be made and tbe pétition be dismissed. 

It is true that the district court in bankruptcy may, on application 
made to it, either by the bankrupt or any person interested in his 
estate, in the exercise of its discrétion, authorize a trustée or mort- 
gagee to proceed and sell the property covered by the mortgage or 
trust deed under the powers, before the appointment of an assignée; 
but I am very clear, in the ligbt of the statute and the décisions, so 
far as they bave gone, that a sale made under a power like this, after 
adjudication, and before the appointment of an assignée, is voidable, 
either on the application of the assignée or those claiming under him, 
unless it is made by leave of the court. 

In this case it appears that the assignée sold the equity of rédemp- 
tion of the bankrupt in this property on the seventeenth of June, 
1880, and an amendment to the bill challenging the validity of the 
trustee's sale was made on the seventeenth of September, 1881. The 
position of the parties, so far as diligence is concerned, is substan- 
tially the same, perhaps, for the purpose of this question, as if no bill 
had been filed until the seventeenth of September, 1881, when the 
lîrst amendment and supplemental bill was filed, which was nearly 
three years after the adjudication in bankruptcy, and nearly two 
years after the assignée had been appointed. There is no proof that 
any such change of interest in the property bas taken place as to pre- 
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clude this court from making substantîally the same decree as it 
could bave made if the bill had been flled immediately after the sale, 
and during the life-time of David E. Green. It appeara that David 
E. Green died intestate, and the property in question descended to 
his beirs at law ; but by some means it also appears to hâve been 
vested in certain trustées for the benefit of their heirs at law. Thèse 
perdons are not purchasers, but heirs possessing no greater equities 
than David E. Green himself would possess, if living ; they hâve paid 
no value for this property, but take and hold the title subject to ail 
equities against their ancestor. 

It appeara from the proof in this case that, at the time Sobertson 
filed his pétition in bankruptey, the property in question, but for an 
apparently fraudulent or coUusive agreement between the bankrupt 
and one McAllister, whereby McAUister's rent, as lessee, of a portion 
of the property, was reduced from $300 per month to |30 per mouth, 
should hâve been yielding a gross income of about |7,000 per an- 
num; and, with some slight repairs and altérations, changing the 
premises from a hôtel into flats for rental purposes, at an expenditure 
of between three or four thousand dollars only, the premises are now 
yielding a gross income of nearly $7,000 per annum. Aside from 
the opinion of various witnesses in the record as to the value of the 
property, the proof as to the income derivable from it shows that 
this property, at the time of the sale in question, was intrinsically 
worth a great deal more than the amount of the Green indebtedness, 
secured by the trust deed to Mr. Peabody. This large margin of 
value, over and above the secured indebtedness, should hâve been 
made available to the creditors of Eobertson's estate. They had the 
right, it seems to me, to be heard, and to détermine whether they 
would pay off the Green indebtedness and take the property, or 
whether they would elect to hâve the property sold by the assignée, 
free and ciear of incumbrances, and the inoumbrances paid off in their 
order of priority. In other words, it was not just or équitable towards 
the other creditors of Eobertson, and especially towards the junior 
lien of complainants, by their judgment, that this large fund avail- 
able for their payment, or partial payment, should be completely 
wiped out by this trustee's sale, when there was no one who could 
interpose for the purpose of protecting the estate. 

The évidence in this case shows that Eobertson, the bankrupt, im- 
mediately after filing his pétition, left the United States, and bas 
lived abroad in Scotland ever since that time, and that Taylor and 
Bruce, the judgment creditors, also réside in Scotland, and that the 
attorneys, who represented them hère, had no actual knowledge of 
this sale until after they had purchased the property at the assignee's 
and marshaPs sales, as I hâve heretofore stated. The priée paid by 
Mr. Pratt, as the représentative of thèse judgment creditors, at the 
assignee's and marshal's sales, showed that thèse creditors, through 
their attorneys, were acting in good faith, upon the assumption that 
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the property was simply in tke possession of the trustée for the ben- 
efit of Green, the secured creditor, and that he waa collecting the 
rents and applying them upon the interest and principal of the in- 
debtednesB, and that whoever purchased the title at this assignée'» 
sale would kave the right to redeem from this mortgage. 

It therefore seems to me that this bill was filed within a reasonable 
time, when ail the circumstances are considered. The purchasera 
hâve been in possession of the property ; they hâve made no Buoh dis- 
position of it as makes it impossible for a court of equity to do sub- 
stantial justice to ail the parties in interest at this time. 

A decree will therefore be entered directing an aceount to be takeu 
of the amount due upon the secured indebtedness by the trust deed, 
and of the amount expended by Bavid E. Green and those represent- 
ing his estate in the payment of taxes and for repairs, and of the 
amount received for rents; and that, upon the payment of the amount 
80 stated and found due, the complainants shall hâve the right to 
redeem the premisea from said trust deed and hâve it cpnveyed to 
them. 



HoKST and others v. Everett and another. 
(Gircuii Court, W, D. North Carolina. May Term, 1884.) 

1 FEDERAL Courts— FoKCB of Constructions of State Courts upon Points 
OF Law. 

The fédéral court, in obédience to the act of congress, conf orms as far as pos- 
Bible, in common-law actions, to the f orras and modes of practice of the courts 
of the State in which it may at the time be sitting, and to a certain estent 
adopta the construction given by the highest court of such state upon its con- 
stitution and statutes, and its laws regulating tlie rights of property. 

2. Pleadinq — Pendenct of Former Action — Rule under North Carolina 

Code. 

Under the new Code in North Carolina the défense of pendeney of a former 
action, must be made available by deraurrer if the facts relied on appear in the 
complaint. If they do not so appear, they must be presented bv an answer 
which is in the nature of a plea in abatement. 

3. Same— State Court — United States Court. 

The pendeney of a suit in a state court does not generally prevent even the 
same suitor from seeking a remedy in a fédéral court 

Action at Law. 

Johnston é Shuford and J. H, Merrimon, for plaintiffs. 

W. B. Fergmon and McLoud d; Moore, for défendants. 

DicK, J. The défendants, in their answer, allège the facts that the 
plaintiffs, before the commencement of this action, had begun several 
actions for the same subject-matter before a justice o£ the peace of the 
state, which hâve been tried and been transferred by appeal to the state 
superior court, and are now pending for trial. Under the old System of 
pleadiug — derived from the common law — which formerly prevailed 
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in this state, the pendency of a former action was pleaded in abate- 
ment to a second action brought by the same parties in regard to the 
same subject-matter. Under our new Code System such a défense 
mast be made available by demurrer, if the facts relied on appear in 
the complaint; if they do not so appear,- tbey must be presented by 
an auswer which is in the nature of a plea in abatement at the com- 
mun law. Harris v. Johnson, 66 N. G. 478. The essential features 
of a plea in abatement must be observed by the pleader, and the 
défense be brought forward in due form and be insiated on in limine 
before a trial ou the merits, or it will be considered by the court as 
waived. Hawkins v. Hughes, 87 N. G. 116. There are some other 
matters of fact stated in the answer which we will refer to in a sub- 
séquent part of this opinion. We will regard that part of the answer 
which insista upon the pendency of the former actions, as a défense 
to this action, as a plea in abatement. The demurrer of the plain- 
tiSs admits the truth of the allégations of the plea, for the purpose 
of determining the légal questions involved. 

This question bas often been before the state and national courts, 
and given rise to some real and some apparent conflicts of décis- 
ion. This long-vexed question bas been settled by adjudications of 
the higbest authority, and certain gênerai principles bave been an- 
nounced which now cause nniformity in judicial opinion. I will 
briefly refer to some of thèse gênerai principles without any extended 
citation of authorities, which are now familiar learning. 

In the case of Childs v, Martin, 69 N. G. 126, the suprême court 
of this state annouuced the rule as well settled, and as consonant 
with reason, and necessary to prevent confusion and conflict of 
jurisdiction in the administration of justice, "that where there are 
courts of equal and concurrent jurisdiction, the court possesses the 
case in which the jurisdiction first attaches." This case was dis- 
missed for the want of jurisdiction. Upon examining thé authori- 
ties upon this subject it will be found that the rule so broadly stated 
only applies to courts of the same sovereignty. Ins. Co. v. Brune, 
96 D. S. 688; Sloan v. McDowell. 75 N. C. 29. 

The state and national courts were respectively r'fiated by separate 
and distinct sovereignties, and although their jurisuictions are often 
concurrent, they are in most respects independent, and they cannot 
generally interfère with the légal proceedings of each other by writ 
of injonction, or any other restraining, prohibitory, or mandatory 
writ. In order to secure harmony in the administration of justice, 
statutes hâve been passed by congress assimilating the forms and 
modes of practice, pleading, and procédure of the national courts in 
common-law actions to those of the courts of the states in which they 
are held, and requiring them, to a certain extent, to adopt the con- 
struction made by the highest courts of a state of the constitution 
and statutes, and thé laws regulating the rights of property in a 
state. The exclusive and paramount jurisdiction of the national 
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courts ùave been clearly defined, and provisions hâve been made for 
the removal of certain classes of cases from the state courts to tha 
fédéral courts, and also for reviewing by the suprême courts the final 
décisions of the highest courts of the states, where fédéral questions 
are involved, by writs of error and appeal. 

The courts bave also established certain rules, in exercising ju- 
risdiction, founded in comity, wisdom, and expérience, and deemed 
necessary to be strictly observed in order to prevent conflicts, and 
préserve kindly relations and harmonious action among courts ad- 
ministerjng justice within the sam» territorial limits. "In Payne v. 
Hook, 7 Wall. 425, it -was decided that the jurisdiction of the circuit 
court of the United States, in a case for équitable relief, was not ex- 
cluded, because by the lavsrs of the state the matter was within the 
exclusive jurisdiction of its probate courts; but, as in ail other cases 
of conflict between jurisdictions of independent and concurrent au- 
thority, that which lias first acquired possession of the res whieh is 
the subject-matter of the litigation is entitled to adtninister it." Ellis 
V. Davis, 109 U. S. 498; S. C. 3 Sup. Ct. Eep. 327. 

The principle last announced is sustained by many authorities, 
and is elearly and fuUy stated by Mr. Justice Miller in Buck v. Col- 
bath, 3 Wall. 341. 

The same principle is also applied when a court of concurrent and 
independent jurisdiction bas, by the nature of its proceedings, first 
acquired constructive possession or control of property which it must 
dispose of in affording complète relief. Its decree makes the pur- 
chaser's title of such property relate back to the commencement of 
the suit, and the force and effect of sueh decree cannot be rendered 
nugatorv by proceedings in a court of another jurisdiction. Stout v. 
Lye, 103 U. S. 66. 

This principle was applied by Judge Sawyer in a suit in the cir- 
cuit court for partition of iands, as he regarded the prior proceed- 
ing in the state court as of the nature of a proeeeding m rem, which 
gave the court constructive possession or control of the subject-mat- 
ter in litigation. Martin v. Baldwin, 19 Fed. Rep. 340. 

Thé pendency of a suit in a state court does not generally prevent 
even the same suitor from seeking a remedy in a fédéral court, but 
he oan hâve only one satisfaction, and cannot interfère with prop- 
erty as long as it is under the concrol of the court of prior jurisdic- 
tion, or if it has been finally disposed of by such court in adminis- 
tering relief. As this rule applies in cases where the court of prior 
jurisdiction has possession or control of property in litigation, and 
may specifically dispose of the same, there is far less objection to 
its application in actions upon a chose in action, where the rights of 
parties, when ascertained and made definite by judgment, are to ba 
enforced by the ordinary process of exécution. 

The application of the rule which we are cbnsidering is broadly 
and definitely stated by the suprême court, and sustained by numer- 
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OUB authorities, in Stanton v. Emhrey, 93 U. S. 548. The opération 
of this rule is not prevented by the faot that tbe two actions are re- 
Bpectively pending in a etate and national court held in the same 
district. The fédéral courts are required to conform their proceed- 
ings in civil actions at common law, "as near as may be," to the forms 
and modes of procédure of the courts of the states in whieh they are 
held, and observe certain décisions of the highest courts of suoh states, 
but in other respects they are as independent of such state courts as 
the fédéral courts of other districts. Dwight v. Railroad Co. 9 Pbd. 
Eep. 785. A non-resident citizen of a state is not bound to seek 
relief in such state courts, but under the constitution and laws of the 
United States he bas a right to hâve his case tried in the fédéral 
courts of such state, and such courts are bound to afiford redress to 
the extent of their jurisdiction. "They cannot abdicate their authority 
or duty in any case in favorof another jurisdiction." Hyde v. Stone, 
20 How. 170. 

The défendants in their answer state that the several actions 
brought by the plaintiffs before the justice of the peace hâve been 
tried upon the merits, and the plaintiffs hâve recovered judgments, 
which they bave caused to be duly doeketed in the superior court of 
the state, and thereby hâve obtained a lien upon the realproperty of 
the défendants, and that exécution bas been stayed by the défend- 
ants filing the undertaking required by law for such purpose. The 
facts thus stated hâve not been averred with sufficient regularity and 
précision to amount to a plea in bar, and they appear to hâve been 
set forth merely as matter of inducement and explanation of their 
plea in abatement. Thèse two pleas cannot be properly used at the 
same time in an answer. In pleadings in common law a plea in bar 
waives a plea in abatement, as there is an essential différence between 
the character and effects of the two species of plea. A plea in bar 
virtually admits that a cause of action once existed, but insists that 
the plaintiff cannot now and never can maintain his action for the 
cause alleged; a plea in abatement seeks to defeat the présent pro- 
ceeding, and does not show that the plaintiff is forever concluded, 
but it sets out a better form of action for the redress sought. We 
know of no reason why the rule referred to should not substantially 
apply to the Code System of pleading. Woody v. Jordan, 69 N. C. 
189, 

The suprême court, in Stout v. Lye, supra, announces a well-set- 
tled rule in pleading: "that where suits between the same parties, 
in relation to the same subject-matter, are pending at the same time 
in différent courts of concurrent jurisdiction, a judgment on the merits 
in one may be used as a bar to further proceedings in the other." 

I am inclined to the opinion that the judgments referred to in the 
answer, although rendered on the merits, cannot be used as a bar to 
further proceedings in this case, as they are not final judgments. I 
will briefly state my views upon this subject, as it was somewhatdis- 
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cussed in tbe argument, and I hope that the case will bereafter be 
tried upon pleadings which will présent the merits olaimed by the 
parties. 

Under the old system of praotice, which once prevailed in this 
state, an appeal from the judgment of a justice of the peace vacated 
the judgment, and the appellant was entitled to a trial de novo in the 
superior court. This praotice has been changed in some respects by 
the Code of Civil Procédure. An appeal does not now vacate such a 
judgment, and the plaintiff, by dooketing the same in the superior 
court, acquires the benefit of a lien on the real property of the défend- 
ant situated in the oounty where docketed. The appellant is entitled 
to a trial de novo in the appellate court, and may stay exécution by 
filing the requisite undertaking. Both of the parties in this case 
hâve, in the cases in the state court, availed themselves of the pro- 
visions of the Code, and the question of law upon which I will inti- 
mate an opinion is whether such judgments can be pleaded in bar 
of the action in this court. The said j udgments are not absolutely 
vacated, but they are suspended, and bave no force or vitality escept 
as a lien on the real property of the défendants. The issues be- 
tween the parties are to be tried again in the state superior court, 
and new judgments are to be rendered upon the subject-matter of 
controversy, which may be decided in favor of défendants. The ap- 
peals are not in the nature of a writ of error, which leaves a judg- 
ment unaffeoted, and subjeot to modification or reversai in the in- 
ferior court, in conformity with the opinion of the court of errors, on 
questions of law ; but in thèse cases the superior court will try the 
cases on their merits and render its own judgments. No controversy 
becomes res adjadioata and créâtes an estoppel to another action 
until it is definitely settled by a final judgment; and no judgment is 
final which does not terminate the litigation between the parties to 
the action. The appeals in thèse cases hâve reopened the contro- 
versy, and the judgments are not such as can be pleaded in bar to 
the case before us. 

Let judgment be entered sustaining the demurrer to the plea in 
abatement, and directing the défendants to answer over, and pay the 
costs incident to this proceeding. 
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SowLBS t). United States. 

.Oireuif Court, D. Vernont. August 6, 1884 

Impekpect Recokb. 

Case wiU not be h«ard upon an incomplète transcript of record 

At Law. • 

H. S'. Royce, for plaintiff in error. 

Kittredge ffusklns, \J. S. Atty., and TF. D.Wilson, for défendant. 

Wallace, J. The transcript of the record brought up on this writ 
of error consists of a déclaration filed by the plaintiff, a consent by the 
respective attorneys for the plaintiff and défendant to waive a trial by 
jury, and that the action be tried by the court, and the opinion of the 
judge of the district court who tried the cause, which concludes with 
a direction for a judgment for the plaintiff, There seems to havô been 
no plea or answer on the part of the défendant, there is no bill of 
exceptions, and no formai judgmônt seems to hâve been entered. 

If it were proper to assume that a judgment had been entered, it 
■would be compétent for the plaintiff in error to insist upon any error 
apparent ùpon the record, if any exists, and it would then be the duty 
of the court to inspect the déclaration, to ascertain whether the court 
below had jurisdiction, and whether the déclaration sets forth a cause 
of action, and upon this record only those questions could be con- 
sidered. Garland v. Davis, 4 How. 131; Bennett v. Butterworth, 11 
How. 669; Suydam v. Williamson, 20 How. 427. As the record now 
is, no such inquiry can be made, and it is ordered that unless within 
30 days the plaintiff in error applies for a certiorari to bring up a 
perfect record, or for leave to dismiss the writ of error and proceed 
anew, (Elmore v. Grymes, 1 Pet. 469.) the writ of error ah^W stand 
dismissed. 



TiMATENis and others ». Union Mutdal Lipb Ins. Co. and another. 
[Circuit Court, 8. D. New Tork. August 1, 1884.) 

1. LiFB Insubancb Poliot— Invalid Change op Désignation. 

A person who effects a policy of insurance upon the life of another for the 
beneflt of the latter's wife, which by its tertns becomes a paid-up policy after 
the payment of two annual preraiums, cannot, after such premiums hâve been 
paid, surrender the policy, without the consent of the beneflciary, by an ar- 
rangement with the insurer. In such case, the wife can recover the amount 
for which the policy ia a paid-up one, by the terms of the policy, upon the 
death of her husband. 

2. Samk — Pbemium— Promisbort Notk. 

If a party who effects an insurance upon another'a life for the beneflt of tbe 
latter's wife passes to the insurer his promissory note for the premium, in- 
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gtead of payîng the premlum in money, the însurer ia under no obligation to 
the beneflciary to enlorce the notes against the maker, any more than he would 
hâve been to receive them originally iastead of the money for the premiums. 
Accordingly, if, when the notes are paid, the payment, by an arrangement be- 
tween the parties to the notes, is applied to a différent purpose, such payment 
does not inure to the benetit of the beneficiary in the policy as a payment of the 
premium. 
3. Samb— Pkoof of Dbath— Ebtoppei,. 

Where a policy provided for due notice and proof of the death of the insnred 
and of the just claim of the assured, and the insurer had paid the amount of 
the policy lo a party not entitled by law to its beneflts, he having presented 
prool's of the death of the insured to the insurer, and afterwards the rightful 
beneflciary made proof by aflidavit of the death of the insured and the juat 
claim of the assured, a gênerai objection by the insurer to the sufficiency of 
the proofs is not good. 

At Law. 

Jefferson Clark, for plaintifiF. 

Merritt E. Sawyer, for défendant. 

Wallace, J. The plaintifEs are the widow of one Timayenis, now 
deeeased, and her ohildren by him, and they sue to recover the amount 
due upon a policy of insurance issued by the défendant, April 1, 
1869, upon the life of the huaband. The défendant is a corporation 
of Massachusetts, and the policy was issued in that state upon the 
application of one Rodocanachi, a brother of the widow. 

The policy recites an application by Eodocanachi for insurance on 
the life of Timayenis, and the agreement of Eodocanachi to pay an- 
nual premiums for 10 years. It is conditioned to insure the life of 
Timayenis "for the sole and separate use and beneht of his wife, ¥o- 
tini Timayenis, and their children, in the amount of $5,000, * * * 
payable to the said assured, their executors, administrators, or as- 
signs, ninety days after due notice and proof of the death of the said 
insured and the claim of the assured." The annual premiums are 
$370.25, and the policy provides that after two or more of the annual 
premiums are paid the policy is to be a paid-up, non-forfeitable one 
in the sum of $500 for each premium paid. Eodocanachi was the 
brother of Mrs. Timayenis, and procured the policy out of regard for 
her, gratuitously, and in order to secure her a provision in case of 
her husband's death. She resided in Smyrna at the time, and upon 
obtaining the policy he wrote to her, inclosing a copy of it, telling 
her, in substance, that he had insured her husband's life as a resource 
for her, and that he had kept the original policy in order to coUect 
the proceeds, in case of her husband's death, and use them in his 
discrétion for her benefit. After having made payment of four an- 
nual premiums, Eodocanachi surrendered the policy to the défend- 
ant, and subsequently obtained from the défendant a paid-up policy 
for his own benefit on the life of Timayenis, and payable to himself, 
for the sum of $2,500. He had made thèse payments partly in cash 
and partly by his own notes, which were outstanding at the time he 
surrendered the policy. This was done without consultation with 
Mrs. Timayenis, and was not known to her or to either of the plain- 
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tiffs uDtU after the death of Mr. Timajenis. He died May 29, 1882. 
Proof 8 of death were forwarded to the défendant by Eodocanachi, and 
défendant paid to him the amount due on the new policy. 

There is nothing in the case to indicate any bad faith on the part 
of Rodocanachi or of the défendant. The former supposed he had a 
right to control the poliey, and any fund that might aeerue under it, 
and the défendant acted upon that assumption, and treated him as 
the insurer, and the party entitled to any insurance whioh might 
arise. 

Upon thèse faets it must be held that the défendant entered into a 
contract with the plaintiffs for insurance upon the life of Timayenis, 
by the terms of which the défendant, upon the payiiient of two or 
more annual payments of premium, beeame obligated to pay plain- 
tiffs, upon the death of the insured, the sum of $500 for each annual 
premium received by défendant. It is quite immaterial that the de- 
fendant was induced to enter into this contract by Eodocanachi, the 
légal effect being the same whether he -was the moving party, or 
whether the insured or the plaintiffs had been instead of him. Nei- 
ther is it material that the contract would hâve ceased to be obliga- 
tory upon the défendant if Eodocanachi had failed io continue pay- 
ing the premiums; it suffices that they were paid, and that the 
défendant received the considération stipulated for. Upon the re- 
ceipt of the premiums the obligation of the défendant to the plain- 
tiffs and the right of the plaintiffs to reeeive $500 for each premium 
paid beeame fastened. 

The récitals in the policy show plainly that the défendant did not 
regard Eodocanachi as an agent of the plaintiffs, or of the insured, 
to effect the insurance, but as a volunteer who was representing him- 
self only, and who had intervened iû the transaction for the benefit 
of the plaintiffs. The défendant had, consequently, no right to re- 
gard him as an agent for the plaintiffs in surrendering the policy and 
entering into a new contract of insurance. And, in faet, the défend- 
ant did not deal with him upon such an assumption, but treated him 
as the principal, who had a right to surrender the policy because he 
had advanced the premiums. 

The eircumstance that Eodocanachi retained the poliey, and in- 
tended to eolleet it and apply the proceeds at bis discrétion, upon the 
death of the insured, may be laid out of view. The policy was merely 
the évidence of the contract whioh had been entered into between 
the parties — unimpeachable évidence of the terms of the contract, but 
nothing more. His intention to collect it and control the proceeds 
cannot alter the légal effect of the contract, 

The case is no stronger for the défendant than it would be if Eodo- 
canachi had paid the premiums in advance at the time the policy 
was issued, and had then refused to pay more. And had this been 
the case, and had the plaintiffs remained ignorant of the whole trans- 
action until the death of the insured, it is clear they oould bave sued 
v.2lF,no.4 — 15 
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upon tiie policy and recovered the amount paid up. Eodooanaclii 
eould not hâve compelled payment of the amount f rom the défend- 
ant, because the insurancé was effected for the use and benefit of 
the plaintiiïs, and the defendant's promise to pay, or obligation to per- 
form, ran to' them, and to them only. The plaintiffs could hâve done 
Bo although. ignorant of the transaction at the time, because the oon- 
tract was made for their benefit, and they were named in it as the 
parties, and the only parties, interested in its performance. Auatin 
V. Seiigman, 18 Fed. Eep. 519; Simson v. Brown, 68 N. Y. 355; 
Hendrick v. Lindsay, 93 D. S. 143. 

Where a poliey désignâtes a person to whom the insurancé money 
is to be paid, the person who procures the insurancé, and who con- 
tinues to pay the premiums, hasno authority to change the désigna- 
tion or title of the money. Ricker v. Charter Oak L. Ins. Co. 27 
Minu. 195; B. G. 6 N. W. Eep. 771 ; Pilcher v. A^. Y. Ins. Co. 33 La. 
Ann. 332. He may be under no obligation to continue to pay the 
premiums; but if he does, the person originally designated in tbe pol- 
icy "will dérive the benefit, and any change of désignation can only be 
made by his authority. Bliss, Life Ins. §§ 339-341, and cases there 
cited. 

By paying the premiums, Eodocanachi advanced the amount to the 
défendant in trust for the use of the beneûciaries, and the terms of 
the policy are the conditions of the trust. A gift to a third person 
for the use of the donee is valid, and can no more be revoked than a 
gift made directiy to the donee. Wells y. Tucker, 3 Bin. 366; Coû- 
tant Y. Schuyler, 1 Paige, 316. In the aot of disposing of his own 
the donor can attach such conditions and restrictions aa be sees fit, 
but afterwards his power is gone. When the trust attaches, neither 
he nor the trustée can exercise any power over the subject-matter, 
except conformably with the terms of the trust. Eisp. Eq. § 67. 
The beneficiaries not having consented to the substitution of a new 
fund in place of that created by the original policy, the case stands 
as to them as if none had ever been made. Fortescue v. Barnett, 3 
Mylne &. K. 36. 

The contract was made in Massachusetts and was to be performed 
there, and is therefore governed by the laws of that state. The stat- 
utes of that state déclare that a policy expressed to be for the bene- 
fit of a married woman, whether procured by herself, her Irasband, 
or any other person, shall inure to her separate use and benefit, and 
that of her children, independently of her husband or his creditors, or 
the person effecting the same, or his creditors. Gen. St. c. 58, § 62. 
It is stated by the court in Gouli v. Emerson, 99 Mass. 154, 156, to 
hâve been the manifest purpose of the statute, among other objeets, 
to restrain the person thus effecting insurancé for the benefit of the 
wife and children of the insured, "from revoking in a moment of ca- 
price or embarrassment the trust which he bas once created upon a 
meritorious,and by the statute a sufficient, considération." If the case 
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was not tree from doubt upon gênerai principles, it would be clearly 
80 by force of the local law. 

The policy provided for due notice and proof of the death of the 
insured before the termination of the policy and of the just claim of 
the aBsured, or the executor, administrator, guardian, or assigna of the 
assured. Soon after the death of the insured, one of his children 
notified the défendant of the death of his father, and was informed by 
the défendant that the claim was settled and paid to Bodocanachi. 
Shortly thereafter, one of the plaintiffs sent to the défendant an afB- 
davit which stated the death of the insured, and the time and place 
of his death, and referred tothe proof on file with the défendant made 
by Bodocanachi for further information, and which aiso stated the 
facts showing the right of the plaintiffs to claim the insurance. The 
défendants, in reply, stated they were still waiting for the proofs of 
death, but did not point out any reason for objecting to the proof 
furnished. As the proofs of the death of the insured already in pos- 
session of the défendant had been accepted by them as àatisfactory, 
there is no merit in the contention of the défendant that the plain- 
tiffs hâve failed to comply with the terms of the policy in this respect. 
If the défendant had not already waived any proof of death by claim- 
ing that they had paid the loss to the person entitled, — Norwich 
Transp. Co. v. Western Mass. Ins. Co. 6 Blatchf. 241; Bennett v. 
Maryland Ins. Co. 14 Blatchf. 422 ; Unthank v. Travelers' Ins. Co. 4 
Biss. 357; Tayloe v. Merchants Pire Ins. Co. 9 How. (U. S.) 390,— 
they did waive further proof than the alfidavit by failing to specify 
any grounds of objection to it in form or substance. Ang. Ins. §§ 
242, 245. 

At the time Bodocanachi surrendered the policy to the défendant, 
the défendant had accepted his note for $566, in lieu of the money 
to that extent due from him for annual premiums. Thèse notes were 
unpaid until after he surrendered the policy. When défendant paid 
him the loss under the new policy issued to him, the défendant, by 
an arrangement with him, deducted the amount of the notes from 
the insurance moneys and satisfied the notes. It would, undoubt- 
edly, bave been permissible, between him and the défendant, to hâve 
allowed the original policy to lapse. By its terms it would bave 
lapsed upon the non-payment of the notes. He was under no obli- 
gation to the plaintiffs to pay thèse notes, any more than he would 
hâve been if he had given them directly to the plaintiffs, (Pearson v. 
Pearson, 7 Johns. 26; Fink v. Cox, 18 Johns. 145; HoUiday v. Atkin- 
son, 6 Barn. & C. 501 ; Parish v. Stone, 14 Pick. 198 ; Holley v. Adams, 
16 Vt. 206; Raymond v. Sellick, 10 Conn. 485,) because a gift of one 's 
own note is a gift of a promise merely. And as the transaction, 
80 far as the payments were concerned, was exclusively between the 
défendant and himself, the défendant was under no obligation to 
plaintiff to enforce the notes against him, any more than it was to re- 
qeive them originally instead of the money for the premiums. If 
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Eodocanachi had been acting as the agent of the plaintifEs différent 
considérations would arise. Dutton v. Willner, 52 N. Y. 312. When 
he did pay the notes he did not make payment of them, nor did the 
défendant, accept payment of them, as applicable to the premiums 
upon the original policy. They were paid, and payment was ac- 
cepted, in extinguishment of an independent claim existing in hia 
favor against the défendant. So far as the plaintilîs are concerned, 
the case stands as though they had never been paid. Deducting the 
amount of the notes, only two annual premiums had been paid upon 
the policy in suit. 

The piaintiffs are therefore entitled to recover $1,000, with inter- 
est, which begins to run 90 days after October 16, 1882, the date of 
the service of the afifidavit of the proof of death and the claim of the 
piaintiffs upon the défendant. 

Judgment is ordered accordingly. 



White V. BOYCE. 
(Circuit Court, S. D. New York. August 11, 1884. i 

L Wbitteii Contraot— Pabol Contract to Mooift — Estoffel. 

If, according to a written contract, one party was to transfer — upon speoifled 
conditions — certain siiares of stock to another, who,upon receiving such trans- 
fer, was to pay therefor a spécifie sum of money, the latter party cannot be 
permitted to show by paroi that lij was not to acquire an unqualitied right to 
the stock so agreed to be delivered to him, or that he did not assume an abao- 
lute obligation to pay for it at the price flxed. 

2. Bame — Parties — Alleged AGiJNcy — Estoppel. 

A party who contracts as a principal will not be permitted to show, in' the 
al)sence of mistake, fraud, or illegality, that he contracted as an agent in a 
controversy between himself and the other contracting party, and the knowl- 
edge of the other contracting party does not aiïect the rule. 

8. LaW AN0 EQUITT — OOMMON-IjAW RtJLB EmPHASIZBD BT JUDICIAKr ACT. 

Though courts of equity hâve concurrent jurisdiction with courts of law 
upon ail controversies involving fraud, they will not ordinarily exercise it 
when the parties hâve an adéquate remedy al law. Section 16 of the judiciary 
act (Rev. St. \ 723) ia intended to emphasize the existing rule, and to impress 
it on the fédéral courts. 

4. SaME — MiSBBPBBSBNTATlOlTB — VALUB OP PrOPEBTY — ADEQUATE REUnUDT AT 

Law. 

Where the cause of action ia for fraudulent misrepresentations alïecting the 
value of property sold, and no relief is claimed except by way of damages, and 
no discovery is asked, and no complicated accounting is involved, a bill in 
equity will be dismissed upon the ground that the remedy is at law. 

In Equity. 

Billings é Cardozo, and Cowles Morris, for complainant. 

Marsh, Wilson é WalUs, for défendant. 

Wallacb, J. The complainant's bill is filed to enjoin the prosecu- 
tion of a suit at law, pending in this court, brought by the défendant 
to recover damages against the complainant for the conversion of 



WHITE V. BOYOE. 



5,900 shares of the stock of the Montauk Gas Coal Company. Five 
thousand four hundred of thèse shares belonged originally to the 
complainant, and 500 to the défendant. The oomplainant had 
pledged bis 5,400 shares to the défendant as collatéral aecurity for 
certain liabilities of his to the défendant, and on July 19, 1880, the 
défendant transferred tbem, together with his own 500, to the com- 
plainant, to be held by him as trustée, for the purposes of a pool of 
the stock of the company, until February 1, 1881. After the expi- 
ration of the pool period (the stock still remaining in the possession 
of complainant) défendant demanded its redelivery, and, upon com- 
plainant's refusai to comply, brought the suit at law for its conversion. 
The présent controversy does not concern the defendant's right tore- 
cover in the suit at law for the conversion of the 500 shares origi- 
nally owned by him, and delivered to complainant for the purposes of 
the pool. But the complainant asserts that as to the 5,400 shares 
there was, at the time of the alleged conversion, nothing owing from 
complainant to défendant upon a fair accounting of their affairs to^ 
gether, and that he is the équitable owner thereof, although he has 
never satisfied the spécifie conditions of the pledge. 

The 5,400 shares were pledged by the complainant to the défend- 
ant in the course of transactions between them growing ont of the 
formation of the Maryland Union Coal Company, and the sale of the 
stock of that company; 3,400 shares being pledged about March 3, 
1880, and 3,000 shares, September 27, 1880. The défendant was 
the owner of extensive coal property in Maryland, and engaged in 
mining coal, and resided at Baltimore; and the complainant was a 
dealer in coal and in coal stocks, residing at New York. Prior to No- 
vember, 1879, negotiations took place between the parties in référ- 
ence to placing the defendant's coal property upon the market. 
Thèse culminated in the organization of a corporation, — the Maryland 
Union Coal Company ; the transfer of the property by défendant to 
that corporation, in exchange for 49,995 of the 50,000 shares of the 
capital stock; and a written contract between complainant and de- 
fendant, made November 22, 1879, whereby défendant agreed to hold 
three-fourths of the stock of iJie corporation, subject to an option to 
the complainant to purchase "the same. By the terms of the agree- 
ment défendant was to transfer to complainant one-quarter of the 
stock upon the payment by complainant of $287,500 in three months, 
another quarter upon a similar payment in five months, and the re- 
maining quarter upon the payment of a similar sum in nine months. 
Upon complainant's failure to pay for the first quarter, as agreed, 
the option was to expire. Défendant was to pay $37,500 of each 
payment into the treasury of the company for working capital, and 
when the three-quarters of the stock had been taken and paid for by 
complainant, défendant was also to pay an additional $37,500 into 
tbe treasury as representing a contribution to the working capital of 
the corporation upon the quarter of the stock retained by him. 
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At the expiration of the time for the transfer of the first quarter 
of the stock the complainant was unable to comply with the terms 
of the option. The terms were extended by défendant, and on March 
3, 1880, a new agreemeat was made between the parties, reciting that 
complainant had paid for the first quarter of the stock under the 
option, and providing for an extension of time for the payment by 
him for the otlier two-quarters. At the time this agreement was 
made, and in order to facilitate the opérations of the complainant in 
selling the stock to third persons, the parties entered into another 
agreement, by the terms of -which défendant agreed to advance 
$150,000 to a bank in New York oity for the purpose of enabling 
the bank to make loans on the shares of the company, and complain- 
ant agreed to keep $60,000 of the stock of the Montunk Goal Com- 
pany in the hands of the défendant as collatéral security to protect 
him against any losses that might arise from the loans that might 
be made by the bank. Under this agreement the défendant received 
2,400 of the 5,400 shares of the gas company now in controversy. 
September 27, 1880, the complainant wished to obtain 1,000 shares 
of the coal company stock, which he had agreed to deliver to purchas- 
ers. He obtained thèse shares from the défendant, and as security 
for $25,000, the purchase priée thereof, made a pledge of 3,000 shares 
more of the stock of the gas company. This stock was then in the 
custody of one Bush for the purposea of the pool in the stock of that 
company before referred to, and the pledge was made in form by 
Bush. 

The facts are undisputed that a loss resulted to the défendant aris- 
ing from the loans made by the bank out of his moneys, and to se- 
cure which the first pledge was made by complainant; and also that 
défendant bas never been paid the $25,000 for the stock obtained of 
him by complainant as security for which the last pledge was made 
by complainant. But the complainant's theory is that, throughout 
ail the transactions between the parties, he was only the agent of the 
complainant in effecting a sale of his mining property; that the 
Maryland Union Goal Company was organized, and the two agree- 
ments giving complainant an option to purchase its stock were made, 
for the purpose of putting the stock upln the market, and to enable 
the complainant to obtain subscriptions and sell the stock to others 
as the agent of the défendant and for his benefit ; that, in fact, it 
was agreed between the parties that complainant should receive for 
his services in the matter ail proceeds of the sale of the stock above 
the sum of $22 per share; that the défendant had represented to 
him that the coal lands contained at least 350 acres of big-vein 
coal, which fact, if trae, would bave made the property extremely 
valuable; that, relying upon this agreement and the représentations 
by défendant as to the big-vein coal, he had, in fact, placed 18,400 
shares of the stock with third parties, who had agreed to purchase the 
same at the price of $30 per share; that after he had sold part of 
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the stock, and before the remainder had been delivered to or paid for 
by the persons whohad agreed to take the same, it was discovered 
that the défendant 's représentation as to the big-vein ooal were un- 
true, and the complainant was unable to induce those who had agreed 
to purchase the stock to carry out their agreements, and in consé- 
quence thereof he sustained a loss in a sum more than fluffioient to 
satisfy any claims of the défendant upon the stock of the gas com- 
Ijany pledged to him; and that by reason of the premises he is en- 
titled to recover $142,000 of the défendant as damages upon a fair 
aceounting. 

The proofs undoubtedly authorize the conclusion that the coal Com- 
pany was organized for the purpose of enabling défendant to dispose 
of his coal property by exchanging it for the stock of the corpora- 
tion and selling the stock, and that the option for the purchase of 
the stock given to complainant by the contraots of November 22, 
1879, and March 3, 1880, was given in order to carry out that ob- 
ject, and enable défendant to dispose of three-quarters of his interest 
in the property. It is also apparent that the défendant understood 
that complainant intended to place the stock with subscribers, or sell 
it to purchaaers, and thereby obtain the means of carrying out his 
option contract. Whether, in carrying out this plan to effect a sale 
of the defendant's property, it was the intention of the parties that 
the relation of principal and agent should exist between themselves, 
or whether it was intended that the complainant should occupy the 
position of a speculator on his own account, instead of a fiduciary, 
are questions as to whieh there is much conflicting testimony. Con- 
cededly, if there was any agreement between the parties other than 
that expressed in the written contraots between them, it was made 
prior to or contemporaneously with the written contracts. However 
the fact may hâve been, no inquiry into the preliminary or contem- 
poraneous negotiations of the parties is compétent for the pnrpose 
of showing that they were dealing together as principal and agent, 
because extrinsic évidence to this effect wonld contradict or vary the 
légal import of the written contracts. By thèse contracts the défend- 
ant agreed to transfer certain shares of stock to the complainant, 
upon speciôed conditions, and the complainant agreed, upon receiv- 
ing such transfer, to pay therefor to the défendant a spécifie sum of 
money. The complainant oannot now be permitted to show by paroi 
that he was not to acquire an unqualified right to the stock which 
was to be delivered to him, or that he did not assume an absolute 
obligation to pay for it, when delivered, at the price fixed; and such 
would be the resuit if he should be allowed to prove that he was to 
sell the stock to third persons as an agent for défendant^ and was to 
account to him at the rate of $22 per share. He who contracts as a 
principal will not be permitted to show, in the absence of mistake, 
fraud, or illegality, that he contracted as an agent, in a controversy 
between bimself and the other contracting party. Whart. Ag. §§ 410, 
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492. And the knowledge of tlie other contracting party of his real 
character does not affect the rple. Taylor, Ev. § 1054. The case is 
not like those where a part only of a verbal contract bas been re- 
duced to writing, (Potier v. Hopkins, 25 Wend. 417; Batterman v. 
Pierce, 3 Hill, 171; Grierson v. Mason, 60 N. Y. 394,) or where an 
agreement collatéral to the written agreement is set up, {Lindley v. 
Lacey, 17 G. B. (N.S.) 578; Chapin r. Dobson, 78 N. Y. 74; Crossman 
V. Fiiller, 17 Pick. 171,) which does not interfère with the terms of the 
written contract, though it may relate to the same subject-matter. 
The written contract hère is of the very essence of the transaction 
between the parties, and créâtes the relation of vendorand purchaser 
between them. It fixes their mutual rights and obligations, and can- 
not be subverted by extrinsic évidence. As is stated by Denio, J., in 
Barry v. Ransom, 12 N. Y. 464, "the légal effect of a written con- 
tract is as much within the protection of the rule which forbids the 
introduction of paroi évidence as its language." 

It is not claimed that there was any subséquent modification or 
change in the relations of the parties. The complainant's right to relief 
must therefore rest upon the tbeory that bis vendor misrepresented 
to him material facts affecting the value of the stock purchased. If 
it should be assumed that his allégations in this regard are estab- 
lished by the proofs, he must fail, because his case does not entitle 
him to any équitable relief. No facts are alleged in the bill as a 
foundation for an équitable set-off ; no discovery is asked; and no 
facts exist which tend to show that the complainant bas not a plain, 
adéquate, and complète remedy at law to recover such damages as 
he may hâve sustained. While courts of equity bave concurrent ju- 
risdiction in ail cases of fraud, they will nôt ordinarily exercise it, if 
there is a full and adéquate remedy at law, (Bisp. Eq. § 200; Ambler 
V. Choteau, 107 U. S. 586; S. C. 1 Sup. Ct. Eep. 556,) and the 
fédéral courts are especially admonished not to entertain such cases. 
The statutory enactment, (section 16 of the judiciary act, Eev. St. § 
723,) if only declaratory of the pre-existing law, is at least intended 
to emphasize the rule and impress it upon the attention of the court. 
New York Co. v. Memphis Water Go. 107 U. S. 205; S. C. 2 Sup. 
Ct. Eep. 279. It is the duty of the court to enforce this rule sua 
sponte. Oelrichs v. Spain, 15 Wall. 211; Sullivan v. Portland R. Co. 
94 U. S. 806. It would therefore not be proper to assume to déter- 
mine the ques ion of fact whether any misrepresentations were made 
to complainant by défendant. 

Jurisdiction properly assumed, upon one aspect of the controversy, 
would authorize the court to proceed to a decree which would do full 
justice in the case upon ail its branches. But unfounded claimsof a 
character cognizable in equity cannot be made the basis of relief re- 
specting other controversies between the parties which are cognizable 
only at common law. 

The bill is dismissed, with costs. 
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WiET V. MoEnerk. 
(Circuit Court, iV. D. Illinois. May, 1884.^ 

1. Propbrtt m A Steeet-Bed — Dbdication — Power of Attornet— Estoppel. 

A power of attorçey to sell and convey does not imply authority to the at- 
tornej' to dedicate or give any part of the principal's property to the public; 
but, wlien the power is expressly to dedicate, the owner is eslopped to deny the 
act of his agent. 

2. Same— Vacation by Citt— Waivbr of Rbsbbved Kights. 

In the event of a street, previously dedicated to the city of Chicago, being 
vacated by an oïdinance of the common council, such vacation to continue se 
long, and so long only, as the ground shall be used for railroad purposes, a 
subséquent resolution, declaring the vacation absolute, ia sufflcient to operate 
as a waiver by the city of its reserved rights in the premises, notwithstanding 
the fact that the latter resolution was passed by a majority rather than two- 
thirds of the aldermen elected. 

3. BAMB — OONDITIONAL VaCATING— EfFECT. 

When the city of Chicago assumes to vacate, even conditionally, a street pre- 
viously dedicated to it, it loses ail title with which it was vested by the act of 
platting. 

4. Bamb— TiTiiE — Abutting Lot-Owner — Réversion. 

By the vacating by the city of Chicago of a street previously dedicated to it, 
the title to the ground does not pass to the abutting lot-owner, but to the 
original owner of the lànd. 

At Law. 

S. G. Judd and William Ritchie, for plaintiff, 

J. P. é T. R. Wilson, for défendants. 

Blodgett, J. This is an action of ejecttùent for the recovery of a 
strip of land in block 67, school-section addition to Chicago. The 
material facts essential to the disposition of the case, as I view them, 
are briefly thèse: In June, 1853, James Depuyster Ogden was the 
owner in fee of block 67, in school-section addition to this city. In 
May, 1852, he gave to William B. Ogden a power of attorney, author- 
izing him to sel] and convey the block in question, and also to plat 
and subdivide the same in such manner as he should deem best to 
make it marketable, and to acknowledge and record any plat which 
he should so make, in conformity with the laws of the state. Acting 
under this power of attorney, Mr. Ogden, in the forepart of the month 
of June, caused this block to be surveyed, and laid out and subdivided 
into lots and streets ; and on the sixteenth of June, 1863, the plat was 
duly acknowledged by Mr. William B. Ogden, as the attorney in fact 
of James Depuyster Ogden, and recorded in the office of the recorder 
of Cook county. Upon this plat was a street 60 feet wide, called De- 
puyster street. The plat and acknowledgment seem to be in ail re- 
spects in conformity with the provisions of the statute, except that the 
subdivision is made and the plat acknowledged by the attorney in fact 
of the owner of the fee, rather than by the owner of the fee in his own 
person. On the twenty-eighth of July, 1862, the common couneil of 
the city of Chicago passed an ordinance vacating Depuyster street, 
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except a strip 20 feet wide in the center thereof, and this suit ia 
brought by the plaiutiff, as grantee of the heirs at law of James De- 
puyster Ogden, to recover from défendants the south 20 feet of said 
Depuyster street. 

The défendants deny plaintiff's right tb recover, (1) on the ground 
that the subdivision made in 1853 was net in acoordance with the 
Illinois statute, because the plat was acknowledged by the agent and 
attorney in fact of the owner of the fee, and net by the owner him- 
self in person ; (2) that the ordinance vacating the north and south 
20 feet of the street was conditional, and to be operative only so long 
as certain adjacent property was used for railroad purposes, and re- 
served the right of the city to enter upon the portions of the street so 
vaeated for the purpose of laying down or repairing sewers or water- 
pipes. 

In support of the first position défendants' counsel relies upon the 
case of Gosselin v. City qf Chicago, 103 111. 623, where it was held that 
as the statutes of Illinois stood at the time this subdivision was made, 
and the plot thereof acknowledged and recorded, it was necessary 
that the plat should be acknowledged by the owner of the fee in 
person, and that it could not be done by an attorney in fact. I hâve 
examined this case carefuUy, and also an abstract introduced on this 
trial of the évidence in that case, and find that the power of attor- 
ney under which the subdivision was made in the Gosselin Case was 
only an ordinary power to sell and convey, while the power of attor- 
ney to Mr. W. B. Ogden, under which the subdivision and plat now 
in question were made, in express. terms authorizes the attorney to 
make the subdivision and acknowledge and record the plat pursuant 
to the laws of this state; and this fact seema to me to. sufficiently 
distinguish this case from the Gosselin Case. Hère the owner of the 
fee contemplated a subdivision of his property into lots and streets 
under the law of Illinois, and clothed his attorney with authority to do 
so; and it seems to me there can be no valid reason assigned why it 
was not in the power of such owner to so act by an agent under the 
statutes of this state. It may be urged with some force, under the 
facts in the Gosselin Case, that a power of attorney to sell and convey 
does not imply authority to the attorney to dedicate or give any part 
of the principal's property to the public ; but in so clear a case as 
this of an intention to so dedicate, I think the owner must be estopped 
to deny the act of his agent. 

As to the second point raised, it appears witbout dispute that the 
common council of this city, on the twenty-eighth of July, 1862, 
passed an ordinance, the title and first section of which read as fol- 
lows: 

"An ordinance to vacate De Puyster street. Be It ordained, etc. 

"Section 1. That tlie street running east and west through block 67, school- 
section addition to Chicago, known as De Puyster street, except a strip of the 
same through the center thereof twenty teet in width, running from Canal 
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Street east, a distance of one hundred and twei;ity feet, De and tue same is 
hereby vaeated and discontinued: provided, however, that such vacation 
and discontlnuance shall continue so long, and so long only, aa the same may 
be used for railroad purposes. And it is further provided, that the authori- 
ties of said city sliall at ail times hâve and possess, without charge or hin- 
derance, the right to enter upon that portion of said street hereby vaeated, or 
any part thereof , for the purpôse of laying down or repairing either sewerage 
or water pipes." 

And in Deçember, 18S2, the common council by resolution declared 
the portion of the street so vaeated by the ordinance of 1862 to be 
absoiutely vaeated. I can give no other construction to this resolu- 
tion than that it is a release of the reserved right to reopen the street 
to full width, in case the adjoining property should cease to be used 
for railroad purposes, and the right to enter upon the vaeated por- 
tions of the street for the purpose of repairing or laying down sewer 
or water pipes. It is true, it was not passed by a two-thirds vote of 
ail the aldermen eleeted, but it was passed by a majority; and it 
seems to me the two-thirds vote was not needed to release or waive 
this reserved right. In other words, it does not seem to me to require 
a two-thirds vote of the common council to waive any rights the city 
reserved as to this street. 

I therefore conclude that by the opération of the ordina'nce and 
resolution there is an absolute vacation of ail the street except a strip 
20 feet wide in the center. 

But if I am wrong in regard to the eflfect to be given to the resolu- 
tion, I still think that under the ordinance the portions of the street 
vaeated were so far vaeated as to amount to an abandonment of the 
statutory dedication made by the owner. The owner of the property 
dedicated it in conformity with the statute to the public for a street, 
and the statute operated upon such dedication to pass tho fee to the 
city of Chicago. When the city abandoned this dedication to public 
use, or if it had refused to accept it, the title, it seems to me, reverted 
to the original owner. I doubt if the city can make a partial vaca- 
tion of a street which shall operate as an abandonment of the prop- 
erty for the public use which the owner of the fee in laying it out 
intended, and yet retain the fee ; but I think that, on the contrary, 
when the city assumed to vacate this street, even conditionally, it 
lost ail title with which it had been vested by the act of platting. 

In Canal Trustées v. Havens, 11 111. 564, it was held that when the 
owner of land subdivides the same into blocks, lots, streets, alleys, 
etc., the fee of the streets passes to the municipality; and in Hyde 
Park V. Borden, 94 111. 26, it was held that on the vacation of a street 
or alley, where the fee had passed to the corporation by the making 
and recording of a plat, the fee reverted to the original owner, who 
had dedicated it to the public, and not to the abutting owner. 

The facts in this case seem to me to bring it clearly within thèse 
two cases. By making, acknowledging, and recording the plat, the fee 
passed to the city of Chicago; by the vacation of the street, the fee 
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reverted to the heirs of the original owner. Tfaey hâve conveyed the 
fee to the plaintiff and he is clothed with ail their rights. 

But it is further urged, in the light of the authority of many cases 
outside of this state, that on the vacation of this street the title 
passed to the défendants, who were the owners of the abutting lot. 
I think it is sufïïcient to say, in answer to this position, that since 
the décision of Canal Trustées v. Ilavens the rule in that case and 
that in Hydc Park v. Borden hâve become a rule of property in this 
state. It must be admitted that under nearly similar statutes to that 
of Illinois, the courts of other states hâve held that on the vacation 
of a street or highway the title goes to the abutting owner; but there 
can be no doubt that a différent rule prevails in this state, and I think 
it has been so long asserted that it has become a rule of property, 
and therefore this case should be determined in accordance with the 
décisions of the courts of this state. 

The défendants are therefore found giiilty, as charged in the déc- 
laration, and the fee of the 20-foot strip immediately west of and 
adjoining lot 16, block 67, school-section addition, (the property in 
cpntroversy,) is found to be in the plaintiff. 



Unitêd States v. Bank op Montréal. 

[Circuit Court, N. D. Illinois. July 21, 1884.) 

1. Revenue Laws — Branch op Foreign Bank in United States — Taxes — 

Rev. St. § 3407. 

A bank in Canada, which has established a branch in Chicago, muât be held 
to carry on a banking business, within the définition of Rev. St. § 3407, it hav- 
ing a place of business where crédits were opened by the deposit of money, 
subject to be paid or remitted upon draft, check, or order, and where bills bf 
exchange were issued and sold. 

2. Samb— Rev, St. § 3408. 

The meaniog and intent of thewhole of section 3408, Rev. St., was to assume 
that the active moneys employed by an inoorporated bank were represented by 
its capital, and that the capital of a branch bank was the amount which was 
allotted to it, or which it was permitted to use, and the branch, for the purpose 
of this tax on capital, was deemed a separale entity. 

3. Same. 

As the Bank of Montréal can hâve no corporate existence in the United 
States, but only transacts business by comity, aa agency established by it hère 
must, for the purpose of the revenue laws, be considered the same as a private 
person engaged in the banking business, and pay the tax upon the amount of 
money employed in its business, without regard to whether it is, technicaliy. 
capital or not. 

Action to Eecover Internai Eevenue Tax. 

Eichard H. Tuthill, for complainant. 

Boutell, Waterman é Boutell, for défendant. 

Blodubtt, J. This is a suit to recover internai revenue taxes 
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claimed to be due from défendant on the capital employed by défend- 
ant in the business of banking from the first of November, 1871, to 
the first of December, 1879. The défendant is a corporation created 
and existing under the lawa of the dominion of Canada, having its 
principal place of business in the city of Montréal. Its chartered 
capital is $12,000,000, fuUy paid up, and it has a reserved fund of 
$5,000,000, and average deposits of about $17,000,000. On the first 
of November, 1871, it established a branch or agency in the city of 
Cliioago, which has been continued to the présent time. At the time 
this branch or agency was established hère, its manager was informed 
that the sum of $100,000 had been assigned to bis agency as capital. 
The business hère has been the receiving of deposits to be paid out on 
draft or check of the depositors, buying and selling of domestic and for- 
eign eschange, and the loaning of money on warehouse receipts for 
grain and provisions as collatéral security, — the deposits averaging 
about $2,000,000 per month, and the profits on the business transacted 
hère amounting to about $10,000,000. The $100,000 assigned as cap- 
ital has been treated and known upon the books of the agency as "fixed 
capital," and the internai revenue regularly paid thereon. In June, 
1881, an examination was had by P. J. Kinney, agent of the internai 
revenue bureau, of the books and accounts of the agency, from which 
it was ascertained that a much larger amount of money had been used 
in the business of this agency ihan the $100,000 capital allotted to 
jt, and he reported the amount due for tax on capital, under the sec- 
ond paragraph of section 8408 of the Eevised Statutes, which im- 
posed a tax of one twenty-fourth of 1 per cent, per month upon the 
capital employed in banking, to be $83,775.56. After this report 
was received, an assessment was made and warrant issued for thè 
collection of the portion of said tax which had accrued within two 
years, amounting to $24,643.88, and the amount of this assessment 
paid under protest. This suit is now brought to récover the balance 
of $59,329.68 of the tax so ascertained to be due, or reported to be 
due, by the examiner Kinney, and which it is claimed accrued be- 
tween the establishment of the bank, December 1, 1871, and Decem- 
ber 1, 1879. Several défenses to the right to recover this money are 
interposed : (1) That this Chicago agency is a branch of the parent 
bank in Montréal, and as such only liable to pay internai revenue 
taxes on the capital allotted to it by the parent bank, under the last 
clause of the third paragraph of section 3408; (2) that the fonds used 
and loaned hère cannot be considered capital of this bankj as thfey 
are sent hère for temporary use, and liable to be withdrawû for ûSe 
elsewhere at the will of the home management; (3) that the fuiids 
used hère are not a part of the capital of the parent bank, but are 
part of its surplus f unds, made up in part, at least, of the profits of 
this agency or branch ; (4) that most of the funds by this branch tète 
not employed in the business of banking, as defined in section 3407, 
Eev. St. ' 
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The assistant manager of tMs branch ôr agency, who was calleâ 
as a witness on the trial, explained the course of business by saying, 
"When we see a chance to îoan money hère to good advantage, we 
notify the home office at Montréal, and they send it to us if they hâve 
it;" and histestimony shows that the average amount of money used 
for the first five months after this branch was established -was over 
$400,000 par month; and from the time the agency was established 
there was a steady increase in the business, so that the amount of 
money employed in the business for the 12 months ending the thirty- 
first of May, 1879, waa $1,496,635 per month. It will thus be seen 
that a large sum of money belonging to the parent bank was con- 
stantly employed in its business hère. Whether the profits made in 
the business hère were retained and used hère, or whether those profits 
were remitted to Montréal as fast as made, and the money to be used 
hère was sent from Montréal as wanted, does not seem to be material. 

Section 3407 defines a bank and banker as foUows : 

Sec. 3407. "Every incorporated or other bank, and evevy person, flrm, or 
compàny, having a place of business where crédits are opened by the deposit 
or collection of money or currency, subject to be paid or remitted upon draft, 
check, or order, or where money is advanced or loaned on stocks, bonds, bul- 
lion, bills of exchange, or promissory notes, or where stocks, bonds, bullion, 
bills of exchange, or promissOry notes are received for discount or for sale, 
shall be regarded as a bank, or as a banker." 

Certainly, the business carried on by the défendant hère must be 
held to be a banking business within this définition. It had a "place 
of business" where crédits were opened by the deposit of money, sub- 
ject to be paid or remitted upon draft, check, or order, and where 
bills of exchange were issued and sold. The last clause of the third 
paragraph of section 3408 reads as foUows : 

"In the case of banks with branches, the tax herein provided shall be as- 
sessed upon the circulation of each branch severally, and the amount of capital 
of each branch shall be considered to be the amount allotted to it." 

It is contended that the Refendant is a bank with branches, within 
the meaning of the provision, and that only the sum of |100,000 cap- 
ital was allotted to this branch by the parent bank. At the time the 
internai revenue sy stem was adopted, in 1861, there were no national 
or United States banks, butin several of the states there existed what 
were called state banks, with power to establish branches. As I now 
recall the facts from memory, such banks existed in Ohio, Indiana, 
Missouri, and lowaj and in the charters of thèse state banks there 
was a provision for establishing branches, and allotting or determin- 
ingthe amount of the capital of such branches; and I am of opinion 
that this provision as to the taxation of branch banks had spécial 
référence to; the then-existing state banks and their branches, although 
the language used is comprehensive enough to apply to any future in- 
stitutions of the same character, whether state or national. The 
évident meaning and intent of the whole section 3408 was to assume 
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that the active moneys employed by an incorporated banlt wasrepre- 
sented by its capital, and that the capital oî a branch bank was the 
amount which was allotted to it, orwhich it was permitted to use, and 
the branch for the purpose of this tax on capital was deemed a separate 
entity. Ordinarily, what is known as the capital of a bank is the fund 
paid in by its shareholders on their capital stock, and this forms the 
basis upon which the business of the bank is conducted. The banks 
loan this money, or use it in the discount of commercial paper, in the . 
purchase and sale of exchange, or, in the cases of banks of circula- 
tion, for the purpose of redeeming or securing their current notes ; the 
profits of the business are, as a rule, after payment of expenses, dis- 
tributed as dividends to shareholders. , If, for any reason, ail or part of 
the profits are retained by the bank, suoh rétention may be only tem- 
porary, and are liable to be paid out in dividends at any time. So, 
as a basis of this internai revenue tax, the paid-up capital, as a fixed 
fund, was taken, — assuming that, as a rule, the capitarl represented 
the moneys which the bank used in its business. In this case, how- 
ever, we bave a foreign bank with the control of a very large amount 
of money establishing an agency hère for the loaning of its money^ 
It conducts through such agency ail the business of a bank : receives 
deposits, buys and sells exchange, discounts notes and bills, and loàns 
money. As the bank of Monti'eal can hâve no corporate existence 
hère, but only transacts business by comity, this agency must, I think, 
for the purpose of this law, be considered the same as a private per- 
son engagea in the banking business, and pay the tax upon the amount 
of money it employs in its business, without regard to whether it is 
technically capital — that is, the fund contributed by its stockholders 
— or not. It sends its money hère to be used in banking business, . 
■taking, perhaps, only that which it bas accumulated from its home 
business and not been divided, or leaving hère the profits realized from 
the business hère. If the défendant bas power under its charter to 
establish branches, that power would only authorize the establish- 
ment of branches within the jurisdietion of the sovèreignty which cre- 
ated the corporation ; that is, .it cannot establish a branch with its 
corporate powers hère, but the business it transacts hère is more. in 
the nature of an agency than that of à branch. And if any of the 
funds of the home corporation are sent hère and used hère in con,- 
ducting a banking business, they should, in my opinion, pay the tax 
imposed under the second paragraph of section 3408, as capital em- 
ployed by a person in the business of banking. It could nçt' hâve 
been thè intention of congress to allow banks of foreign countries to 
send their money bere, to be loaned and used by an agent for the 
profit and benefit of such banks, without subjecting them to the same 
burdens imposed by the law on domestic banks and bankers. 

It is furtber urged that the money used hère by the défendant was 
not its capital, but was part of its surplus or reserve, and the décision 
of Mr. Justice Nelson in Méchantes' dt -Farinera' Bank v. Townsend, 5 
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Blatchf. 315, is cited in support of this position. It may be sufficient, 
to distinguish this case from the one at bar, to say that the question 
then under considération waa the meaning of the word "capital," as 
used in paragraph 1 of section 79 of the internai revenue act of June 
30, 1864., and had application to the amount to be paid for license to 
do business as a bank or bankers; but it does not seem to me the 
rule "given in that case is at ail applicable to an agency like this of a 
foreign bank. If this défendant, being incorporated as a bank in a 
foreign country, had transacted ail its business hère, then its capital 
paid in, and forming the basis of its business, might be properly held 
to be the measure of its liability for this tax ; but when such a cor- 
poration uses its surplus or reserve fund in conducting a banking 
business in this country, its capital, for the purposes of this tax, must, 
I think, be the amount of money it uses from month to month in the 
business hère. It is said this surplus was only temporarily used 
hère, but the 'proof shows how much was used each month, and the 
statute imposes a tax of one twenty-fourth of 1 per cent, per month 
on the money so used. If at the end of a month it had been with- 
drawn, and returned to the défendant in Montréal, ail further liability 
would be at an end. 

It is further urged that the business transacted by the défendant 
hère was not a banking business, as defined by section 3407, because 
the money was not advanced or loaned on stocks, bonds, bullion, etc., 
but was loaned on the pledge or warehouse receipts for grain and 
provisions. The assistant manager for défendant says, in his testi- 
mony: "When we lent money we took a note and the warehouse re- 
ceipts as collatéral; we rely whoily on thèse collaterals." 

Section 3407 déclares, in efîect, that every incorporated bank, and 
any firm or company having a place of business where crédits are 
opened by the deposit or collection of money or currency, subject to 
be paid or remitted upon draft, cheok, or order, or where money is 
advanced on bullion or stocks, bonds, etc., shall be regarded as a bank 
or banker. This défendant had a place of business hère where créd- 
its were opened and deposits received and paid out on checks, so that 
it comes within one of the définitions of a bank or banker, and, be- 
ing such, it is liable to pay the tax in question, without regard to 
what security it took for money loaned or advanced. So, also, a per- 
son or firm who advanced or loaned money on stocks, bonds, etc., is 
a banker; but when a banker — that is, one who comes within either 
of the définitions— loans money on other security than stock or bonds, 
that does not relieve him from this tax liability as to such business. 
Many bauks, especially in the older eastern statea, only loan money 
on notes secured by the name of an approved indorser or surety; but, 
if they are banks, it makes no différence what security they take for 
their loans, they are still liable to this tax. 

I therefore conclude that the défendant is liable for the amount of 
tax claimed in this case, — $59,229.68, — with interest at 6 per cent. 
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from the time when snch tax accrued. No computation of this înter- 
est was made at the time of the trial, but it may be made and sub- 
mitted. 

The proof also shows that the défendant paid $9,629.92 for taxes 
on clearing-house obecks, on which it bas been refunded $2,573,91, 
leaving a balance yet due of $7,056.01. As I understand the proof, 
after this tax had been paid several years the commissioner ruled 
that the banks were not liable to pay on thèse checks, and refunded 
what had accrued within two years, but refused to go further back, 
leaving this balance of $7,056.01 unpaid, and défendant now insists 
that this amount should be set off against the taxes now found due, 
This is an équitable action, and the inquiry really is how much is 
justly due the plaintiff ; and I think it is conscionable and right to de- 
duct this sum of overpaid tax on clearing-house checks from the tax 
on capital, as this claim and oounter-claim accrued contemporane- 
ously and out of the same business. 



Shenfield V. SoHiRMEB and others. 

' (Circuit Court, S. D. New York. August 7, 1884.) 

Patent— Sotpendbb Ends. 

The suspender ends made conformably to Schirmer's patent of June 27, 1876. 
do not infringe the patent of Shenfield. 

In Equity. 

F. C. Reed, for complainant. » 

Wetmore & Jenner, for défendants. 

Wallaoe, J. The suspender ends made by the défendants conform- 
ably to their patent of June 27, 1876, are not an infringement of the 
eomplainant's patent. 

The suspender ends of the eomplainant's patent are described as 
made of a double flattened cord or strip bent around into a loop or 
united together, leaving sufficient of the loop open to form thebutton- 
hole, and united to a buckle or clasp by the attaching pièces, d. The 
cord or strip is composed of woven, braided, knitted, or crocheted 
threads of suitable fibrous material, laid up into the form of a com- 
plète flat cord or sirip, and when the cord or strip is folded to form 
the button-hole loop, the seam above the loop may be made by sew- 
ing, knitting, crocheting, or otherwise; or the knitting or croeheting is 
commenced at the Une where the strips meet and extended at both 
sides thereof and around the button-hole by the successive ranges of 
interloeked loops. 

The claim is, "the suspender end made of a flat cord or strip of 
fibrous material bent into a loop laid flatwise, united at the inner 
edges, and connected to the attaching pièces as set forth." 
V.21 r,no.4— 16 
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The latter part of the description relates to the manner of securing 
the edges of the f abrio by re-enforcing or covering them around the 
button-hole by crocheting or knitting, and is of no materiality for 
présent purposea. There was no novelty in the attaching pièces. 

Eutton-straps for suspenders, made of woven material, were old; 
flat suspender ends of various materials, with a button-hoie eut in 
them, were oid ; and suspender endu made of a round cord, with the 
ends turned back and fastened to form a loop, were old. The com- 
plainant's invention was apparently suggested by the latter descrip- 
tion of suspender ends, and was designed to remedy the objection 
against the round cord, which is stated in the description to be "that 
it does not lie flat against the person or beneath the button." What 
he did was to substitute a flat cord or strip for the round cords pre- 
viously used, which may hâve been an invention, but was an inven- 
tion of a very narrow kind. 

In view of the prier state of the art, and the language of the de- 
scription and claim of the patent, the complainant's patent is to be 
construed as one for a suspender end made of a flat cord or strip, bent 
to form a button-hole, and the ends turned back and united at their 
inner edges, and connected to attaching pièces. 

The défendants' suspender ends are made of flat braid, with a but- 
ton-hole formed in them, in the process of plaiting the braid. The 
patent-office regarded them as a différent invention from the com- 
plainant's, and issued a patent to the défendants upon that theory. 

I do not think there was any patentable novelty in leaving a hole 
in the strap or braid in the process of weaving, plaiting, or crocheting 
the material, (the erocheted towel-loop described in Harper's Bazar 
shows this,) but I agrée with Mr. Brevoort, the défendants' expert, 
that a suspender end made in this way is not the suspender end of 
the complainant's patent. The complainant's article may be made 
by the use of machine-made braid or cord, while the défendants must 
be made by hand. The complainant's article can therefore be made 
more conveniently and at less cost; and this, as the complainant 
states in his affidavit in the interférence proceeding, is the reason 
why he adopted the mode of making his end which he described in his 
patent. It would seem that this advantage is really the chief merit 
of the invention, as flat suspender ends were old. The défendants' 
braid is not united at its inner edges, and is not a double cord or 
braid like the complainant's. 

The bill is dismissed. 
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WeIE V. MORDBN. 
{Circuit Court, N. D. Illinois. August 4, 1884) 

Patent— Impeovement in Railroad FnoGS. 

The sec'ond claim oi reissue patent No. 8,914 requir.es tho point of the " frog " 
to be constructed as directed in tlie body of tlie patent, The U iron, as a 
mode of Connecting the point and wing rails, waa In public use and well known 
before tlie complainant claims to hâve been the inventer thereof. 

In Equity. 

Wood é Boyd and Banning d Banning, for complainants. 

Offield é Towie and H. Harrison, for défendants. 

Blodgbtt, J. The complainant in this case seeks to restraîn the 
infringement of reissue patent No. 8,914, issued to complainant, Bep- 
tember 30, 1879, for "an improvement in railroad frogs, " the original 
patent, No. 215,248, having been dated May 20, 1879. In his spéci- 
fications complainant describes the mode of constructing his frog to 
consist in a peculiar mode of combining the rails so as to form the 
V-shaped point or angle of the frog, and also in Connecting the point 
and the wing raUs with channel iron, the iipturned sides of which are 
bolted to the wing rails and the point rails. 

The défendant is charged with infringing only the second claim of 
the patent, which is as foUows : 

" (2) A frog composed substantlally of two center rails, B, B', joined to form 
the V-shaped point, united to outside divergingor wing rails by means of two 
channel or U Irons, D, D, one wing of which channel or U irons is shapéd to 
fit the web of the abutting rails, combined to forna thé point of the frog, 
and upon the other side fltting the web of the wing or diverging rail respect- 
ively, and secured by bolts or rivets passing through the webs of the rails 
and the sides of the channel bars, substantially as sbown." 

The history of this patent, as gathered from the records in this 
case, seems to be this: In October, 1877, the complainant filed the 
application for his patent, and on December 2, 1877, the patent was 
allowed with certain claims ; but, as he now insists, by the neglect of 
his solicitor, the final fee to the patent-office was not paid, and the 
proceedings to obtain the patent lapsed. Sometime in Pebruary, 
1879, he renewed his application, and asked that the original spéci- 
fications and drawings might be considered as part of the renewed 
application, and the original patent, No. 215,548, was issued May 
20, 1879, On June 29, 1879, application was made for a reissue, 
which resulted in the reiseue No. 8,914, now before the court. 

Testimony bas been put into the record by the complainant, as a 
witness in his own behalf, tending to show that he made the inven- 
tion in question previous to June^ 1876; but he is unable to define 
the time with any degree of certainty, except that on June 10, 1876, 
he exhibited a rough sketch or diagram of his proposed device to Mr. 
W. H. H. Âllison, who affixed his name to said sketch at that date. 
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and who bas testified to doing so, and the sketch is produced in évi- 
dence. 

The défenses interposed are (1) that défendant does not infringe; 
(2) that the second claim of the reissue is void because it was not 
warranted by the original spécifications nor the models; (3) that the 
device now claimed to be covered by the second claim of the reissued 
patent had been in public use more than two years before the com- 
plainant made his application for a patent. 

The question of fact as to infringement dépends upon whether the 
"two center rails, B, B*, joined together to form the V-shaped point" 
mentioned in the second claim, necessarily mean the two center rails 
whicli are described in the spécifications, or does it mean any center 
rails joined together in any manner to form a V-shaped point? The 
answer to this question seems to me to be found in the complainant's 
own spécifications. He says : 

"My invention consists — First, in such a formation and connection of the 
two rails whicii malie up tlie angular point as that one of the rails extends 
unbroken and uncut across the path of the other, and in itself makes a solid 
end to the point, with a f ull length of flange, which Is overlapped by the flange 
of the other rail, and thus the flange of double thickness is afforded at a 
point where strength is particnlarly needed, and the cutting away of the 
flanges, as is usually the custom, is avoided entirely." 

In his description of the drawings he says : 

"A, A', are the outer or wing rails of the frog, and B, W, are the two rails 
which compose the acute angle or point. " 

And in his description of the mode of constracting his dévice he 

says ; 

"In place of cutting away both the flanges between the two rails roidway 
between the Unes of the angle of the frog, aa is common now, and, I may say, 
usually practiced, I continue the tlange of the rail, B, of f ull width, intact, clear 
along the junction of the two rails to the point where it strikes the flange of 
the outer rail, as shown in figure 3, which is almost immediately under the 
point, X', of the frog, and 1 swage up the flange, BS of the rail, BS on one side, 
as shown in figures 5 and 3, so thatit lies over the flange of rail, B; this flange 
of rail, B', being eut away angularly on the edge to properly meet the hne of 
the web, B^, of the rail, B.'* 

It will thus be seen that minute directions are given as to the con- 
struction of the two center rails, B, and B *, to form a V-shaped point, 
and I am of opinion that the two center rails, B, and B', described in 
the second claim, are the rails constructed and joined according to 
the description given in the patent. The language of the claim is, 
"The two center rails, B, B*, join to form the V-shaped point," not 
any two center rails joined to form a V-shaped point. The V-shaped 
point made by extending one rail unbroken and uncut direotly across 
the path of the other, and thereby making a solid end to the point, 
and with the flange of the rail, B*, swaged up so as to lie upon or 
overlap the flange of the rail, B, seems to me to be an essential élé- 
ment of what complainant supposed he had invented, and therefore 
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the two center rails, B, B*, mentioned in the second daim, refer to 
and mean the two center rails whicli he bas particularly described in 
his spécifications. The proof in the case wholly fails to show that 
the défendant forms the V-shaped point, in his frog, in the manner 
that complainant forms his point; indeed, the fact seems to be ad- 
mitted that défendant does not form his points in the same man- 
ner described by complainant's spécifications, and I understand the 
leained counsel for complainant to concède upon the hearing that, 
unless the second claim is held to include any V-shaped point joined 
to the wing rails by U irons, there is no infringement made ont in 
this case. But, if I am wrong in my construction of this claim, the 
proof is eonclusive that as early as September 13, 1876, railroad frogs, 
in which the point and wing rails were connected by ohannel irons 
or plates substantially as now constructed by the défendant were 
kept for sale and sold and put in public use on several railroads in 
this state; and the court will présume that in the due course of bus- 
iness it took at least somëmonths before that time to devise and pro- 
duce thés» frogs. The frogs thus sold were manufactured by the de- 
fendant, as he claimed, under patent No. 148,264, dated March 3, 
1874, issued to George Thomas and William Miller, of which he, de- 
fendant, was owner, and under patent No. 173,804, dated February 
22, 1876, issued to the défendant himself as the inventor. The 
Thomas and Miller patent shows a brace-plate which is but a nar- 
row channel iron, the turned up edges of which were bolted to the 
wing rails, so as to stifîen the rails and keep them at their proper 
distance apart, while the Morden patent, of Febi-uary 22, 1876, 
showed the wing rails or frogs connected by a U iron, or "trough- 
plate," as he calls it, the upturned sides of which "are made to'con- 
form to the curve of the side rails, as well as to the form of the neck 
and base of the rail, and are firmly secured to the neck of the rail by 
bolts or rivets." Bat instead of holding the V-shaped point in place 
by the use of channel iron or brace-plates, he provided a V-shaped re- 
cess in the channel, or trough-plate, into which the point of the frog 
was inserted und held; but the proof shows, in applying his device 
to crossings instead of switches, he used channel or V-shaped irons to 
connect the points and the wing rails, and the connection of his pe- 
culiar form of V-shaped point with the wing rails by œeans of the U 
irons, bolted or riveted to the web of the point and wing rails, is an 
élément of complainant's device now in controversy. But, after 
Thomas and Miller had shown the use of their brace-plate, which, as 
I hâve said, is but a short channel iron, and after Morden had in 
February, 1876, showed the use of the V-shaped plate as a means of 
Connecting the two outer rails, there would seem to be little room for 
invention, and it was only a mechanical application of the same de- 
vice to apply the channel iron to hold the V-point in its proper place, 
instead of the reeess which Morden adopted. In other words, when 
once the utility of the channel iron as a means for holding the wing 
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rails in their proper relations to each other was shown, there was no 
more invention in using it to hold the point in place, and strengthen 
the web of the point rails, than there was in using a boit or rivet to 
fasten thèse channel irons to the rails; bolts and rivets being old. 
Morden adopted it as his mode of Connecting the point and wing 
rails when the angle of the frog or crossing was so great as to make 
the recess in bis trough-plate inapplicable. 

I therefore conclude that the proper construction of the second 
«laim requires the point to be construoted as directed in the body of 
the patent, and also that the U iron, as a mode of Connecting the 
point and wing rails, was in public use and well known before com- 
plainant elaims to hâve been the inventer thereof, 

It may also, I think, be urged with much force, although it was not 
pressed in the argument, that the application for this patent must be 
deemed to hâve been first made at the time, and not before the time, 
when the renewed application was made, after the patent allowed in 
1877 had elapsed; and, if this position is sound, there can be no 
doubt that Weir's devioe, precisely as he had construoted and used it, 
had been in public use for more than two years prior to his applica- 
tion. The application made by Weir in February, 1S79, must, as it 
seems to me, be considered as his first application, the former appli- 
cation going for naught, and leaving him to stand npon that applica- 
tion as made at the time he renewed it, upon his old spécifications 
and drawings. 

The bill is dismissed for want of equity. 



Ghbbby V. SwAB and others. 

lOireuit Uowt, 8. D. lotoa. June Terra, 1884.) 

Patent— Impkovembnt ns Canb for Transportation ov Cheam. 

The patent of Cherry for improvement in cans for the transpoKation of cream 
had been anticipated, and hence there was no infringement by Swab, 

This is a bill in equity to restrain the respondents from the in- 
fringement of the oomplainant's patent for an improvement in cans 
for the transportation of cream and mîlk, and for an acoount of prof- 
its and damages. 

Munday, Évartt d Adcock and Stoneman, Bicket d Eastman, for 
complainant. 

Goode, Wishart é Phillips, for respondents. 

Love, J. It is manifest that in the transportation of cream and 
milk in cans from the farm td the factory, for the purpose of being 
made into butter, it is important to prevent the liquid from dashing 
about the vessel and becoming more or less churued in the course of 
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transit. Long before the complainant's patent, varions contrivances 
had been adopted to accomplish that parpose. Among thèse was the 
plain float fitting loosely inside the can and resting on the surface of 
the milk or cream. The pressure of the float prevented, to a certain 
extent, the agitation of the liquid below. This float had, usually, a 
central ventilating hole or tube. It was generally in use prior to the 
plaintiff's invention, and it is the can provided with this float upon 
which the complainant's can is claimed to be an improvement. The 
plain float was quite effective, so far as the preventing of the churn- 
ing was concerned, but it was inconvénient and objeotionable from 
the fact that it had to be removed from the can whenever any quan- 
tity of cream, however small, had to be poured into the can. This 
not only caused delay, but it exposed the cream to contamination 
from dust, dirt, etc. Besides, in very cold weather it is obvions that 
the cream, adhering to the sides of the float, would become frozen, so 
as to prevent the float from performing its office within the can. 

The plaintiff's alleged invention consists of a can combined with a 
funnel-shaped float resting on the surface of the liquid, and so iitted 
to the can as to rise and fall in the vessel with the liquid. The up- 
per surface of the float is concave, resembling closely the shape of an 
ordinary tin spittoon. There is a hole in the center of the float through 
which the cream or milk is poured iuto the can. Thus the com- 
plainant claims that the combination unités four éléments : (1) The 
can body; (2) the float; (3) the concave top or funnel; (4) the 
opening leading from the funnel through the float. The complainant 
makes no claim to the invention of any of thèse parts or éléments. 
They were ail known prior to the plaintiff's alleged invention. But 
the complainant claims that he was the first to bring them into com- 
bination to produce the resuit attained, The complainant insists 
that by means of his combination can the gathering and transporta- 
tion of milk and cream can be accomplished with greater dispatch, 
less inconvenience, and better results than by means of any can used 
for that purpose prior to his invention. 

But the real difficulty in the solution of this controversy grows out 
of the question of novelty. The respondents give évidence showing 
that manyyears before the complainant's invention a can was known 
and used in the state of New York substantially the same in its élé- 
ments and purposes as the complainant's can. It appears by the 
évidence that this New York can was in extensive use, and that it 
combined ail the essential parts or éléments of the complainant's al- 
leged invention. The models exhibited, together with the évidence, 
show that the four éléments which the complainant's able and leamed 
counsel claim ^b essential to their combination are ail found in the 
prior New York can: (1) The can body; (2) the float; (3) the con- 
cave top or funnel; (4) the opening leading from the funnel through 
the float. : . 

Judging by a comparison of the models before the court, and by 
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the évidence adduced, it is diiBcult to find any essential différence 
between the principle of the New York can and of the complainant's 
invention. The immédiate purpose of both was to prevent the agita- 
tion and churning of the liquid, as far as possible, and to insure its 
retnrn to the can over the concave surface and through the opening 
in the center, when the milk or cream happened to be forced by the 
jostling of the can through the opening of the float. This was accom- 
plished in both cans by means of the float, the concave top, and the 
opening in the center, — through which the liquid could be poured with- 
out removing the float, — ail combined with the ordinaïy milk can in 
use in the gathering and transport of cream and milk. If the com- 
bination and function of the two cans is the same, it is not material 
to the argument, as counsel seem to assume, that many individuals, 
in using the New York can, invariably removed the float in fiUing the 
can. The question is not, how it was actually used, but rather how 
it was capable of being used. Parmers, in filling a can for transpor- 
tation, would very naturally remove the float and replace it when the 
can was filled. This would be mcire convenient for them, and the 
chief function of the float being to prevent splashing and churning in 
the transit, they would see no object in pouring the milk or cream 
through the opening in the concave float before delivering it for trans- 
portation to the cream-gatherer. But the cream-gatherer himself , in 
going from house to house coUecting the cream or milk in small qaan- 
tities, would find it highly inconvénient to remove the float and replace 
it whenever he should receive a pint or quart of the liquid. With 
him, moreover, the necessity of using the float vould commence with 
the gathering of the cream, and continue to the end of the transit, in 
order to prevent its agitation and churning. 

The complainant's counsel contend that the two cans were not 
identical ; that the float is an essential élément of the complainant's 
combination, and that there was no float in the New York can; that 
the contidvanoe in the New York can was not a float, but a close-fit- 
ting piston cover, which had to be moved up and down within the can 
by the application of external force. I do not understand the learned 
counsel to contend that with respect to ail of the other éléments the 
New York can was essentially différent from the complainant's com- 
bination. 

It is insisted that only two witnesses called by the défendants 
testify to the existence and use of the New York can, and that thèse 
■witnesses, "by design or accident, in giving their testimony, call thèse 
covers "floats," one of them using the two terms — i. e., covers and 
floats — indiscriminately; and that thèse witnesses fail to state, 
either by design or accident, how the cans actually worked, and 
whether the covers fit tight or loose in the cans." But it so happens 
that not only the défendants' two witnesses, but several witnesses 
called by the complainant, testify to the use of the New York cans, 
and they repeatedly call thèse contrivances "floats." Why did the 
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complainanfs witnesses call them "floats" if they were not "floats?" 
If the contrivance was a piston cover, fitted tightly to the can, why 
did the eomplainant's witneeses repeatedly misname them "floats?" 
Was this misleadiûg misaomer the resuit of "design " on their part ? 
Or, if it was merely an accidentai misuse of the words, why did not 
counsel, in the esamination, cause them to explain their meaaing more 
clearly ? 

Again, it is said that the New York cans "ail had tight-fitting pis- 
ton eovers and not floats, whether madeflat, convex, or coueave," 
and that "it is perfectly clear from the testimony, and beyond ail dis- 
pute, that thèse New York cans were notbing but piston-cover cans." 
This is certainly a grave misapprehension of the testimony : First, 
because the witn esses for both plaintiff and défendant repeatedly call 
them "floats," and we must assume that they knew the meaning of 
worde. But several witnesses are more explicit. Hawley says, speak- 
ing of the New York cans, "The cans we used for transporting milk 
had what we called eovers that floated on the top of the milk. " The 
same witness, called in rebutting by the complainant, says, in his tes- 
timony in ehief, "The float was smaller than the can, and would move 
up and down in the inside of the can." William Tallman, called by 
the complainant, says, in ehief : "The float to the first can that I used 
was made so that the float would readily slip in the oan. The float 
had a concave top with a hole in the eenter ànd a tube longer than 
the depth of the float, extending, I think, an inch and a haif below 
the bdttom of the flange." Again, same witness: "One of the floats 
I used fit tight to the can and the other did not. The one I sent to 
Des Moines did not, and would settle down to the milk. I also had an- 
other oan that I used. It would readily drop to the bottom of the can 
of its own weight. It would not remain in the position in which it was 
placed." Aaher J. Barrett, eomplainant's witness, testifies touching 
floats used in New York, "Hâve had floats that fit tight and bave 
had them that would not." John E. Lourey, eomplainant's witness, 
"Some of the floats fit tight enough in the cans to stay where you put 
them. " It may be implied that there were other floats known to this 
witness that did not fit tight to the can and stay where they were 
put. George L. Cane, eomplainant's witness, says : "Hâve used floats 
on hauling cans, like model No, 7, as long as twelve or fifteen years 
ago. Never saw a can used with any cover, except what you call a 
float, except milk cans for shipping milk to the city, and don't know 
that they had anything but a cover." Other witnesses examined by 
the complainant testify to having seen made or used cans with eov- 
ers concave on the top, and with opening in the eenter closely fitted 
to the walls of the can. Thèse eovers could be moved up and down 
in the can, and would stay where they were placed. Now, this évi- 
dence, taken ail together and fairly considered, clearly proves that 
cans with contrivances of both kinds were used in New York, — some 
with concave floats resting on the surface of the fluid; others with 
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what counsel eall piston covers, concave at the top and closejy fitted 
to the oan, The latter might be moved up and down with the hand. 
When the liquid was poured into the can the cover could be elevated 
•without being removed from the can ; when this was accomplished 
the cover could be pushed down to the surface of the fluid, thus pre- 
venting the churning of the milk or cream. Some purchasers might 
prefer one contrivance and some the other, and so both would get 
into use, asthey did, aceording to the testimony of some of the wit- 
nesses. 

ThiB view suffioiently answers the argument of counsel that "some 
of the witnessBS state they had difficulty in getting the covers in and 
out, they fit so tight, and that the handles would frequently pull ofF." 
Counsel'would infer, from thia fact, that there were, in fact, no floats, 
in a proper sensé of that word, but only "tight-fitting piston covers." 
This argument is untenable for several reasons: First, beeause the 
difficulty experienced by thèse wituesses was probably with the tight- 
jfitting covers which, as we hâve seen, were in use as well as the float- 
ing covers ; second, beeause nothing is more probable than that the 
cans frequently, in handling, became bruised or battered, so that it 
would be diiïïcult to remove the.float, which would be made to fit the 
can as closely as possible, consistent with its oSice of moving in the 
can on the surface of the fluid; third, beeause if the can and the float 
did not exactly correspond in form, one being, perhaps, perfectly 
circular, and the other not, — which might often happen from imper- 
fect workmanship, — there would be difficulty in getting the float or 
cover in and out of the can. Counsel in this argument particularly 
advert, as quite conclusive, to the testimony of a witness for défend- 
ants, who, as quoted by the counsel, says "he remembers what a time 
he used to hâve in getting the covers out." This is in the testimony 
of Tallman. What he does say is as follows: "It was a part of my 
work, when I was a boy, to wash thèse floats. I remember what a 
time I would hâve getting the floats out of the can, and getting them 
in again, as they would sometimes get burst ont of shape." The omit- 
ted words, "they would sometimes get burst out of shape," change 
" the entire effect of the witness' testimony. 

The complainant's invention having been anticipated, his patent 
cannot be sustained, and his bill must be dismissed, with costs. 
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The Thbbe Lights. 

[District Covrt, W. D. Pennsylnania. May Term, 1880.) 

TowAGE — Négligence — Loss of Bakgb. 

The tow-boat Three Lights, having three barges in tow, on her way down 
the Monongahela river, and being uuable to pass under the Smithâeld-street 
bridge at Pittsburgh, on account of high water, tied the said barges to the jjier 
of tlie Tenth-street bridge, left them there, anci returned up the river to bring 
down otliér tows, such being the custom of the river. One of thèse barges af t- 
erwards, while so tied up, was sunk by a collision with the tow-boat Bob Con- 
nell. RM, that no want of reasonable diligence was shown on the part of the 
Three Lights, and that there are no grounds for holding the said tow-boat 
responsible for the loss of the barge. 

In Admiralty. » 

Barton é Son, for libelant. 

D. T. Watson, for reepondent. 

Wm. M. Watson and Knox é Reed, for C. E. Stuckelager, co-re- 
spondent. 

AcHEsoN, J. On or about January 1, 1880, W. H. Moore, the 
owner of the tow-boat Three Lights, made a contract with the libel- 
ant to tow three barges loaded with coal from McKeesport to the libel- 
ant's landing at Cork 's run; and, accordingly, the said tow-boat took 
said barges in charge, and -proceeded with them down the Mononga- 
hela river. After passing through lock No, 1, it was found that the 
river was too high for the tow-boat to go under the Smithfield-street 
bridge, and for this reason the barges were left at a place called 
Horne's Landing, at the third pier from the north shore of the 
Tenth-street bridge. It satisfactorily appears that for many years 
Horne's Landing had been a recognized place for the moorage of 
loaded and empty coal boats and barges, and was habitually used 
for such purpose by many coal operators, including the libelant him- 
self. It is also shown that it was a common thing for the libelant to 
leave his loaded coal boats and barges at Horne's Landing when the 
river was too high for tow-boats to get under the Smithfield-street 
bridge. It is in proof, also, that under such circumstances it was 
customary for tow-boats, after placing tbeir loaded barges at some 
convenient landing or place of moorage, to return up-stream, and 
bring down through the locks other tows, This had been the com- 
mon practioe. At the time the Three Lights left the libelant's barges 
at Horne's, there were but two or three other pièces at the landing, 
and the whole number was small compared with what had often been 
moored there at that stage of water. According to the clear weight 
of the évidence the libelant's barges, on this occasion, were properly 
and securely placed and tied to insure safety. Having so left thèse 
barges at Horne's Landing, the Three Lights proceeded up stream 
to McKeesport, and took in charge and brought down for the libelant 
another tow, consisting of several pièces. But the river continuing 
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too high for the Three Lights to pass under the Smithfield-street 
bridge, she lay with this tow below the first dam, at or near the gas- 
works, and while she was there, so engagea, the disaster occurred 
out of which this suit arose. On the afternoon of January 6, 1880, 
while the libelant's said barges lay at Horne's Landing, the steam- 
boat Bob Connell, having oiie barge in tow, in attempting to reach 
Canby's Landing, at the pier of the Tenth-street bridge, next to 
Horne's, and southwardly thereof, ran into one of the libelant's 
barges — being the lowest one of the fleet — and broke it loose. The 
barge was carried by the current down the stream and against oue 
of the piers of the Pan Handle Eailroad bridge, and, with its cargo 
of coal, was sunk and lost. 

It is claimed that the Three Lights is responsible for the loss, and 
the purpose of this suit is to enforce BUfch liability. The libel allèges 
that the Three Lights left the barges at Horne's and went elsewhere, 
contrary to its duty in the premises, and "notwithstanding notice 
from the said libelant not to do so." But the only évidence to sus- 
tain this latter averment is that of F. H. Anderson, who was the libel- 
ant's book-keeper at Pittsburgh, having the gênerai oversight of his 
business there. He testifies that he met the captain (McMeans) of 
the Three Lights on the street at Pittsburgh, and was informed by 
hini that the barges were lying somewhere above the Smithfield-str«et 
bridge. "I told him" (says Anderson) "he would bave to stay with 
them until he could take them to the landing. " Now, if this can be 
construed into an order to the tow-boat not to go away from the 
barges, but to remain constantly with them, still, several things are 
to be said: First, it is very doubtful whether such an order was 
within the scope of Anderson's agency ; second, the contract of tow- 
age was made at McKeesport with John Serena, the libelant's agent 
there, and it was no part of the contract that in case the water was 
found to be too high to get under the Smithfield-street bridge the 
Three Lights was to remain with the tow ; third, in leaving the 
barges at Horne's and returning up-stream for more tow the tow- 
boat acted in accordance with the custom of the trade and the usual 
course of business in such circumstances; fourth, the Three Lights 
went up-stream to attend to other business of the libelant. 

But it is further urged against the Three Lights that the river had 
fallen, on the morniiig of January oth, to 11 feet and 10 inches, so 
that she might then hâve passed under the bridge, and should bave 
done so. This fall in the river, however, it wonld seem, was of very 
brief duration, not lasting many hours ; for, from the record of the 
pier marks, we find that on the morning of January 7th the stage of 
water was nearly 14 feet, whioh was too great for the tow-boat. Un- 
der ail the circumstances, I cannot discern any want of reasonable 
diligence on the part of the Three Lights in not attempting to run 
the Smithfield-street bridge on the morning of January 5th. 

Finally, the proximate and real causé of the loss in question was 
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the bad management of the Bob Connell. That boat had ample 
room in the river, and should hâve avoided the libelant's barges. It 
was broad daylight, and they were plainly visible. Under the proofs, 
the collision was altogether inexcusable. Save for the culpable nég- 
ligence of the Bob Connell, no harm would hâve befallen the libel- 
ant's barge; and, upon the whole, I perçoive no just ground for hold- 
ing the Three Lights responsible. 

Let a decree be drawn dismissing the libel, with costs. 



(iEONSTADT V. WiTHOFP and others. 

'Circuit Court, 8. D. New York. July 30, 1884.) 

DBUUKBAaB — Cargo — Place op Dischabge — Delat — RESPONsiBiLirr. 

In a bill of ]ading for empty petroleura harrels there was a condition in re- 
gard to demurrage, and tliereafter tlie words "ail other conditions as per 
cliarter-party," whicl» cliarter-party contained the provision that "the cargo 
should be discharged in the same berth where the rails should be discharged." 
In an action for demurrage agaihst consignées, who, upon arrivai of vessel, did 
not provide a " lighter," the wharf-owners objecting to recelve petroleum bar- 
rels, held, that the libelant was not at fault, because, in selecting a place for 
the delivery of tUe cargo in conformily with the contract of the parties, lie se- 
lected one which was not altogether convenient for the respondents; that the 
lay days began to vun after the ship reached the berth to which she waa di- 
rected by the consignées of the rails; and that the détention of the ship was 
caused by respondents' delay. 

In Admiralty. 

BeeUe, Wilcox, dk Hohhs, for libelant 

E. S. Hubbe, for claimants. 

Wallace, J. The libelant, as master of the sbip Petropolis, sues 
the consignées of part of her cargo for demurrage. The gênerai cargo 
was shipped at Pillau under a charter-party between the vessel-owners 
and one Nordt, which provided, among other things, that the cargo 
might consist of empty petroleum barrels and rails to be carried to 
New York, and also provided that the cargo should be discharged in 
the same berth where the rails should be discharged. The respond- 
ents' barrels were shipped under a bill of lading which, among other 
things, provided that the barrels should be taken free from on board 
the vessel in four running days, with demurrage at £10 per day for 
longer détention, and contained a clause, "ail other conditions as per 
charter-party." 

The vessel arrived at the port of New York on May 21, 1880, and 
upon the request of the owner of the iron rails, which was the major 
part of the cargo, went to the Erie basin to discharge her cargo, and 
not being able to reach the wharf moored along-side another ves- 
sel. The barrels were above the rails. She remained practically in 
lihis position until the afternoon of May 31st, waiting to reach the 
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yrharf, The respondents having been notified on the 25th of her ar- 
rivai, obtamed an order for the delivery of the barrels on May 26th, 
from the vessel's agent, and being informed that the vessel was at the 
Erie basin, said they -would send a lighter. The wharf-owner ob- 
jected to receiving empty petroleum barrels on their wharf. On the 
27th respondents notified the vessel's agent, if there was no lighter 
along-side the vessel, to put the barrels on the dock and give them no- 
tice. He replied he was willing to put the barrels on the dock if the 
respondents would arrange with the dock-owners to receive them there, 
and at the same time notified respondents he should hold them re- 
sponsible for détention if they did not get the barrels out by the 
night of the 29th. Nothing more was done by the respondents until 
the morning of May 31st, when they sent a lighter, and the barrels 
were delivered on her. Four days were occupied in delivering to the 
lighter. 

The bill of lading adopted ail the conditions of the charter-party 
not inconsistent with its own terms. It bas been frequently held that 
when it is sought to charge a consignée or indorsee of a bill of lading 
with liability upon the conditions of a charter-party, there must be a 
plain référence to the charter-party in the bill of lading, and a plain in- 
dication of an intention to incorporate them into the contract. Young 
V. Moeller, 5 El. & Bl. 755; Chappel v. Comfort, 31 L. J. G. P. 58; 
Gray v. Garr, L. E. 6 Q. B. 522; Russell v. Niemann, 33 L. J. G. P. 
358. Hère the language of the charter-party is unambiguoas and ex- 
plicit, and it cannot be doubted is sufficient toadopt the conditions of 
the charter-party into the bill of lading. Smith v. Sieveking, 4 El. & 
Bl. 945; Wegener v. Smith, 24 L. J. G. P. 25; Davis v. WaUace, 3 
Gliff. 130. By thus adopting the terms of the charter-party not in- 
consistent with those of the bill of lading, the consignées of the barrels 
agreed with the carrier that their part of the cargo might be delivered 
at the same berth where the iron rails should be delivered. 

In the absence of such a stipulation it is probable that the char- 
terer would hâve had the right to sélect the place of delivery, but it is 
clear that the respondents could not hâve exercised that right without 
the concurrence of the owners of the rest of the cargo, and that the 
master's duty towards them would be fulfilled if he seleoted a suitable 
and convenient place for the delivery of the whole cargo. 

. Under the présent contract, however, it seems reasonable to con- 
clude that it was the intention of the parties that the master should 
consult the covenience of the consignées of the rails in the sélection 
of the place of delivery. This is suggested, not only by the language 
of the contract, but by the situation of the parties, and their relations 
to the cargo and to each other. The cargo was to be delivered at a 
port where it is well known there are serious difûculties in landing 
either iron or petroleum barrels in the usual places for landing gên- 
erai cargoes. Many wharf-owners object to receiving iron upon their 
wharves on account of its weight, and the danger conséquent thereon. 



THB ASHFOBD. 255 

and many also object to receiving empty petroleum barrels, becaase 
of their combustible character. And this construction of the mean- 
ing of the contract is enforced by that placed upon it by the parties 
themselves, ail of whom seemed to concède that the master had prop- 
erly proceeded to the place where he did prooeed, and that under the 
circumstances it was the duty of the respondents to provide a lighter 
to receive their barrels. If an instrument is ambiguous, and botb 
parties hâve acted upon a partioular construction of it, that construc- 
tion, if in itself admissible, will be adopted by the court. Chicago v. 
Sheldon, 9 Wall. 50, 54; Jackson v. Perrine, 35 N. J. Law, 137; Stone 
V, Clark, 1 Metc. 378; Fortes v. Watt, L. E. 2 Se. & D. 214. 

The libelant foUowed the ipstructions of the consignées of the iron, 
and proceeded to a place of discharge within the port where the iron 
could be delivered on the dock, but where the dock-owners would not 
permit the petroleum barrels to be landed. No objection was made 
by the respondents when it was suggested that they should provide 
a lighter; and they undertook to obtain one. They knew that the 
iron could not be discharged until their barrels were removed. In 
conséquence of their delay the lay days expired. 

It must be held that the libelant was not in faylt because in select- 
ing a place for the delivery of the cargo in conformity with the con- 
tract of the parties he selected one which was not altogether con- 
venient for the respondents ; that the lay days began to run after the 
ship reached the berth to which she was direeted by the consignées 
of the rails; and that the détention of the ship was caused by re- 
spondents' delay. 

A decree for four days' demurrage, at £10 per day, and interest, is 
direeted, with costs to the libelant in the district courte and the costg 
of this appeal. 



The Ashford. 

{District Court, D, If m Jersey. July 17,1884.. 

Collision — Contbadictort Signals. 

Libel for damages received in a collision, alleged to hâve occurred throBgh 
the fault ol the respondent in blowing contradictory signal whistles. The 
court investigates the conflicting testimony, and awards the damages as asked. 

, Libel in Rem. 

Beebe de Wilcox, iox libelant. 

H. Kettell, for claimant. 

Nixon, J. This libel is filed to recover damages for a collision 
which occurred on the twenty-first of November, 1883, on the Erie 
canal, about one-half mile west of Albion, between the libelant's boat, 
the Rapid, and the claimant's boat, known as No. 104, which was 
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the consort of another boat, also owned by the claimant, and called 
the Ashford. They were canal steam-boats, and were loaded, the 
Eapid having on board a full cargo of coal, and dmwing about six 
feet of water. T'ie Ashford and No. 104 were attached together, the 
latter in front of the former, ahd being propelled and controlled in ail 
her movements by her. The Eapid was bound west towards Buiïalo, 
and the Ashford east towards Troy. At a short distance from the 
point of collision there was a bend in the canal to the northward or 
tow-path side. The canal was about 100 feet wide where the suirface 
of the water touched the bank, but the banks were sloping, so that 
laden boats of the draught of sïk feet could not approach nearer than 
ten feet of the side of the canal without touching the bottom. The 
collision occurred between 4 and 5 o'clock in the morning, which was 
before daylight at that season of the year, The boats had thdr rég- 
ulation lights burning. Their lights were seen, the one by the other, 
when the boats were from a quarter to half a mile apart. There is 
conflicting testimony in regard to their speed. The Ashford had the 
current in her favor, and was going about three miles an hour, while 
the Eapid was proceeding at a slower rate of speed. About the time 
of observing each other the Ashford first sounded one whistle, which 
was at once answered by the Eapid; then three whistles, which the 
Eapid replied to with three. Heïe the proofs radically diverge with 
regard to the subséquent whistles. The libelant contends that the 
Eapid shortly afterwaras gave.three whistles, while the olaimant in- 
sists that only two were given, whrich be promptly answered with two, 
and turned bis boat to the tow-path side of the canal, as the two 
whistles signaled him to do. The gênerai rule of the road for boats 
passing on the canal is for each to go to the right. The signal of 
one whistle means that movement, the boats passing on the port side 
of each other. Two whistles are a call for the boats to go to the left, 
giving their starboard side to each other. Three whistles are calls to 
slow up and slacken their speed. Eemembering thèse rules and the 
signification of the whistles it is easy to account for the collision. 
The Ashford told the Eapid, by sounding the one whistle, that she 
wished to pass to the right. The Eapid assented by her reply. The 
collision took place on the tow-path side of the canal, where the 
Bapid was lying in obédience to the first signal. The Ashford, steam- 
ing from the heel-path, struck the port bow of the Eapid a few feet 
aft of the stem with such force that she almost immediately filled 
and sank. She claimed that she was governed by the signal of two 
whistles of the Eapid in thus going over to the tow-path side. On 
the other hand, the Eapid denied that she sounded two whistles, and 
insisted that she gave three to warn her to slow up. There is great 
conflict in the testimony on this point, but I think the weight is with 
the libelant, that three whistles were blown. The collision was caused 
by this mistake of the Ashford. and there must be a decree for the 
libelant, with costs. 
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McElhoï ». Eansas Citt. 

((Hreuit Court, W. B. Miêgouri, W. D, August, 1884.) 

1. CoNSTircTioNAL Law— MISSOURI OoNBT.— BiMi op Rmets, { 21 — Pbombtt 

Takbn ob Damagkd— PubI/ic Use— Compensation. 

The damage to property, by the constitution of Missouri, is placed apon the 
same basis as the value of the property taken, abd neither can be done with- 
out compensation first made. ïhis constitutional guaranty needs no législa- 
tive support, and is beyond législative contpol. 

2. Same— Change of Gkade ov iSfBEET — Damasb. 

Wheu property is Hamaged by establisbing the grade of a Street, or by low- 
ering or raising the grade of a street previously «stalilished, it is damaged for 
public use, within the meaning of the constitution. 

3. Samb — Incorporation of C^itï ht Spécial Chabtbr bbfobb Adoption op 

Constitution. 

That a city was incorporated under a spécial charter bcfore the adoption of 
the constitution of 1875, and its charter continued in force, will not render the 
constitutional provision in respect to damages to property inoperative within 
the territorial limits of such city. 

4. Bamb— Enjoinino Municipal Oohpobation — ^Mattbrs Oonsiderbd. 

A chancellor, in determining an application for an injunction, must regard 
not only the rights of compJainant which are sought to be protected, but the 
injuries which raay resuit from the granting of the injunction ,» and in apply- 
ing this ruie in a case where it is sought to enjoin a municipal corporation 
against which an action for damages wouk' Me, from ohang;ng the grade of a 
Street, the court should consider (1) the amount of injury to the complainant; 
(2) the solvency of the défendant , and (3) the character and importance of the 
public improvement. 
6. Samb— Condition Précèdent toKight to Pbuporm Act Enjoined— Abilitt 
OF Défendant to Pkkform Condition. 

Where the défendant has an ultimate right to do the act sought to be re- 

strained, but only upon some condition précèdent, and compliance with the 

condition is within the power of the défendant, injunction will usually be 

granted until the condition is complied with. 

6. Samb — Ihability op Dépendant to Pekfoem Conditions— J"obm of Ordbb. 

Where the défendant has an ultimate right to do the act sought to be en 
joined, upon certain conditions, and the means of complying with such condi 
tions are not at its command, the court will endeavor to adju.'^t its order so on 
the one hand as to give to the complainant the substantial beneflt of such condi- 
tions, while nut restraining défendant from the exercise of its ultimate rights. 

On Application for Injunction. 

Bryant é Holmes, James Scammon, and Bot^ord d Williams, for 
plaintiff. 

Karnes dt Ess, Jeff Jrumhack, and Wash. Adams, for défendant. 

Bkbwee, J. The complainant in this case seejis an injunction to 
restrain the grading of a street in front of his lot. He is the owner 
of a lot on the south-east corner of Sixth street and Tracy avenue, 
having a frontage on Tracy avenue of 41^ feet and on Sixth street 
of 110 feet. The grade on Tracy avenue has been established, and 
the avenue graded in front of complainant's property. This grade 
was 220 feet at the corner of Tracy avenue and Sixth street above 
the city directrix, or base line from which the élévations of thestreets 
in said city are determined. On February 35, 1884, the défendant, 
by an ordinance entitled "Anordinance to grade a part of Sixth street 
T.2lF,no.5 — 17 



and establish a grade thereon," established the grade at the interseo* 
tion of Tracy avenue and Sixth street at 211 féet above said city di- 
rectrix, and 14 feet below the established grade of Tracy avenue at 
the same pla'ce, and ordered that sàid Sixth street be graded upon 
s^ch grade. The effect of such ordinance, if carried into exécution, 
would be to leave the lot of complainant many feet above Sixth street, 
and swibùsïy to damage the value of the property. Tbis, in a gên- 
erai wayj is ail that needs to be stated in order to présent the preÛm- 
inary questions raised by counsel upon this application for an injunc- 
tion. While the interests involved in this case may not be large, yet 
the questions are of vast importance, and hâve received, as they de- 
serve, the most serious considération. 

First. The constitution of Missouri, adopted in 1875, in section 21 
of its bill of jrights, provides "that private property shall not be taken 
or damaged for public use without just compensation. Such compen- 
sation shall be ascertained by a jury or board of commissioners, of 
not less than three freeholders, in such manner as may be prescribed 
by law; and until the same shall be paid to the owner, the property 
shall not be disturbed, nor the propriôtary rights of the owner therein 
be divested." 

It is beyond question that the grading of Sixth street will cause 
some damage to the complainant's property. It is conceded that no 
aïrangement has been made between the défendant and him, or auy 
other person, for the payment of damages, and it is also conceded 
that the législature of Missouri has made no provision for the assess- 
ment of such damages. It will be peroeived that no property of the 
complainant has been taten in the sensé in whioh this phrase is gen- 
erally used in the law, and bis claim rests upon the proposition that 
his property will be damaged, and he insists that before it can be so 
damaged by the grading of the street, the injury to this property must 
first be ascertained and paid to him. It is a familiar rnle, enforced 
by constitutional provisions in most of the states, if not also resting 
upon an antécédent basis of absolute right, that private property can- 
not be taken for public use without compensation. It is generally 
established thàt such compensation shall be ascertained and paid 
before the property is taken, and the universal rule of décision, at 
least where such constitutional provisions exist, bas been to restrain 
the taking of private property until after the ascertainment and pay- 
ment of the compensation. It is also a familiar rule that where no 
Buch constitutional provisions as the one in question exist, if no prop- 
erty be in fact taken, the incidental damages which may resuit to ad- 
joining property gives no right of action to the sufferers, and furnishes 
no basis for interférence by the courts or otherwise. But the conten- 
tion is that this constitutional provision places the damage to prop- 
erty on the same basis as the tâking of property, and that before prop- 
erty ean be either taken or damaged, compensation must first be 
received; that the joining of the two words "taken" and "damaged" 
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Bnbjeots them tô the same raies; and the argument îs that as hereiio-< 
fore the taking bas always been enjoiued until the compensation id 
paid, now the damage will in like manner be restrained until compeu' 
Bation tberefor is paid. As heretofore stated, the législature bas by 
statuts provided means for ascertaining the value of property taken, 
but none for ascertaining the injury done to property damaged but 
not taken. Nevertheless, complainant insists that this provision of 
the constitution is imperative ; that it does not dépend for its force 
upou the législature ; that it cannot be defeated by the want of action 
on the part of the législature; and- that the courts are bound abso« 
lutely to enforce its mandates, and restrain any public action which 
either takes or damages private property until the value of the prop- 
erty taken, or the amount of damage done to property not taken, bas 
been ascertained and paid. It is obvious that this question is of mo- 
momentous importance, for as no provision bas been mad« for ascer- 
taining the damages to property not taken, the only way that this 
can now be ascertained is by personal agreement, whieh, if the claim 
of complainant is wholly sustained, would place every public improve- 
ment at the mercy of any party whose property is injured thereby. 

This constitution "was adopted in 1875; there bave been many 
sessions of the législature since; no action bas been taken. There 
is no power to compel action by the législature; it may leave the 
matter unattended to indefinitely in the future; and the question is, 
can the imperative mandates of the constitution be practically de- 
feated by the want of action on the part of the législature ? I am 
not insensible of the importance of this question, or of the consé- 
quences which may hinge upon its décision; but I think that the 
duty of the court is plain. The constitution is the final law, measur- 
ing ail private and public rights, whose commands, législatures and 
courts must respect; whose mandates, when imperative, must be en- 
forced, regardless of ail conséquences. As the established rule of con- 
struction bas been, under constitutions prohibiting the taking of pri- 
vate property for public use until compensation was ûrst made, to 
enforce that mandate irrespective of ail législative action, the same 
rule must obtain in this case. The damage to property is placed 
upon the same basis as the value of property taken, and neither can 
be done without compensation first made. In other words, uniting 
"property damaged" with "property taken" in the same clause and 
Bubject to the same prohibitions, places them in the same category 
as to judicia] action. I see no logical escape from this conclusion. 

When the constitutional convention met, the rule of protection 
against the taking of private property had long been settled, and must 
hâve been familiar. It did not attempt to prescribe two rules. It 
did not even make two enactments, but simply added "property dam- 
aged" to "property taken;" and for the courts to now hold that under 
the same language two rules were prescribed, is to create a distinc- 
tion which bas no just foundation, and would be mère judicial legis- 
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lation. Iknow that there are many provisions of the constitution 
^hieh are not self-exeouting, — which are, so to speak, dormant until 
the législature acts ; as whare rights are given, to be exercised in a 
way provided by the législature. I think, too, in thèse days of enor- 
mous property aggregation, where the power of eminent domain is 
pressed to such an extent, and when the urgency of so-called public 
improvements rests as a constant menace upon the sacredness of pri- 
vate property, no duty is more imperative than that of the strict en- 
forcement of thèse constitutional provisions intended to protect every 
man in the possession of his own. I hold, therefore, that the rule of 
the constitution is the same in respect to property damaged as to 
property taken, and that such constitutional guaranty needs no lég- 
islative support, and is beyond législative destruction. 

Seej in support of thèse views, the following authorities : Johnson 
V. Parkersburg, 16 W. Va. 402-422; Blanchard y. City of Kanms, 16 
Fed. Bep. 444 ; Chambers v. Cincinnati R. Co. 69 Ga. 320 ; Thomp- 
son v. Grand GulfR. R. 3 How. (Miss.) 240 ; Oakley v. Wtlliamsburgh, 
6 Paige, 262; Gottschalk v. C, B. é Q. Ry. 14 Neb.550; S. C, 16 N. 
W. Eep. 475; Mallandïn v. U. P. Ry. 14 Fed. Rbp, 394. 

Secondly. It is insisted by the défendant that the words "damaged 
for public use" do not reach to the injury in question. It is unnec- 
essary to enter into a discussion of this question, for it bas been set- 
tled both in this court and in the suprême court of the state, (Blanch- 
ard V. City of Kansas, 16 Fed.Rep. 444; Werth v. City of Springfield, 
78 Mo. 107,) in which latter case the court, after referring to this 
constitutional section, uses this language : 

i" When property is damaged by establishing the grade of a street, or by rais- 
ing or lowering the grade of a street previoualy established, it is damaged for 
public use within the meaning of the constitution." 

Thirdly. It is insisted that as the défendant was incorporated un^ 
der a spécial charter before the adoption of the constitution of 1873, 
under section 53, art. 4, and section 7, art. 9, of such constitution, 
that charter was continued in force, and is the controUing law as to 
the défendant, and that this constitutional provision, in respect to 
damages to property, is not operative within the territorial limits of 
the défendant. As the immunity from liability for the damage to 
private property injured, but not taken, was not given by,and did not 
exist through, any provisions of this charter, but by virtue of a gên- 
erai rule in force everywhere, I do not see how the oontinuance of the 
charter, even if it be continued in fuU force, as claimed, continues 
this immunity. Whatever rights or immunities are derived from a 
charter may be preserved so long as that charter continues in force: 
but the oontinuance of a charter cannot préserve rights or immunitieu 
which do not flow from it. The rule of immunity is one depending 
upon gênerai law, and when that gênerai law was changed, the rule 
was changed, and changed wherever that gênerai law was operative. 
But it may well be questioned whether, if this was a spécial immu- 
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nïty given by tte terms of the charter, it would continue in force àf ter 
the adoption of the constitution, since in section 1 of tbe schedule it 
is declared tbat "the provisions of ail laws wbich are inoonsistent wîth 
thls constitution shall cease upon its adoption." 

Fourthîy. It la urged that equity will not interfère when there is a 
plain and adéquate remedy at law ; that if oomplainant's property is 
damaged by the grading 'of this street be will bave an action at law 
against the city for such damages ; and that sucb action is a plain 
and adéquate remedy. As against this, complainant says that this is a 
constitutional right ; that damages at tbe end of a long and wearisome 
litigation is no adéquate recompense; and that an individual contest- 
iug in an action with tbe public is at such a disadvantage that equity 
will not remit him to such action, but interfère in advance to en- 
force protection. Various authorities are cited on botb sides upon 
thèse several questions; authorities wbich, wbile I bave examined, I 
deem it unnecessary to notice and discuss, preferring to lay down 
8ome gênerai propositions wbich control in tbe décision tbat I bave 
reached. 

First. A chancellor, in determining an application for an injune- 
tion, must regard not only the rights of the complainant which are 
sought to be protected, but the injuries which may resuit to the défend- 
ant or to othere from the granting of the injunction. If the oomplain- 
ant's rights are of a trifling character, if the injury which be woald 
sustain from the aet sought to be enjoined can be fuUy and easily com- 
pensated, wbile, on the other band, the défendant would suffer great 
damage, and especially if the public would suiïer a large ineonvenience 
if tbe contemplated act was restrained, the lesser fight must yield to 
the larger benefit ; the injunction should be refused, and tbe complain- 
ant remitted to bis action for damages. This rule has been enforeed 
in a multitude of cases, and under a variety of circumstances, and is 
one of such évident justice as needs no citation of authorities for its 
support. 

Second. When the défendant has an ultimate right to do tbe act 
sought-to be restrained, but only upon some condition précèdent, and 
compliance with the condition is within tbe power of the défendant, 
injunction will almost universally be granted until the condition is 
oomplied with. This principle lies at the fonndation of the multitude 
of cases wbich bave restrained the taking of property until after tbe 
payment of compensation, for in ail those cases the législature bas 
placed at the command of the défendant means for ascertaining tbe 
value of the property. In those cases tbe courts hâve seldom stopped 
to inquire whether tbe value of the property sought to be taken was 
little or great, whether the injury to the complainant was large or 
small, but bave contented themselves with holding that as the de- 
fendant had fall means for ascertaining such compensation, it was 
bis first duty to use such means, détermine and pay the compensation, 
and until be did so the taking of the property would be enjoined. 
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Third, WhQte the défendant bas an ulSmate rîght to do tbe act 
Bought to be enjoined upon certain conditions, and the means of 
complying with such conditions are not at his command, the courts 
will endeavor to adjust tbeir orders so on the one iïand as to give to 
the complainant the substantial benefit of such conditions, while not 
restraining the défendant from the exercise of its ultimate rights. 
Tbus, in the case at bar, the défendant bas of course the ultimate 
rigbt to grade this street. As a condition of such right is a payment 
of damages, but it bas no means of ascertaining tbose damages; no 
tribunal bas been created, no provision of law made, for their aseer- 
tainment. Hence, if possible, the court sbould provide for seouring 
to the défendant this ultimate vight, and at tbe same time give to the 
complainant the substantial benefit of the prier conditions. 

Fourth. In applying tbe rule first stated to a case like tbe one at 
bar the court should hâve principal regard to tbree matters: 

(1) The amount of injury to tbe complainant. It is obvions that a 
grade of a single foot in front of a city lot would work but trifiing in- 
jury, while on tbe other hand the grade might be such as practically 
to destroy tbe value of tbe adjacent property. In the one case it 
would seem a great hardship to tie up public improvement because of 
Bome tnfling iujury to tbe complainant, tbe amount of wbich injury 
■was not attainable by any establisbed meàns, and tberefore that tbe 
party might justly be left to his action for damages; while in the other 
case the court might well insist that tbe value of complainant's prop- 
erty sbould not be wboUy wrecked until such value has been paid to 
bim. 

(2) The court will consider tbe solvency of tbe défendant. If some 
irresponsible corporation sbould seek, in the exercise of the power of 
eminent domain, and under the guise of the contemplated public im- 
provement, to do serions damage to property, tbe court should prop- 
erly say that the owner was not bound to take tbe chance of collect- 
ing his damage from such a corporation, and imperatively require the 
prior adjustment and payment of such damages; while, if the party 
attempting the improvement was a corporation of establisbed and per- 
manent solvency, tbe court might say that the complainant would 
run llttle rjsk in pursuing simply bis action for damages. 

(3) If the improvement was one of great public importance, tbe 
court would justly regard that as a reason for not lightly interfering 
with the work, wbile if the improvement was more of a personal spec- 
iilation and for private gain, tbe prior protection of the complainant 
would be most rigorously insisted on. Thus, if in tbe center ot a 
large and thriving city like tbe défendant some improvement was con- 
templated which the necessities of business proclaimed to be urgent, 
tbe court on no sligbt considération should interfère to delay or re- 
strain it ; while, on the other hand, if it was some matter in tbe out- 
skirts of the city, having obviously principal référence to the private 
spéculation of tbe individual, and of no earnest or urgent demand of 
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public good, thfr attention of the court would be properly directed to 
the full protection of the complainant's prior right. I think such con- 
sidérations as thèse, and others of a similar nature, when properly re. 
garded by the courts, will afford ample protection to individaal rights, 
without unneeessary interférence with needed public improvements; 
and that until the législature makes suitable provision for the asoer- 
taining of damages to property not taken, the courts should be gaided 
by them in determining ail applications of this nature for an injunc* 
tion. 

Now, looking at the facts of this partieular case, it is évident that 
the injury to complainant's lot will be serious; that the solvenoy of 
the défendant is unquestionable, and that any judgment for damages 
against it can easily be collected; and also that the improvement ia 
not one of pressing public necessity, but in the outskirts of the cifcy, 
and having référence mainly to private benefit and individual spécu- 
lation. I think, therefore, that the oomplainant is entitled to a re- 
straining order, but at the same time it should not be absolute and 
unconditional. 

The section of the constitution provides that this compensation shall 
be ascertained by a jury or board of commissidners of not less than 
three freeholders. It is within the power of a court of chancery to 
provide a board of commissioners. The order, therefore, will be that 
upon the giving of a bond in the sum of $3,000, and the filing of a 
stipulation to accept such damages as shall be ascertained in the man- 
ner hereinafter provided in full satisfaction of ail claims against the 
défendant, the défendant will be restrained from grading said street: 
provided, that at any time the défendant may, upon 20 days' notice, 
apply to either of the judges of this court for the appointment of a 
board of commissioners of three freeholders to ascertain and report 
the amount of damages which complainant will sustain by reason of 
the grading of said street, and upon the payment of the damages so 
reported by such commissioners the injunction will be vacated. The 
report of a majority of the commissioners will be the report of the 
board, and either party may appeal to the judge appointing such 
commissioners for a review of their report. 

Before closing this opinion it is proper to notice one matter sug- 
gested by counsel for the défendant; that is, that if an application of 
this kind be entertained by the court, it will put a permanent stop to 
ail public improvement, because one after another of the parties 
claiming to be damaged thereby will, from time to time, présent his 
application for an injunction. But no such resuit will foUow. First. 
Any party undertaking any public or quasi public improvement, must, 
before commencement, prépare for paying the value of ail property 
taken, and ail damages to property not taken. This, under the con- 
stitution of the state, is the condition of the appropriation of private 
property, and if any individual or corporation contemplâtes any ap- 
propriation of or injury to private property without plaeing itself in 
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the condition to make such previous payments, no cause of complaint 
can exist. Assuming that Buch provision bas been made, and witb- 
out it tbe sanctity of private property sbould never be invaded, then 
the courts \yill bo control their orders as not materially to interfère 
with or postpone the contemplated improvement. If any parties 
claiming to hâve sustained damages do not immediately présent their 
claim, and so hâve them ail adjudicated in a single action, or at the 
saxne time, the court will very properly say to them that their delay is 
sufficient ground for not delaying the prosecution of the work, and 
will simply secure to them, by appropriate orders in the manner here- 
tofore iudicated, compensation for the damages they bave sustained, 
and thuB, veithout delay to the improvement, protection to the indi- 
viduals will always be enforced. I think, therefore, the court can 
give free scope to any improvement, and ai the same time fuUy pro- 
tect the rights of the individual. 
I see nothing else re^uiring notice. 



Pabmerb' Loan & Trust Co. v. Missoubi, I. & N. Ey. Co. 
Leb and others v. Farmers' Loan & Trust Co. and others. 

{Cireuit Court, 8. D. lowa, E. D. June Term, 1884., 

1. Corporations — Propkbtt dp Insolvbttt Corporation — How Trbatbd in 

Equitt. 

While the property of an insolvent corporation is to be treated in equity as a 
trust fund primarily for the payment of its debts, lien creditora hâve no greater 
equity to payment ont of such fund than gênerai creditors. As both sets of 
creditora hâve contributed to the extent of their respective debts to the assets 
of ihe insolvent, in strict justice they should ahare pro rata in the asseta. 

2. Samb — Prioritt of Patmbnt — Sbcurbd Creditors — Equitable Lien ob" 

Unsecurbd Oiîeditors. 

The secured créditer is ordinarily entitled to priority of payment, because, 
with equal equity, he has a légal lien which equity will recognize and enforce ; 
but when the unsecured oreditor has some peculiar and superior equity, the 
court may establiah his debt as an équitable lien upon the property paramount 
to the secured debt. 

3. Bamb — Rights of Stockholdbrs — Disposition of Fond bt Sbcured Cred- 

itors— Protection op Unsecured Cbbditoks. 

The claims of unsecured creditors are in equity always superior to those ot 
the stockholders in the distribution of the trust fund. Nor will the secured 
creditors, after bringing the trust property within the jurisdiction of the court, 
be permitted, by any private arrangement wii h the common debtor or other- 
wise, so to dispose of the property as to seriously and unnecessarily préjudice the 
claims of the secured creditors. They will ni)t be allowed for their ownbeneflt, 
or for the common interest of themselvea and the debtor, to place the surplus 
which may exiat after the satisfaction of their own claims beyond the reach of 
the unsecurea creditors ; nor will they be permitted, beyond what ia needf ul 
for their owh complète aecurity aod indemnity. to Uinder or delav the o-eneral 
ar unsecured creditors. 
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4. Bame — Intervention — Partioipation m Trust Fond— Judsment at Law. 

It is not necessary to the right of intervention, to participate in a tnist fund 
in cuatodi'j, legi», tliat tlieintervenor should iirst obtaiu jadgment^t law, or ihat 
he should liave any lien upon the fund. 

5. Samb — Railkoad Mobtgage — FoRECLOSUBB — Consent Order — Lease of 

Propbrty — Lien op Unsecdred Crbditors Establishbd. 

ComplainantB oblalned a decree to foreolose a mortgage executed on ail of 
its property by the Missouri, lowa & Nebraska Railway Company to secure ils 
bonds, but instead of making a sale of the property entered into an arrange- 
ment among themselves, "with the consent of ail parties in interest, by which 
the entire property waa transferred by a perpétuai lease to the Wabash, St. 
Louis & Pacittc Railway Company, that stipulated to pay to a receiver provided 
for in the order of the court made under such arrangement, as rental, 30 per 
cent, of the gross earnings of the insolvent road which might accrue from 
lessee's opération thereof, to be applied by him in payment of the interest on 
tlie bonds issued by the lessee Company and accepted in lieu of the bonds of 
the lesaor company, and secured by mortgage on the whole property of the 
lessor Company, after payment ôf taxes, any surplus to be paid to the lessor 
Company ; thus making no provision for payment of the floating debt of the in- 
solvent corporation. The holders of certain unsecured notes given in liquida- 
tion of a debt growing ont of the construction of a part of the insolvent's road, 
and to preveiit a lien thereon, intervened after the foreclosure decree and 
prayed to hâve their debis established as équitable liens upon the property and 
f uncls of the insolvent road paramount to the lien of the mortgage. tleld, that 
they were entitled to relief as prayed. 

In thèse proceedinga the original bill and cross-bill were filed to 
foreelose a railway mortgage of the Missouri, lowa & Nebraska Rail- 
way Company to the Farmers' Loan & Trust Company, to secure the 
bonds of the former company. Said mortgage covered the entire 
property of the said Missouri, lowa & Nebraska Company. The 
intervenors came in by leave of the court after the decree of fore- 
closure had been entered, to assert by pétition their claim to hâve 
their debts against the Missouri, lowa & Nebraska Eailway Com- 
pany established as équitable liens upon the property and funds of 
the défendant railway company paramount to the lien of the mort- 



The cause is now before the court for hearing, upon exceptions to 
the master's report upon the intervening pétitions, which were referred 
to him by an interlocutory order. The faots appearing by the évi- 
dence and found by the master, ao far as they are material to the 
présent hearing, and so far as they are not fully stated in the opin- 
ion of the court, are as foUows : 

First. That the complainants, on the twenty-second day of October, 1880, 
obtained a decree in this court in the foreclosure .proceedings, and that, in- 
stead of executing the same in the ordinary course by a sale of the mortgaged 
property, they, without any sale under the decree, entered into arrangements 
among themselves, ail parties in interest consenting, by which the entire 
railway property of the défendant company waa transfeiTed, by a perpétuai 
lease, to the Wabash, St. Louis &raciflc Railway Company; that said last- 
named company stipulated and agreed to pay as rental 30 per cent, of the' 
gross earnings which might accrue from their opération of the road in the 
manner and for purposes fully stated in the opinion of the court. In and by 
said arrangement it was f urther stipulated and agreed that the bondholders 
of the défendant railway company should surrender for cancellation the 
bond» of said company, and aceept, in lieu of the same, new coupofl boftds to 
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be issued hy aaid "Wabash Company, bearing interest, payable semi-annually, 
and secured by a new mortgage, to be executed by said Missouri, lowa & 
Nebraska Railway Company, upon its entire railwayproperty, transferred, as 
aforesaid, to said Wabash Company, ail of which was aeeordingly done; that 
said Wabash Company, in order to provide for the payment of the floating 
debt of said Missouri, lowa & Nebraska Railway Company, which, by the 
transf er of its property, was left whoUy without means to pay the same, in 
considération of valuable concessions by said défendant company and the 
bondholders, stipulated aud agreed to pay the said floating debt of said Mis- 
souri, lowa & Nebraska Company in the manner and by the means fully 
shown in the opinion of the court; that in order to carry into effect the ar- 
rangement so agreed upon, and to provide for the payment of said floating 
debt, ail the parties to the arrangement, — the bondholders consenting, — im- 
mediately upon obtaining said decree of foreclosure, obtained from this court 
a consent decree, fully stated in the opinion of the court, providing, among 
other things, for the appointment of a receiver, to whom the said Wabash 
Company was to pay said 30 per cent, rental monthly, to be applied by the 
receiver, under the orders of the court, to the payment of said floating debt. 

AU other material facts will fully appear in the opinion of the court. 

The intervenor the Chase National Bank is one of the so-ealled 
floating creditors of the said défendant railway company, and is now 
the holder of two negotiable promissory notes executed by the défend- 
ant company, dated August 13, 1878; one for the sum of |2,000, the 
other for the sum of $2,500, with interest from date. Said notes 
were given in a settlement with the payée, and for the purpose of 
liquidating a debt of said railway company, growing out of the con- 
struction of the first 90 miles of their railroad in 1871 and 1873 by 
the payée; the main purpose of said settlement being to free said 
railway property from any possibility of a lien thereon in favor of 
aaid payée prior to that of the bonds secured by the mortgage of said 
railway company. The intervenor Henry Hill is also the owner and 
holder of two like notes; one for $2,000, the other for $2,600, with 
interest, amounting to the sum of $6,192.13. 

Hagerman, McCrary é Hagerman, for intervenors. 

Félix Hughes, contra, for complainants. 

Love, J. The claims of thèse so-called floating creditors stand in 
my judgment upon peculiar ground. The property of a corporation 
is to be treated in equity as a trust fund primarily for the payment 
of its debts. This doctrine has been so often propounded by the 
courts that it is unnecessary to cite authorities to susta jn it. See 
Railroad Go. v. Howard, 7 Wall. 409, 410, 414. And this trust is 
to be administered by no means solelyforthe benefitof the lien cred- 
itors. Lien creditors have no greater equity to payment out of the 
effeots of an insolvent corporation than gênerai creditors. Both 
classes of creditors have contributed to the estent of their respective 
debts to the assets of the insolvent, and in strict justice they should 
share pro rata in the assets. Indeed, it is not unfrequently the case 
that the unsecured créditer has in equity claims superior to the lien 
creditor upon the estate of the insolvent. The secured oreditor is 
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ordinarily entitled to priority of payment, because with equal equity 
he bas a légal lien which equity will recognize and enforce. But there 
are cases in which a court of equity postpones a lien créditer to an 
unsecured créditer having some peculiar and superior equity. In 
thèse cases the court establishes the floating debt as an équitable lien 
upon the property paramount to the secured debt. Fosdick v. Schall, 
99 U. S. 236-252; Burnham v. Bowen, 111 U. S. 776; S. C. 4 Sup. 
et, Eep. 675. 

The court, treating the property of an insolvent corporation as a 
trust fund, will not ignore the rights and interests of the unsecured 
creditors. ïheir claims are in equity always superior to those of the 
stockbolders in the distribution of the trust fund. Nor will the se- 
cured creditors, after bringing the trust property witbin the jurisdic- 
tion of a court of equity, be permitted, by any private arrangement 
with the common debtor or otherwise, so to dispose of the property 
as to seriously and unnecessarily préjudice the claims of the unse- 
cured creditors. The lien creditors will not be allowed for their own 
benefit, or for the common interest of themselves and the debtor, to 
place the surplus which may exist after the satisfaction of their own 
claims beyond the reach of the unsecured creditors. Railroad Go, v. 
Howard, 7 Wall. 392; In re Howard; 9 Wall. 175. Beyond what is 
needful for their own complète security and indemnity, the secured 
creditors will not be permitted to hinder or delay the général or unse- 
cured creditors. 

Keeping thèse principles distinctly in view, let us proceed to consider 
what the secured creditors, in conjunction with the oommon debtor, at- 
tempted to accomplish in the présent case. The bondholders of the 
Missouri, lowa & Nebraska Eailway Company, througb their proper 
trustées, brought their morègage hère for foreclosure. They obtained 
from this court a decree of foreclosure, but they purposely dispensed 
with a sale of the property. Tha property was thus plaeed within 
the jurisdiction of the court, The parties to the suit then, by an ar- 
rangement among themselves, and with a view exclusively to their 
own interest, took measures to dispense with a sale, and so to dispose 
of the property as to place any surplus which might bave arisen from 
a sale entirely beyond the reach of the unsecured creditors. Sup- 
pose there had been à judicial sale of the railroad company'a prop- 
erty in the regular course of proeeeding, who can say that there would 
not hâve been a surplus over and above what would hâve been sufS- 
cient to pay the secured creditors ? It will not do to say that there 
would bave been no surplus fund from the sale of the mortgaged prop- 
erty. This no one bas any warrant judicially to aflSrm. The pre- 
sumption is that the property would hâve produced a greater sum 
than the mortgage debt, since capitalists are not apt to receive prop- 
erty as security without a large margin of value over and above the 
sum secured. And if such surplus had arisen, it would, undoubt- 
edly, bave been a trust fund ira custodia legis, to be distributed 
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among the unsecured creditors. It would certaînly hâve been com- 
pétent for the court to allow ail creditors, mth or without liens, to in- 
tervene in the suit and claim satisfaction ont of a trust fund held pri- 
marily for their benefit, The court surely would not liave permitted 
its officers, in the face of the unsecured creditors prayîng for relief, to 
pay over such a surplus fund to the insolvent corporation or its stock- 
hoiders. See In re Howard, 9 Wall. 184. 

What was the arrangement to the préjudice of the gênerai crédit- 
era by which the bondholders, the défendant railroad company, and 
the Wabash, St. Louis & Pacific Eailway Company attempted to 
place the property of the debtor corporation beyond the reach of the 
unsecured creditors? Without going into détails, the scheme, as 
consummated pending the suit, was, in brief, that the debtor com- 
pany should, by a perpétuai lease, transfer the whole of its property 
to the Wabash, St. Louis & Pacific Company; that the last-named 
company should pay a rental of 30 per cent, of the gross earnings 
derived from their opération of the road, and apply the same as here- 
inaf ter stated ; that the bondholders of the Missouri, lowa & Nebraska 
road should receive in exchange the bonds and stock of the Wabash 
road for the bonds of the Missouri, lowa & Nebraska road, and that 
they should deliver up the old, bonds to be canceled; that the Mis- 
souri, lowa & Nebraska Eailroad Company should exécute a new 
mortgage to trustées upon their railway property, to secure the pay- 
ment, interest and principal, of the Wabash bonds. The Wabash 
Company, on its part, in considération of valuable concessions of 
both the bondholders and the Missouri, lowa & Nebraska Company, 
agreed to pay the fioating debt of the Missouri, lowa & Nebraska 
Company. It was also stipulated that the Wabash Company should 
hâve the right to apply the 30 per cent, rental to the payment of the 
semi-annual interest upon its own bonda, and the taxes upon the 
property. Any balance of the 30 per cent, rental was to be paid by 
the Wabash to the lessor. 

By this arrangement the bondholders obtained a new and, as they 
supposed, unquestionable security for tbeir debt. The Wabash Com- 
pany, whose bonds they reoeived, was supposed to be entirely suiv- 
ent. The stockholders of the Missouri, lowa & Nebraska were also 
provided for, since it was reasonably certain that under the manage- 
ment of the great and powerful Wabash Company the earnings and 
value of the road would be greatly increased, and the stock enhanced 
in value. Thus the entire property of the Missouri, lowa & Nebraska 
Eailroad Company was disposed of to the Wabash Company for the 
benefit of its bond and stock holdera, leaving the debtor company with- 
out any means whatever for the payment of its fioating debt. 

It is évident that the parties to this arrangement, who were also 
parties to the foreolosure suit, recognized the fact that while ail of 
the property of the Missouri, lowa & Nebraska Eailroad Company 
was tbus transferred, leaving that company without any means what- 
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ever fo pay debts, no provision waS thus far made for the security of 
the floating creditors. This is made évident by the pétition pre- 
sented to this court by the trustées in the mortgage, (complainants in 
the foreclosure suit,) and the order they obtained after the signing of 
the decree of foreclosure at the October term, 1880. The complain- 
ant trustées, after the siguing of the decree of foreclosure, presented 
their pétition to the court, upon the showing of whioh, and with the 
consent of ail parties, including the bondholders, the court made the 
following order. * 

"That, upon the pétition of tlie complainant, setting forth that the défend- 
ant corporation has leased its Une of railway property and franchises to the 
Wabash, 8t. Louis & Pacific Railway Company, and that the Wabash, St. 
Louis & Pacific Railioad Company has been in possession of said leased prop- 
erty, using and operating the same, since October 1, 1880, and has been and 
is in the receipt of the entire incomes, toUs, and earnings of said railway, 
under said contract of lease ; that said railway company has no funds where- 
witli to pay debts, except the rent reserved in said lease, and that said debts 
are or may become liens against its railway property parainount to Said flrst 
mortgage lien; that air parties, namely, the bondholders, by counsel or in 
their own proper persons, the Missouri, lowa & Nebraska and the Wabash 
Companies, and the mortgage trustées appearing and consenting, the court 
ôrders aud decrees: (1) That James Fitz Henry be appointed receiver of the 
rent reserved to the Missouri, lowa & Nébraska Railroad Company, under the 
terms of said lease, to a sum equal to 30 per cent, of the gross income derived 
from tlie opération of the Missouri, lowa & TSTebraska Railroad; (2) that thè 
Wabash Company be and is required, in lieu of the payments required by the 
lease, to pay to said ï'itz Henry, receiver, monthly, on or before the flfteenth 
of each month, the f ull amount of 30 pér cent, of the gross income aforesaid, 
said payments to commence on the flfteenth day of November, 1880, and to 
inelude the earnings of October, 1880, and so to continue from month to 
month till otherwise ordered by the court; (3) that out of the funds so received 
the receiver shall pay, under the order and direction and subject to the ap- 
proval of the court, ail taxes and assessments against said property, aU daims 
and demands due by said Missouri, lowa & Nebraska Railroad Company for 
labor and materials furnished to said railway eompany in its opération, and 
for supplies used in the opération and repairs of the road, while Said Missourii 
lowa & Nebraska Company was in possession and operating the same, and 
ail judgments for damages for stock killed and injured on said railway, whieh 
constitute a lien on said railway paramount to said mortgage bonds ; (4) that 
the Wabash should make reports to the receiver monthly of its earnings, 
showing gross income, etc. ; (5) that ïhe receiver should giye bond, etc. ; (6) 
but this order shall be without préjudice to the right of any person interested 
to move for the appoiniment Of a receiver of the property of said défendant 
railway company. " 

It is thus évident that the parties to the foreclosure suit aimed, 
by this consent order, to make provision for such floating debts as 
they assumed mipAt become "liens against the railway paramount to 
the first mortgage lien." They assumed to éxclude aU other float- 
ing debts, howevôr just and meritorioUB. For this purposp they pro- 
vided for the appointment of a receiver, and the payment ihto his 
hands of the 30 per cent. fund. The 30 per cent, fund was thus 
broughtinto court, and it is a trust iund which th© court must di&- 
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pose of for the benefit oî ereditors according io eqniiy and good con- 
science. The parties to the sujt oould thus, by a consent order, bring 
the fund into court, but they could not dictate the purposes to which 
it should be applied, so as to affeot the rights of other parties inter- 
vening by the permission of the court. Thèse intervenors are in no- 
wise bound by the provisions of an order to which they were not 
parties, excluding them from participation in the fund. Neither, cer- 
tainly, are the hands of the court tied by the provisions of the order 
as to what particular creditors should be paid out of the fund. For, 
in the first place, the judgment of the court could be considered as 
as binding only upon the consenting parties then before it, not as 
against the intervening claimants who hâve since corne in by per- 
mission to assert their rights. See In re Howard, 9 Wall. 175. But, 
in the second place, this 30 per cent, fund is only a small fragment 
of the entire railroad property over which the court bas full and com- 
plète jurisdiction. The jurisdiction of the coart over the property as 
a trust fund has never been disturbed or lost. In the very order now 
in question, the court, apparently out of abundance of caution, pro- 
vided that its plenary jurisdiction over the property should continue. 
The language of the order is that "this order sball be without préju- 
dice to the right of persons interested to move for the appointment of 
rt receiver of the property of said défendant railway company," etc. 
The court could, therefore, by the very terms of this réservation, grant 
relief in a proper case to parties having a right to participate in the 
fund, evôn by the extrême measure of appointing a receiver of the 
whole railroad property. 

In Be Hoipard, supra, the suprême court decided that even after a 
deeree for a distribution of the fund to certain parties then before the 
court had been aflSrmed in the suprême court, and a mandate sent to 
the circuit court to exécute the deeree, the circuit court might open the 
casé and allow other creditors to participate in the fund, and that this 
power continued up to the moment of the final distribution. 

It is clear, therefore, that the court is not bound by the foregoing 
order to restriet its relief to the classes of creditors designated in the 
deeree. Even if the court had made a deeree giving the fund to par- 
ticular parties by name, instead of merely designating them by classes, 
it would be entirely compétent to modify the order so as to ïet in the 
claims of other creditors entitled to participate in the fiind. 

It being, then, unquestionable that the jurisdiction of the court con- 
tinues in full force over both the 30 per cent, fund and the gênerai prop- 
erty of the défendant company as trust funds for the payment of debts, 
the real and only question is whether or not the claims of the prés- 
ent intervenors are such as the court can, uppn principles of equity, 
establish as liens upon the fund paramount to the lien of the bond- 
hoiders. Tbere can certainly be no doubt as to the right oî thèse 
claimants to satisfaction out of the trust property as against the Mis- 
souri, lowa & Nebraska Company and the Wabash Company, both of 



FABMEBB' IiOAK de TBDST 00. V. MISSOUBI, I. « N. BY. 00. 271 

whiob are boand by contract to pay ail tbe âoating debts of the Mîs- 
eouri, lowa & Nebraska Company. But perhaps the real questicmto 
be solved is net between the présent intervenors and tbe two railway 
companies, but between the intervenors claiming satisfaotion ont âf 
tbe mortgaged property, and the mortgage creditors having liens upoh 
tbe same. It may, indeed, be questioned whether the bondbolders 
had any lien upon the 30 par cent, rental until the Wabasb Company 
made default in the payment of interest upon their bonds, and the 
bondbolders caused the railway property to be taken possession of by 
a receiver of the court. See Oilman v, Illinois & M. Tel. Go, 91 U. S. 
603. In this case certain creditors of the railway company, between 
the deeree of foreclosure and the sale, no receiver being appointed, 
garnished the receipts of tbe railway company in tbe hands of its 
operating agents. The suprême court of the United States sustained 
the action of tbe creditors upon the ground that the lien of the mort- 
gage did not attach to tbe income of the road in the hands of tbe rail- 
way company without the appointment of a reccivex- to take possession 
oî the road and property. But, however this may be, it is perfectiy 
clear that the bondbolders had no lien wbatever upon the 30 per cent, 
rental fund until the Wabash Company made default in the payment 
of their interest upon the bonds of that road. 

The semi-annual interest was, as we understand, paid by tbe Wa- 
basb up to Maroh, 1884, and there can be no further default till 
September, 1884. To wbom, then, in tbe intervening time between 
the issuiag of the Wabash bonds and their default in the payment of 
the semi-annual interest, did tbe 30 per cent, belong ? The Wabasb 
Company was bound to pay tbe interest on their bonds, and it seems 
tbey did pay till March, 1884, without respect to the earnings of tbe 
road. Whether thèse earnings were great or insignificant, tbe inter- 
est had to be paid, and it was paid. The Wabash had a right, after 
paying the interest, to appropriate to its own use so muoh of the 30 
per cent, gross earnings as might be necessary to reimburse itself. 
The balance, belonged of right to the défendant raiiroad company. 
Hence, the 30 per cent, fund was, during the intervening time men- 
tioned, the property of the two raiiroad companies, and eertainly^be 
bondbolders who received full payment of their semi-annual interest 
had no lien upon it whatever. One of thé necessary results, indeed, 
of the consent order of October, 1880, was that the Wabash Company 
should pay the semi-annual interest to the bondhold«rs out of its 
gênerai assets, and that it should not- apply tbe 30 per cent, rental 
to that purpose, for by tbe order of tbe court that fund was to be 
paid to the receiver for tbe benefit of floating creditors. To this the 
bondbolders gave their consent, and tbey must bave agreed to look 
exclusively, for tbe time being, totibe Wabash Company, irrespective 
of tbe 30 per cent, fund, for paymenti It foUows that tbe 'bondbold- 
ers had no lien or claim wbatever on the 30 par cent, fund until, by 
the order of the court, the Wabash should cease to pay it to tbe re- 
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eeiver; the order providing, in express terms, that said paymenta 
should commence on the fifteenth day of November, 1880, and in- 
çlude the earnings thereof for the month of October, 1880, and so to 
continue from month to month until otherwise ordered by the court. 
Hence, ail creditors holding claims for which both companies were 
bound, had a right to subject this 30 per cent, fund, in any lawful 
manner, to the payment of their debts, without any préjudice what- 
ever to the lien of the mortgage, for none existed; the bondholders 
having received their interest, and the principal not yet being due. 
And this 30 per cent, fund being, by the consent order of October, 
1880, in the hands of the court, through its receiver, no party, ex- 
cept the two debtor railroad companies, — both of which are bound, 
by contract, to pay the floating debts of the Missouri, lowa & Ne- 
braska Company, — bas any right whatever to object to its application 
by the court to the payment of those debts. 

Eut independent of this view, which seems to me conclusive, so far 
as the 30 per cent, fund is ooncerned, it is well-settled that there are 
floating claims, having no aemblance of a légal lien, which may be 
estabiished as eq[uitable liens upon the railway property, and made 
paramount to the lien of Ihe mortgage. Burnham v. Bowen, 111 
U. S. 7Î6; S. G. 4 Sup. Ct. Eep. 675; Fosdick v. Schall, 99 U. S. 
236, 252. The présent claims, though they may not, perhaps do 
not, fall within the doctrine of thèse cases, hâve, nevertheless, in my 
judgment, an irrésistible equity, under the peculiar circumstances of 
t.he case, to be estabiished as against the lien of the mortgage credit- 
ors; beoause, in the ^r«J place, the bondholderj, for their owu in- 
terest, were parties to an arrangement by which the sale of the trust 
property was arrested, and the unsecured creditors deprived of their 
right to satisfaction out of the surplus which we may reasonably as- 
sume would hâve resulted from the sale; second, because, as a part 
of the same arrangement, the entire property of the défendant Com- 
pany was transferred to the Wabash Company, leaving the défend- 
ant Company without any means whatever to pay its debts, and this 
with the consent of the bondholders, for their benefit, and with their 
co-operation ; third, because the bondholders, by the same arrange- 
ment, received a new and ample security for their debts in the Per- 
sonal obligation of the Wabash Company, and agreed to surrender and 
exchange their Missouri, lowa & Nebraska bonds for those of the Wa- 
bash Company. 

It is not necessary, to the right of intervention to participate in a 
trust fund in custodia legis, that the intervenor should first obtain 
judgment at law, or that he should hâve any lien upon the fund. 
Barton r. Barbour, 104 U. S. 126. 

The exceptions to the master's report are therefore overruled, and 
a decree will be entered establishing the liens of the intervenors in 
accordance with this opinion. 
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ALLAN V. GILIjBT, JDx't.' 
iCireuii Court, W. D. Louiaiana. March Term, 1884) 

Fraud— ExEctrroH — Purchasb of Mortgagkd Pkopbrtt — BEsuLTiira Trust. 
An executor who negotiates a mortgage upon part of his decedent's estate, to 
provide funds for a child and devisee of such décèdent, cannot afterwards pur- 
chase the mortgage land under foreclosure proceedi-ngs and hold It for himself. 
The qaality of his estate therefn will be a resulting trust for tbe beneflt of the 
child for whom the mortgage was made. 

Demurrer. 

Brady é Ring, for complainant. 

Ballénger, Mott é Terry, for défendant. 

Boaeman, J. The bili shows that Mrs. P. B. Allan, widow, a citi- 
zen of Kentucky, is a devisee under the will of James Morgan, who 
died in Texas in A. D. 1866, leaving an estate consisting almost en- 
tirely of many thousand acres of wild lands lying in various parts of 
the state ; that Gillet, whom complainant now sues, though appointed, 
jointly with G. A. Bail, executor, took charge of, and alone adminis- 
tered, Morgan's succession. She complains that, being in nécessi- 
tons circumstances, she repeatedly demanded of him her one-seventh 
interest in said estate; but that he, by unlawful, wrongful, and un- 
necessary délaya in the management and settlement of the succession, 
made it impracticable for her to secure her said interest, or to make 
it available for the maintenance of herself and children; that, being 
denied by him any relief for seven years, she and her husband, who 
could not or did not contribute anything to her support, entreated 
and requested défendant to let her bave her portion, or some part 
of it, or to arrange for her in some way so as to make the same 
available for her relief; that he refused then to sell the property, or 
any part of it, though under the will and law he had full power to sell 
the lands without any order or process of the court; but that, in- 
stead of seliing the lands, he suggested that she and her husband 
could obtain money by mortgaging her said interest, then under his 
administration, and offered his assistance to negotiate a loan for hen; 
that, acting under his suggestions and promises, she executed her 
note, with a mortgage on her said interest, payable six months after 
date, 1872, for $1,200, which he had discounted for her; that when 
he suggested the mortgaging of her property, and offered to secure 
the loan, he knew her condition, her poverty, and her inability to pay 
the note at maturity, unless he made her interest in the succession, 
then in his hands as executor, available for that purpose, as he 
promised to do ; that, believing that he would not allow a foreclosure 
of the mortgage, she gave the said note, which otherwise she would 
not hâve done ; that she believed in and relied on his promises and 

iWe are indebted to Talbot Stillman, Esq., of the Monroe, Louisiana, bar, for 
this opinion. 

V.2lF,no.6 — 18 
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intention to protect ber interest until a short while after the negotîa- 
tion of the note, wheû he informed her, unless she or husband paid 
the note at maturity, her interest -would be sold under the mortgage. 

Complainant further allèges that at the time the note became due 
the said executor had in his hands the proceeds of a sale or sales of 
a part of the lands made by him under the provisions of the will ; 
that until he was forced by law, in 1877, he never made any show- 
ing or account to any one; that at the time of the sale he was the 
only person, likely, who knew the location or value of the lands, and 
that he never gave her any information as to their location or value ; 
that in withholding this information he had, took, and exercised an 
undue advantage over her, and ail other persons interested in the 
sale or purchase of the interest sold, which, she allèges, was bid in 
by him for much less than it was worth; that he should be held in 
equity to hâve purchased, not for himaelf, but for her; that she bas 
in vain endeavored to exercise her lawful right of redeeming the same, 
and she now prays for équitable relief. . _ 

This statement of her complaint is a summary of the" bill to which 
the demurrer is filed. There are other allégations which seem to be 
only illustrative of her demand for relief. 

In considering the case presented in this summary, it appears, at 
the time of the sale, there had been no partition or settlement of any 
kind of the succession, and the title to ail the property, except to that 
which may havè been sold, remained just where it was at Morgan's 
death ; that Gillet held the lands in indivision, for ail persons in- 
terested, just as they came into his hands, Under this statement, 
did Gillet, as the executor, occupy such a relation to the particu- 
lâr property sold under the mortgage, or to the complainant, as to 
f orbid him now to hold the interest of complainant ? 

In Michoud v. Girod, 4 How. 552, it was held that a purchase by 
an executor of the property of the testator ie fraudaient and void, 
though the sale was at public auction, judicially ordered, and a fair 
priée was paid ; that a purchase by a trustée of a particular property 
of which he bas the sale, or in which he represents another, or which 
êe holds in a flduciary way for another, carries fraud on the face of 
it; and Justice Swaynb quotes with an emphatic approval the foUow- 
ing rule in equity from Sir Edwaed Sugden's chapter oh "Purcbases 
by Trustées, Agents," etc. : 

"It may be laid down as a gênerai proposition that trustées, • * * 
agents, eommissioners of bankrupts, assignées of bankrupts, solicitors to the 
commission, auetioneers, creditora who bave been cousulted as to the mode 
of sale, or any persons who, by tlieir connection with any other person, or by 
hetng employed or concerned in his affairs, hâve acquired a knowledge of his 
property, are incapable of purchastng such property ihemselves. * * * 
For if such persons baving a confldential character were permitted to avall 
thernselves of any knowledge acquired in that capacity, they might be in- 
duced to conceal their information, and not to exercise it for the persons rely- 
ing on their integrity. The characters are inconsistent." 
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This rule in equity is not denied by defendant's counsel. They oon- 
tend tbat the tbiug sold was not the testator's property; tbat it was 
only a right to a part of an estate, and it was sold at no instance of 
Gillet's, but for a debt incurred of her own cboioe and will; tbat he 
occupied no relations to her, or to the property sold, that forbade 
him to purchase it for himself; tbat he was not her guardian to 
protect her against improvident acts. Does this rule, declaring, as 
it admittedly does, tbat trustées, agents, and ail persons holding con- 
fidential relations to another are included in that part of the rule 
italicized, apply to Gillet? The tbing upon which the loan nego- 
tiated by him was secured, was a seventh part of tbe many thou- 
sand acres of land which he, at the time of the mortgage and sale, 
held for the testator's représentatives, and of which he bad, in con- 
séquence of his being tbe sole manager and administrator of Morgan'a 
estate for many years, acquired a knowledge of the location and 
value of tbe lands wbich, likely, no one else could bave possessed, 
and which, it woald seem, he should not in fair dealing, under ail 
the oircumstances sbown in the bill, bave used, except for the benefit 
of ail persons witb whom he (as executor or otherwise) occupied any 
spécial or gênerai ûduciary relations. It is not at ail clear to me 
that tbe force of tbe rule invo^ed in this case can be broken or less- 
ened, because, as is suggested, the sale at wbich be purchased the 
particular property was made to satisfy a debt against tbe property 
which sbe bad incurred, instead of being made to satisfy a debt 
against tbe succession; for tbe fact tbat she, instead of tbe testator, 
incurred tbe debt, did not take the tbing sold out of the executor's 
bands; nor did the fact that she mortgaged her interest in the suc- 
cession sever their relations, or'make the particular property sold the 
property of a stranger or third person, so far as Gillet was concerned. 

It is further suggested in tbe argument tbat there was nothing to 
probibit the executor from purchasing tbe interest. of Mrs. Allen, she 
being suijuris, for himself; and as the sale was made by or for her- 
self, to satisfy a créditer of hers, tbere is nothing in the rule to forbid 
tbe purchase Gillet made. Tbat be could bave purchased from her 
her part of the succession is true.; but it bas been uniformly held 
that where a trustée directly or indirectly purchases of bis cestui que 
trust sui juris, it must appear tbat it was deliberately agreed or 
understood between tbem' tbat the relation shall be considered as 
dissolved, and "tbat tbere is a clear contract, ascertained to be such 
after a jealous and scrupulous examination of ail the oircumstances, 
and it is clear that tbe cestui que trust intended that the trustée should 
buy, and tbere is no fraud, concealment, and no advantage taken 
by the trustée of information acquired by him as trustée." Church 
V. Marine Ins. Co. 1 Mason, 341. As the bill shows just the opposite 
of thèse fair conditions, it is not necessary to discuss the sugges- 
tion as to the competency of an executor to purchase of tbe cestui 
que trust tui juris. ; 



276 FEOKBAL KËFOKTSiB. 

It will be observed in this case that the complainant does not rest 
her demand for équitable relief solely upon the fact that Gillet, in 
his position as exécuter, was forbidden to purchase her property for 
himself, for the bill makes certain charges and complaints in rela- 
tion to the advice, acts, transactions, and promises of Gillet in man- 
aging the estate and in negotiating the loan, whioh show, aside from 
his being the executor of the estate, that he was, or may hâve been, 
connected with her, and with her said interest, and with the debt for 
which it was sold, in such a fiduciary or oonfidential way as to forbid 
him to purchase for himself. It will be seen that the rule we are con- 
sidering, and the public policy which its enforcement is intended to 
conserve, is not limited to prohibiting an executor, trustée, or agent 
from combining the dual character of vendor and vendee, as Gillet 
would certainly hâve done if he had parcbased the whole or any part 
of his testator's property at a sale, judicial or otherwise, made to pay 
Morgan's debts, or to efîect a partition of the lands. To prohibit this 
combination of inconsistent characters in an agent, is clearly one of 
the essential purposes of the rule in equity, and of the policy of thé 
law as laid down in Davoue v. Fanning, 2 JohaS. Ch. 252, and in 
the cases reviewed by the learned judge in his esamination of that 
noted case; but it goes further, and makes it inéquitable, under the 
allégations of complainant's bill, for Gillet, not considering his ca- 
pacity as executor, to hold the property berein involved otherwise 
than as a resulting trust for the beneâciary now suing for équitable 
relief. 

Demurrer overruled. 



GooDTEAB EuBBEB Co. V. Goodtbab's Eubbbb Mfg. Co. and others. 

(Oireuit Court, 8. D. New York. August 15, 1884.) 

1. TrADE-NAME— RiGHT OF COBPOKATION TO AcQUIBB— InfHINGEMENT BT An- 

OTHBR Corporation. 

A corporation may acquire a property right to the use of a naine other than 
its original corporate nameasa trade-marlc, or as inoidental tothe good-wUl of 
a business, as well as an indiVidual ; and if it bas acquired sùch à right, it can- 
not be deprived thereof by the assumption of such naine subsequently by an- 
other corporation, ■whether the latte» sélects its name by the act of corporators 
who organize under the gênerai laws of the state, or the name is selected for it 
in a spécial act by a législative body. », 

2. Bamb — PRiORTr — EviDBNCBi — Injunction — "Goodyear Rdbbér Compant"-^ 

"Goodyear's Ktjbber Mfg. Co." 

Upon examination of the évidence in case at bar, htlA, that the "Goodyear 
Rubber Company " was entitled to an injunqtion restraining the défendant from 
using the name, " Goodyear's Rubber Mfg. Co." 

In Equity. , 

W. W. MacFarland, for complainant. 
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F. H. BeÛs and Stèphen P. Kellogg, for défendants. 

Waliiace, J. The complainant is a corporation organized under 
the law8 of New York, in 1872, by its présent corporate name. The 
défendant is a corporation organized under the laws of Connecticut, 
in 1847, by its présent corporate name. Bach corporation seeks to 
enjoin the other, the complainant by ^ill and the défendant by cross- 
bili, from using the name "Goodyear 's Eubber Mfg. Co." Both par- 
ties concède this name to be practically identical witb complainant's 
name. The parties are competitors in the manufacture and sale of 
rubber goods, and hâve their principal places of business in the city 
of New York, Eaeh insists that it bas acquired the right to the use 
of the name in dispute, and that such name bas become a valuable 
adjunct of its business; and each insists that the other bas endeav- 
ored and is now attempting, by a wrongful use and appropriation of 
the name, to divert the oustom of the other. As each party concèdes 
that the right to use the name for the purposes of its business is a 
valuable property right, and asserts that such use by the other is 
vexations, embarrassing, and neeessarily tends to pecuniary injury, 
the eontroversy manifestly résolves itself mainly into a question of 
title to the name. It is incumbent upon one of the parties to estab- 
lish a lawful right to use the name as against the other, and the party 
•which does this will be entitled to the relief prayed for. 

The name of a corporation bas been said to be the "knot of its com- 
bination," without which it cannot perform its corporate functions. 
Smith, Merc. Law, 133. It bas neither the right nor the power to 
change the corporate name originally seleeted without recourse to such 
formai proceedings for the purpose as may be authorized by the laws 
under which ithas been incorporated, or by the consent of the author- 
ity from which its charter is derived. Nevertheless, it may become 
known by another name by usage ; and the courts bave frequently 
treated acts done and contracts entered into by corporations under an- 
other name, as though done or entered into by it witb the trne name. 
Minot V. Curtis, 7 Mass. 441 ; South School-dist. v. Blakeslee, 13 Conn. 
227; Eastham v. Blackburn By. Go. 23 Law J. Exoh. (N. S.) 199; 
Boisgerard v. N. Y. Banking Co. 2 Sandf. Ch. 23. There is no reason 
why a corporation may not acquire a property right to the use of an- 
other name as a trade-mark, or as incidental to the good-will of a 
business, as well as an individual ; and, if it bas acquired such a right, 
it will of course be protected in its enjoyment to the same extent as 
an individual would be. It cannot be deprived of the right by the 
assumption of the name subsequently by anothejr corporation, and it 
is immaterial whether the latter sélects its name by the aet of corpo- 
rators whoorganize under the gênerai laws of a state, or whether the 
name is seleeted for it in a spécial act by the législative body. Man- 
ifestly, if the défendant had no right to use the name by which the 
complainant was incorporated, or one practically identical with it, at 
the time of the latter's incorporation, the title of the complainant is 
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clear, beoause it adopted the name formally, publicly, and legitîmately, 
for ail its corporate puirposes. The défendant insiste that it had ac 
quired a prior right to the use of the name ; that this right took its 
orîgin as early as 1862, and by a graduai process of development had 
ripened into a good title before complainant was incorporated. 

Neither party makes any claim of exclusive right to use the word 
"Goodyear" alone, that word having become a generio terra of de- 
scription applied to a large class of India-rubber fabrics before either 
party became a corporation, or to the word "Goodyear" in combina- 
tion with "rubber." There were trading concerns called the "Good- 
year Metallic Shoe Co.," "The Goodyear Rubber Works," and the 
"Goodyear Eabber Emporium," before either party claimed the right 
to the name in controversy. 

The defendant's theory, as sustained by the proofs, is that, begin- 
ning in 1862, when it ceased to confine itself to the manufacture of 
gloves, and engaged in manufacturing and selling rubber goods gen- 
erally, its oustomers occasionally addressed it in their correspondence 
by various abbreviated names, such as "Goodyear's Rubber Mfg. 
Co.," "Goodyear Rubber Co.," Goodyear's Co.," "Goodyear's I. R. 
Company;" "Goodyear Company," andother abbreviations ; that the 
use of such abbreviated addresses by its customers gradually increased, 
so that in 1871 the défendant received nearly 200 letters addressed 
to the Goodyear Rubber Company, and nearly 100 to the Goodyear 
Rubber Mfg. Co. On the other hand, the proofs show that during 
this time the défendant received many thousands of letters yearly; 
that the letters addressed to it by other names were comparatively a 
small number, averaging not over 500 a year, but embraced upwards 
of 70 varieties of names ; and that its correct corporate name was 
usually adopted by its correspondents and patrons. 

It is not claimed that the officers or agents of the défendant were 
accnstomed during any part of this period to use any other than its 
corporate name, or assumed the right to do so nntil after the com- 
plainant commenced business. To the contrary, they were solicitons 
and painstaking to correct the tendency of its customers to address 
it by any other than its corporate name ; and it was their practice 
to send envelopes to customers with its correct name printed upou 
them, to prevept the occurrence of such mistakes. Concisely stated, 
the question would seem to be, whether the défendant can appropriate 
to itself the various misnomers applied to it by the carelessness or 
inaccuracy of a comparatively smaÛ number of its customers during 
a period of 10 or 11 years, notwithstanding the zealous and active 
measures of its managers to repress the practice, and their success 
in preventing it from ripening into a gênerai usage. 

It would hardly be contended that an individual could found a 
claim of possessory right to any speoies of property upon the unau- 
thorizéd conduct of other persons, or maintain that he had adopted 
a name symbolizing his products, or identifying bis personalty with. 
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bis business, by protesting against its use; and of course a corpora- 
tion does not occupy a différent position. The proofs show that there 
vas no gênerai récognition of the défendant among its customers by 
any other than its corporate name, and no adoption by the défend- 
ant of a différent name, and it must be, held that the occasional or 
persistent use of the misnomer by a few of the defendant's customera 
gave no privilège to the défendant to a monopoly in the use of the 
name. 

If the proofs warranted the inference that the complainant as- 
Bumed a name by which the défendant was known for the fraudulent 
purpose of deceiving the public, and of supplanting the défendant in 
the good-will of its business, the court vrould not only refuse to assist 
the complainant, but would intervene to protect the défendant. A 
careful reading of the proofs fails to disclose the existence of any such 
design, or of any intention to adopt a name with which the défendant 
had already become appreciably identified. The case is destitute of 
évidence to indicate that the complainant's corporators were aware 
or had reason to suppose that the défendant had become known to 
any extent by any other name than its corporate iname. So far as 
appears, they had no knowledge that defendant's customers ever ad- 
dressed it by other names. Nor is there anything iu the proofs to 
justify the insinuation that the complainant was organized for the 
purpose of annoying the défendant by illegitimate compétition. It 
does appear that the persons who organized the complainant had 
been the managers and agents of another corporation, the Eubber 
Clothing Company, which for many years had been a competitor of 
the défendant at the city of New York ; that propositions for a coti- 
solidation of this company with the défendant had been somewhat 
discussed between their respective managers without resuit; and that 
shortly afterwards the complainant was organized. For a time its 
affaira were transacted at the office of the Eubber Clothing Company, 
and the two concerna maintained very intimate relations, as might be 
expected from the circumstance that the managers were the same 
persons in both. But the salient facts that the new corporation 
started with a cash capital of $500,000 and engaged in new branches 
of trade while the old company continued in business, sufficiently ré- 
fute any theory that complainant was not a honafide concern. If it 
should be coneeded that the two concerna were prâcticàlly one, and 
that the main object of the complainant's organization was îo enable 
-the Eubber Clothing Company to assume a new name, — one which 
would represent a corporation dealing in rubber articles generally, in- 
stead of in clothing only, — there would be no occasion for censure be- 
«ause the new name was better adapted to describe the business of 
the corporation. The Eubber Clothing Company had long ceased to 
manufacture and sell clothing only, and had become engaged in sell- 
ing rubber goods generally. It was undoubtedly intended by those 
who organized the new concern to engage in the gênerai rubber trade 
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npon a more extensive scale than that of the old company. The 
name selected waa an appropriate one, and thoae who adopted it had a 
perfect right to do bo, provided they did not know or bave reason to be. 
lieve tbat by doing so they would interfère with the business of the de- 
fendant. The fact seems to be that both the Eubber Clothing Com- 
pany and the défendant were doing business under names tbat were 
somewhat misleading to such persons as had not learned, by business 
intercoui'se with them, that they were manufacturers and dealers in 
rubber goods generally. It would hâve been entirely proper for either 
of them to adopt a new name. The complainant adopted a new name 
first, and if it was only the Eubber Clothing Company with a new 
name, the défendant had no right to complain so long as the name 
did not serve to engender unfair compétition and deceive the trade. 
As bas been said, however, it was a new concern with a large capital, 
and contemplating enlarged business opérations, and the proofs do 
not show that its corporators were moved to sélect its name by any 
illioit motive towards the défendant. If the name selected was one 
oalculated, by its similarity to defendant's name, to lead to confusion 
of business, and to confounding the identity of the two corporations, 
it might well be urged that thosewho- adopted it should abide by the 
conséquences, although they were innocent in their intentions, and 
not ask a court of equity to protect them against the inconveniences 
which might follow. But the défendant, not content that the consé- 
quences shall rest where they fall, insista upon the exclusive right to 
use the name, and since the complainant assumed it bas issued no- 
tices and circulars to the trade, and put up a sign calling itself by 
the complainant's name. Upon the same theory it can also elaim 
the exclusive right to use the multitude of misnomers applied to it 
from time to time by its carelesa customers. It has a distinctive 
name of its own, which it formallj adopted, and which has been care- 
fully preserved by its agents until the complainant selected one. It 
ought not to complain now because the latter was the first to avail 
itself of the choice of sélection outof ail unappropriated names. Cer- 
tainly, it cannot be permitted to appropriate the complainant's name, 
or one substantially identical, and, by asserting itself as the Goodyear 
Eubber Company, mislead the public to the détriment of the com- 
plainant. 

À decree is ordered for complainant, and the cross-bill of the de- 
fendant is dismisaed. 
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LuTTiBs and others v. Hollbndbb and others. 

(Circuit Court, S. £>. Nea York. August 9, 1884.) 

Tkade-Marks— Statb Laws. 

The rigtats and remédies concerning trade-marks generally dépend upon 
the laws of the statea, common or atatutorjr, and not upon the laws of tbe 
United States. 

In Equity. 

Samuel T. Smith, for orators. 

Louis G. Raegener, for défendants. 

Whebler, J. Eights and remédies pertaining to trade-marks gen- 
erally dépend upon the laws of the state, common and statutory, 
and not upon the laws of the United States. Trade-mark Cases, 100 
U. S. 82. The laws of the United States now in force, under which 
this trade-mark was registered, relate only to trade-marks speeially 
used in commerce with foreign nationsi or with the Indian tribes. 
Act of March 3, 1881, (21 St. at Large, c. 137, § 1.) They are par- 
ticularly restricted so as not to give cognizanee to any court of the 
United States in an action or suit between citizens of the same state, 
nnless the trade-mark in controversy is used on goods intended to be 
transported to a foreign country, or in lawful commercial intercourse 
\frith an Indian tribe. Id. § 11. The goods on which the trade- 
mark in question is used are not intended to be transported to any 
foreign country, nor for any Indian tribe, but are minerai waterssold 
for consumption in the city of New York; and the parties are. ail 
citizens of the state of New York. 

As this case is now presented, the orators are not entitled to main- 
tain it in this court, and this motion for a preliminary injuuction 
must be denied. 



CoNNEOTiouT MuTUAii LiFE Ins. Co. V. Ceawfobd and others. 
{Cireuit Court, N. D. Illinois. August 8, 1884.) 

MoRTGAGB — MoBTaASEE Non-Be8idbnt — United Statbs Circuit Court — 
Decbbe. 

A mortgagee, reaident in a state other than thàt of tlie mortgagor, may flle 
his bill for foreclosure in the United States circuit court, and obtaiu a decree, 
upon case shown. 

Samb— Rédemption bt Judgment Ckeditor — Rules op Court. 

A judgment créditer may redeem premises from a sale under judgment or 
decree of a United States court by suing eut exécution upon his judgAent in 
the ordinary manner, placing his exécution in the hands of the proper offlcer 
to exécute, and paying the money needed to redeem in the hands of the clerk 
of the United States court, together with the commissions of the clerk for re- 
ceiving and paying the money. 
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8. Same— Patmbht op Monbt to Sheriff. 

Under tbç sJBtem of the United Btates court, payment of money into thft 
hands of the snerifl is no rédemption of premisessold under decree of foreclos- 
ure passed by tliat court, when tlie United States court bas, by its rules, pro- 
vided that tlie rédemption 'money sliall be paid to its clerk. 

In Equity. 

Isham, Lincoln, Burry é Ryerson, for eomplainant. 

G. M. Osborn, for défendant. 

Blodgett, J. The bill in thig case seeks to set aside a sherifif's 
deed as a cloud upon complainant's title, and the défendant demura 
to the bill. The main facts allege(J in the bill are briefly thèse: 
Complainant,held a mortgage against W. H. W. Cushman, and filed 
â bill to foreclose it in this court, and obtained a decree. A large 
number of lots were ineluded in the mortgage, which were sold sepa- 
rately, separaté bids being made on each lot. The sale was reported 
to the court by the master, and confirmed, and none of the défend- 
ants redeemed from the sale during the 12 months suceeeding the 
sale, but after that time, and befofe the expiration of 15 months, 
Crawford, who had obtained a judgment against the original mort- 
gagor in the state court, sued out an exécution upon bis judgment, 
placed it in the hands of the sheriff of Cook county, and directed a 
levy tô be made upon a portion of the lots sold under this decree, 
He then proceeded to pay to the sheriff the money requisite to re- 
deem the lots now in question (being only a portion of those sold 
under the decree) from the sale, and had the usual «dvertisement 
and sale made that the statutes provide for the purpose of consum- 
mating the rédemption, and at the proper time received a sheriff's 
deed. The money for the purpose of rédemption was never paid to 
the clerk of this court, nor tendered to the eomplainant. 

There being no notice brought home to the court, in any form, 
that thèse promises had been redeemed in pursuance of the rules and 
practice of this court, the eomplainant became entitled to a deed 
from the master, in the due course of time, for ail the lots sold under 
its decree, and now claims under its decree of foreclosure and the 
sale. The défendants olaim title under the alleged rédemption by 
Crawford. 

In July, 1878, long prior to the proceedings in question, this court 
adopted certain rules for regulating the rédemption from sales in this 
court, in cases where rédemption is allowed by the statute of the 
state of Illinois. Thèse rules were adopted in accordance with the 
suggestion made by the suprême court of the United States in Brine 
V. Ins. Go. 96 U. S. 637, and they hâve since been confirmed in the 
case of the Gonnecticut Mutual Life Ins. Go. v. Gushman, 108 U. S. 
56; S. C. 2 Sup. Ct. Eep, 236; and the court there holds, in sub- 
stance, that it is not only within the power, but it is the duty, of the 
fédéral court, when rights are given by a state statute, to adjust the 
practice of the court by its rules, so as to secure and protect the 
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propertj rights given bj the statute. In the same case it is also held 
that the rules adopted by this court were within the scope and power 
of the court, and suoh as it was not only the right but the duty of the 
court to adopt. This court, by the rules of 1878, provided that ré- 
demption should be made by a judgment créditer from a sale under 
a judgment or decree of this court, by the creditor suing out his exé- 
cution in the ordinary manner on his judgment, plaping his exécution 
in the hands of the proper officer to exécute, and paying the money 
ueeded to redeem into the hands of the clerk of this court, together 
with the commissions of the clerk for receiving and paying out the 
money, The redeeming creditor in this case ignored thèse rules, and 
ondertook to make a rédemption by paying his money to an officer 
not known to this court, and not within its control, and with whom 
the court had no relations whatever, and with whom, it seems to me, 
it is not in the power of the redeeming or judgment créditer to bring 
the complainant or this court into relations. The complainant, being 
a non-resident corporation, had the right to seek this forum as the 
one through which it would enforce its lien on thèse lots, and was not 
obliged to look to any state court or its officers for the purpose of ob- 
taining the money, after this court had made rules of procédure. 

I am therefore of opinion that, upon the showing made by this 
bill, the rédemption was totally void, and that the demurrer to the bill 
should be overruled. 



Eeed V. Atlantio & P. E. (Jo. 

[Oireuit Court, S. D. New York. August 26, 1884.) 

DxoisioN op CoUBT op Co-ORDnjATB Jdhisdiction— ATLANTIC & Paoifio BAn> 
WAT Company— Right to Bividends. 

As it bas been decided by a court of co-ordinate jurisdiction, in an action 
brougbt by the Pacific Kailroad (of Missouri) to recover, among other tbings, 
the dividends agreed to be paid to its stockholders by the défendant in the lease 
between the two corporations, that the right of action for the dividends is in the 
corporation and not in the individual stockholders, this court, in a suit upon 
the same lease, brougbt by one of the stockholders to recover part of the same 
dividends, foUows that décision, and judgment for défendant is ordered. 

y Law. 

E. L. Andrews, for plaintiff. 

Geo. Zabriskie and John E. Burrill, for défendant. 

Wallaoe, J. It bas been decided by a court of co-ordinate juris- 
diction, in an action brought by the Pacific Eailroad (of Missouri) to 
recover, among other things, the dividends agreed to be paid to its 
stockholders by the défendant in the lease between the two corpora- 
tions, that the right of action for the dividends is in the corporation 
and not in the individual stockholders. It would be unseemly for this 
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court, in a suit upon the same lease brought by one of the stockhold- 
ers to recover part of the same dividends, to hold the contrary. Such 
a décision might resuit in two judgments against the défendant for 
the same dividends. Under such circumstances, as was well said in 
Goodyear Dental Vulcanite Co. v. Willis, 1 Ban. & A. 673 : "Every 
suggestion of propriety and fit public action demands" that the dé- 
cision made "be foUowed until modified by the appellate court.'' 
Judgment is ordered for défendant. 



EoGEEs and others ». Bowbbman. 

(Circuit Court, S. B. New York. August 22, 1884.) 

Peacticb and Procédure — RsHiTTiNa Pabt of Vbedict — When Ailowed— 
RiaHT OF Appeal. 

A trial court, in a meritorious case, will net allow a plaintiil to remit a part 
of the amount for which a verdict has been rendered, when such réduction will 
deprive the défendant of an opportunity to hâve the décision reviewed in an 
appellate court. 

At Law. 

Wheeler & Souther, for complainants. 

Wallaoe, J. The plaintifs ask leave to remit part of the amount 
for which the verdict in this case, by direction of the court, was ren- 
dered in their favor. The resuit, if such a réduction of the judgment 
to be entered is permitted, would be to reduce the judgment below 
the sum of $5,000, and thereby preclude the défendants from a re- 
view by writ of error to the suprême court. Undoubtedly, it is com- 
pétent for the trial court, in the exercise of judicial discrétion, to allow 
such a réduction to be made; but such a discrétion should be very 
caref uliy and sparingly exercised. Certainly, this is not a case where 
the court should willingly deprive the défendants of an opportunity 
to review the décision. As is said in Thompson v. Butler, 95 U. S. 
694, 696, "if the object of the réduction is to deprive an appellate 
court of jurisdiction in a meritorious case, it is to be presumed the 
trial court will not allow it to be done." It is far from clear that the 
plaintiffs were entitled to recover, and a verdict was directed for them 
with grave doubt as to the eorrectness of the conclusions reached by 
the court. It is a peculiarly meritorious case for the considération 
of the appellate court. 

The motion of the plaintiffs is denied. 



unit£>d states f^ senj^uin. '28s 

United States v. Benjamin. 

{Circuit Court, V. (Jaiifornin. August 18, 1884.) 

Public Lands — Cutting Timbbb on Minéral Laîmds in Camfobnia — Aot of 
JUNE 3, 1876, Chs. 150, 151. 

Timber upon minerai lands in the state of California is protected and gov- 
erned by the provisions of the act of June 3, 1878, e. 151, (20 Bt. at Large, 89,) 
made spenitically applicable to thiit state, and not by the gênerai provisions oi 
chapter 150 of the act of June 3, 1878, (20 8t. at Large, 88,) which can only oper- 
ate upou " minerai districts," if any there be, not speciflcally provided for by 
designating the particular siate or territory in which it is situated by name. 

Demurrer to spécial answer, and motion to strike out a portion as 
immaterial. 

«S. G. Hilborn, U. S. Atty., for plaintiff. 

Geç. G. Blanchard, for défendant. 

Sawyee, J. The United States bring this action to recover the 
value of lumber alleged to hâve been manufactured from timber trees 
unlawfuUy eut on the public lands. The défendant, as a justifica- 
tion, specially answers tbat the trees from which the lumber in ques- 
tion was manufactured grew and were eut "in a minerai district of 
the United States," known as such throughout the state, and so rec- 
ognized by the customs of miners and the décisions of the courts, 
and designated "The Georgetown Minerai and Mining District," be- 
ing "in the minerai belt of said state of California and county of 
El Dorado;" tbat défendant was and is a citizen of the United 
States, and a hona fide résident of said "Georgetown Minerai Dis- 
trict;" that the land on which said trees grew was public land of the 
United States, minerai in character, and not subject to entry under 
existing laws of the United States, except as minerai lands ; that the 
lumber "was used in said minerai district and adjoining minerai dis- 
tricts of said county of El Dorado for building, agrioultural, mining, 
and other domestic purposes, but principally for mining puxposes; 
that said timber was felled, removed, and used for the said purposes, 
* * * in aecordance with the rules and régulations prescribed by 
the secretary of the interior;" and that said timber "was felled and 
removed, and said acts committed, under a license from the United 
States, under and by virtue of an act approved June 3, 1878, enti- 
tled "An act authorizing the citizens of Colorado, Nevada, and other 
territories to fell and remove timber on the public domain for min- 
ing and domestic purposes." 

The act under which défendant attempts to justify, provides — 
"That ail citizens of the United States, and other persons hona flde rési- 
dents of the state of Colorado, or Nevada, or either of the territories of New 
Mexico, Arizona, Utah, Wyoming, Dakota, or Montana, and ail other min- 
erai districts of the United States, shall be and are hereby authorized and per- 
mitted to fell and remove, for building, agricultural, mining, or other do- 
mestic purposes,' any timber, or other trees growing or being on the publio 
iands, said laïids being minerai and not subject to entry under existing laws 
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of the TJnîted States, except for minerai entry in either o£ saîd states, terri- 
tories, or districts of which such citizens or persons maj be at ttie time bona 
flde résidents, subject to such rules and régulations as tlie secretaiy of the 
interior may prescri'be for the protection of the timber, and of the under- 
growth growing upon such lands, and for other purposes." 

The United States attorney insists that this act is not applicable 
to the Btate of California, and, consequently, it can afFord no justifi- 
cation of the acts complained of . The défendant, on the other hand, 
contends that the words "ail other minerai districts of the United 
States" embrace every "mining district," recognized as such by the 
customs of miners of the locality embracing it, in whatever state or 
territory it may be situated. A similar question arose in the cir- 
cuit court for the district of Oregon in U. S. v. Smith, in which Dbadt, 
J., after a full and carefûl considération of the question, beld that 
the act did not apply to the state of Oregon. U. S. v. Smith, 8 Sawy. 
101; S. C. 11 Fed. Eep. 487. If it does not apply to Oregon, for 
eimilar reasons it is inapplicable to California. 

After a careful considération of the question I am constrained to 
concur in the conclusion reached by the district judgeof Oregon, and 
hold the provision to be inapplicable to California. 

If this act stood alone, the position taken by the defendant's coun- 
sel would not be without plausibility. But, unfortunately for him, it 
does not stand alone. On the same day another act was passed, 
speeifically applicable to timber lands in the states of California, Ore- 
gon, Nevada and Washington Territory, which contains provisions 
whoUy iuconsistent with the provisions relied on in the act relating 
specificâJly to Colorado and the territories therein named. It does 
not appear which act was, in fact, first passed, but probably it was 
the first-mentioned act relating to Colorado, etc., as that is desig- 
nated in the statu tes as chapter 150, while the act relating to Cali- 
fornia, etc., is numbered chapter 131 of the Statutes. See 20 St. 
88, 89. If the latter act is to be tseated as a subséquent statute, it 
repeals the inconsistent provisions of the prior act, as it expressly 
provides that "ail acts and parts of acts i^nconsistent with the pro- 
visions of this act are hereby repealed." Section 6. But the most 
favorable view for the défendant is to regard the two statutes, as they 
were both passed on the same day, as constituting but one statute, 
the former part of the act making spécifie provisions for Colorado, 
and the other states and territories named; and the subséquent pro- 
visions of the act making like spécifie provisions for California and 
the other state and territories therein named. So viewing the stat- 
ute, we must, if possible, construe ail the provisions in such manner 
that every part can stand and hâve effeot. 

In such cases, also, loose gênerai provisions of donbtful import in 
the former part of the statute mast yield to subséquent clear and 
spécifie provisions, which are so explioit as to admit of but one con- 
struction. The clause, "ail other minerai districts of the United 
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Btatea," in the first-named act, as shovrn by Deady, J., in the oase 
already cited, is vexy gênerai and exceedingly indefinite and uncer- 
tain as to its application ; while the provisions of the other act are 
made specificaU^ applicable to the state of CaUfomia by terms so clear 
and e?;plicit as not to be open to any other construction. The most 
tbat can be said of the gênerai clause is that it ean only refer to 
"ail other minerai districts of the United States" not other wisp spe- 
èifically pointed out by other provisions of the act, — ^the two aots be- 
ing regard^d as' one. But California is otherwise speoiflcally pro- 
vided fori In my judgment the timber upon the public lands in the 
state of California is protected and governed by the provisions of the 
second act, œàde'spècifically applicable to California, and not by the 
loose gênerai provision of the first act, which can only operate upon 
"minerai districts," if any there bo. not specifically provided for, by 
designating the particular state or territory in which it is situated by 
name. 

To hold otherwise would be to make the spécifie and certain yield 
to the gênerai, indefinite, and uncertain, which would be contrary tç 
the well-established canons of statutory construction. The second 
act expressly provides "that after the passage of this act it shall be 
unlawful to eut, or cause or procure to be eut; or wantonly destroy, 
any timber growing on any lands of the United States in said states 
and territories," of which California is the first specifically named in 
I the aot : "provided, that nothing herein contained shall prevent any 
miner or agriculturist from clearing his land in the ordinary worMng 
of kis mining daim, or preparing his f arm for tillage, or from taking 
the timber pecessary to support his improvements." Thus it will be 
Been that the jdgh.t to eut timber is muoh more restricted as applied 
to the states and territory named in this act than the right conferred 
on the résidents of the states and territories named in the other act. 
In this act the right is limited strictly to the miner and agriculturist, 
and is restricted to cutting timber on his own mining daim or farm, 
and to the purpose of clearing the land in the "ordinary working of 
his mining elaim," or "preparing his farm for tillage/' and to "tak- 
ing the timber necessary to support his improvements." The part of 
the answer in question does not show défendant to be either a miner 
or farmer, or that he eut the timber on his own mining or farming 
olaim, or that he did it for any of the designated purposes. Indeed, 
he does not attempt to bring himself within the provisions of this act 
relating specifically to California, but he relies whoUy on the other 
act, which specifically relates to Colorado, and the other territories 
and districts therein named, in gênerai indefinite terms, which latter 
act is much more libéral in its provisions than the other. 

It follows that the facts alleged are insufficient to constitute a dé- 
fense, and, if true, are whoUy immaterial. 

The demurrer must be sustained, and the motion to strike out, 
granted; and it is so ordered. 
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U-BAY and others v. Quioksilveb MnnKo Co. 

{Vireuit Court, D. California. August 18, 1884.) 

JURISDIOTION OF CiRCtJIT CoUBT— SDIT A&AINST FoKBIGN CORPORATION — WHaHIl 

Brouoht — AcT oK 1875, il — Waivkb op Exemption — Appointmbnt of 
Agent, upon Whom Prooess mat bk Sbrved. 

The act of congress prescribing the place where a person may be sued is not 
one aflecting the gênerai jurisdiction of the courts. It ig rather in the nature 
of a Personal exemption in favor of a défendant, which he may waive; and 
when a foreign corporation, in pursuance of the laws of a slate in which it 
carries on business, désignâtes a person upon whom process may be served, it 
thereby consents to be sued in the district embracing snch state, and waives 
the exemption granted to it under the act of oongiess. 

Motion to Quash Service of Subpœna. 

Wm. Matthews, for motion. 

L. D. Latimer, contra. 

Sawyer, J. The défendant is a corporation organized and existing 
under the laws of New York, working a quicksilver mine in Santa Clara 
county, California. A statute of California, passed in 1872, (St. Cal. 
1871-72, p. 826,) requires every corporation created by the laws of 
any other state, doing' business in this state, "to designate some person 
residing in the county in which the principal place of business of said 
corporation in this state is, upon whom process may be served, * » ♦ 
and file such désignation with the seoretary of state. * * * A.nd ■ 
it shall be lawful to serve on such person so designated any process 
issued as aforesaid," etc. Foreign corporations complying with this 
provision enjoy certain speoified advantages, and those not comply- 
ing are subjected to certain prescribed disabilities. In pursuance of 
the provisions of said statute of California, the défendant, on July 
18, 1872, filed in the office of the secretary of state of the state of 
California, a" document under the seal of the corporation, and signed 
by its président and secretary, whereby "James B. Eandall, who ré- 
sides in New Almaden, Santa Clara county, in the state of California, 
being the county in which the principal place of business of said 
Company is, as the person upon whom process issued * • • may 
be served." The subpœna in this case was served in due form upon 
said James B. Eandall. 

It is claimed on behalf of défendant that under the act of congresa 
of 1875, relating to the jurisdiction of the United States courts, sec- 
tion 1, it is not liable to be sued in the United States circuit court 
for the district of California, or elsewhere in the national courts out 
of the state of New York. Said statute provides "that no civil suit 
shall be broughf^ before either of said courts against any person by 
any original process or proceeding in any other district than that 
whereof he is an inhabitant, or in which he shall be found at the time 
of serving such process or commencing such proceeding," etc. 

It is insisted that a corporation, under the décisions of thé United 
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States suprême court, can only be regarded as an inhabitant of the 
Btate under whose lawsit dérives and continues its existence, and, 
for similar reasons, that it cannot be found in any other state, and 
therefore it is not liable to be sued in any other state; and so it bas 
been heretofore frequently held in this and other circuits, where there 
were no other faots or circumstances to affect the question. But the 
suprême court bas directly held that this provision of the United 
States statute "is not one affecting the gênerai jurisdiction of the 
courts. It is one rather in the nature of a personal exemp,tion in 
favor of a défendant, and it is one which he may waive;" aiid that 
ûling a désignation of a person upon whom service may be made in 
another state, in pursuance of the laws of suoh state, requiring a 
party to be designated upon vrhom service of process may be made, 
is a waiver of its privilège, and constitutes a consent to be sued in 
such state. In Ex parte Schollenherger, 96 U. S. 377, 378, the su- 
prême court says upon this subject: 

" A corporation cannot change its résidence or its citizenship. It can hâve 
its légal home only at the place where it is located, by or under the authority 
of its charter; but it may, by its agents, transact business anywhere, unless 
prohibited by its charter, or excluded by local laws. Under such circum- 
stances it seems clear that it may, for the purpose of securing business, con- 
sent to be ' found ' away from home, for the purposes of a suit, as to mattera 
growing out of its transactions. The act of congress prescribing the place 
where a person may be sued, is not one affecting the gênerai jurisdiction of 
the courts. It is rather in the nature of a personal exemption in favor of a 
défendant, and it is one which ho may waive. If the citizenship of the par- 
ties is sufHcient, a défendant may consent to be sued anywhere he pleases, 
and certainly jurisdiction will not be ousted because he has consented. Hère 
the défendant oompanies hâve provided that they can be found in a district 
other than that in which they réside, if a particular mode of proceeding is 
adopted, and they hâve been so found. In otir opinion, therefore, the circuit 
court has jurisdiction of the causes, and should proceed to hear and décide 
them." 

Similar views are announced in Bailroad Co. v. Harris, 12 Wall. 
65; St. Clair v, Cox, 106 U. S. 355-357; S. C. 1 Sup. Ct. Eep. 
354; N. E. Mut. Life Ins. Co. v. Woodworth, 111 U. S. 146; S. C.' 
4 Sup. Ct. Eep. 364. Like ruJings hâve been made many times in 
the varions circuit courts. 

The défendant having designated a person upon whom process 
may be served in pursuanceof the requirements of the statute of Cal- 
ifornia, it has thereby consented to be sued in the district of Califor- 
nia, and waived the exemption granted to it ntider the act of congress. 
The service was upon the person so designated by défendant, and is 
in ail respects regular. 

The motion to quash the service must be denied; and it is so or- 
dered. 

T.2lF.no.5— 19 
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Fbanelut Inb. Oo. v. Seabs.' 

[Ctreuit Court, 8. B. Ohio, W. D. July 2, 1884.) 

1. Pbincipai/ Airo Agent— INB0BANCB— Agent Obdbbes to Caitobl Poliot — 

DbFAUI,T OI- BUBAGBNT OR BrOKBB. 

Where an Insurance company had ordered S., its a^;ent, to cancel a policy 
■whicli lie liad written, the policy containing a stlpulatioa for ita canoellation, 
ànd ëloss occurred to the company tlirough the failure to hâve the policy can- 
,celed, in an action by the company against 8., held, that 8. was not retieved 
from liability by showing tXat he had directed the broker, who placed the in- 
suriinCe with him, to hâve thé policy canceled. The broker, in procuring the 
canoellation, was the agent of ti., and B. was responaible for the broker's de- 
fault. 

2, Samb — CusTOM— Brokers. 

In suoh action it is incompétent, for the purpose of so relieving S. from lia- 
bility, to prove a custom to procure the canoellation of policies through the 
broker placing the Insurance with the company's agent. 
S. Bamb — Charge op Court— What Amountb to Négligence. 

In such action it was not error to charge the jury that, if the broker called 
at the place of business of the insured and flndin'g him absent made no inquiry 
whether any one présent was authorized to receive for the insured the nn- 
carned premium, whea in fact such a person was présent, and there was no 
other step taken to elîect a cancellalion until a loss occurred, the broker waa 
guilty of négligence, for which 8., the défendant, was liable. 
4. Bbasonablb Time — Question op Law, when. 

What is a reasonable time, is always, where the facts are undisputed, a «lues- 
tion exclusivelj for the court. 

At Law. 

Wilby é Wald, for plaintiff. 

Burnet d Burnet, for défendant. 

Sage, J. Tbe motion for a new trial isupon twogrounds: First, 
that the court erred in refusing to permit the défendant to introduoe 
testimony to prove a custom to procure the canoellation of a policy 
of insurance by the agenoy of the broker who placed the Insurance 
with him, — a custom, the défendant oÊfered to prove, of universal 
prevalence, not only at Cincinnati, where the policy which the de- 
fendant was ordered by the plaintiff to cancel was issued, and where 
the property insured was located, but also at Boston, the place of the 
home office of the plaintiff. 

On the twenty-second of May, 1882, the défendant, then plain- 
tiff 's agent at Cincinnati, issued plaintiff 's policy to the Central Oil 
Company, of which a Mr. Upson was sole proprietor, insuring cer- 
tain oil Works in the sum pf $750 against loss by fire. On the twenty- 
seventh of the same month the défendant wrote advising the plaintiff 
of the inaurance. The letter was received at Boston on the twenty- 
ninth, and the plaintiff immediately mailed an order to the de- 
fendant to cancel the policy. That letter, it was admitted, was 
received by the défendant by due course of mail, which it was in 

'Keported by J. C. Harper, Esq., of the Cincinnati bar. 
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«vidence would bring it to Gmcinnati on the first or second of Ttine, 
and to the défendant, who received hia mail by carrierB' delivery, 
poBsibly on the first, probably on the moruing of the second, and 
certainly not later than the morning of the third of June. On the 
day of his receipt of the order the défendant notified the broker, wh©, 
acting for Upson, had placed the Insurance, and requested him to 
cancel the policy, The policy, which was for one year, at 5 per cent, 
premium, contained a provision for its cancellation at any time by 
payment to the assured of the unearned premium. The broker called 
at Upson's place of business, and learning that he was absent from 
the city and would return on the seventh, made no inquiry wbether 
any one was authorized to represent him, and said nothing about the 
cancellation of the policy, There was présent at Upson's place of 
business his représentative, authorized to reçoive money for him in 
his absence. Within a day or two the défendant asked the broker 
if he had canceled the policy, and being answered in the négative, 
urged him to attend to it without delay. Nothing further was done 
until the morning of the seventh of June, when the défendant and 
the broker went to Upson's place of business and found him there, 
he having returned that morning, and found, also, the property in- 
sured in fiâmes. The loss was total. The plaintiff settled with the 
assured by the payment of $700. This action was brought to re- 
cover the same from the défendant. 

None of the facto above stated were disputed at the trial, and they 
include substantially ail that appeared in évidence. 

When the défendant offeued to introduce testimony tending to 
prove the custom to notify the broker to cancel the policy, no objec- 
tions had been made to the sélection of this broker for that purpose, 
and the plaintiff 's oounsel stated in the hearing of the court and jury 
that no such objection would be made. The court, therefore, ruled 
that the testimony was immaterial, and excluded it, but stated that 
it would be admitted if any objections were made to the employment 
of the broker. None were made. The court charged the jury that 
the défendant was not bound personally to cancel the policy, and 
that he had the right to direct the broker to cancel it. Unless the 
proof of the custom was to serve some other and additional purpose, the 
défendant lost nothing by its exclusion. But the defendant's claim 
is, in effect, that by notifying the broker to cancel the policy, and 
afterwards, when he learned that the broker had not canceled it, 
urging him to do so, he discharged his duty and freed himself from 
liability, and he dépends upon the proof of the custom to sustain him 
in this claim. I do not think the proposition a sound one. The de- 
fendant was the plaintiff's agent. It was his duty to obey the order 
to cancel the policy. That was an obligation of his contract of 
agency. The broker was the agent of the assured ; he was not the 
agent of the plaintiff. It is true that his agency for the assured 
^erminated with the placing of the insurance. But ail his interests 
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in this matter were with the assured. The custom to procure thé 
oarioeilation of the policy by the agenoy of the broker, doubtless had 
its origin in the désire of insurance agents to retain the good-will of 
brokers with whom they had dealings. It is to the advantage of the 
broker to hâve the opporfrunity to substitute" other insurance for a 
canceled policy, and thereby prevent the loss of bis commissions or 
àî the business of the assured, his principal. There is no objection 
to the insurance agent favoring the broker by giving him the conduct 
of the cancellation, provided the agent does not thereby sacrifice the 
interests of his principal, the insurance company. The broker natu- 
rally desires to keep alive the policy whieh the "company has ordered 
to be canceled, until he can substitute another policy equally ac- 
ceptable to the assured. It is not remarkable, therefore, that in- 
stances hâve occurred, as stated in one of the affidavits filed in sup- 
port of the motion, where the broker has sufifered more than a month 
to elapse after notification before canceling a policy. To hold that 
the agent of the insurance company, under instructions to cancel a 
policy, discharges his duty and frees himself from further responsi- 
bility by notifying the broker according to custom, and leaving the 
matter entirely in his hands, would be in direct conflict with the prin- 
ciple of the ruling in Grâce v. American Cent. /«s. Go. 109 U. S. 278, 
S. C. 3 Sup.,Ct. Eep. 20Y, that it is not compétent to prove a cus- 
tom that notice to the broker should operate to cancel a policy, The 
policy issued by the plaintiff stipulâtes that it muf be canceled at any 
time by payment to the assured of the unearned premium. When 
the agent was directed to cancel the policy it became his duty to pur- 
sue the method printed out in the policy, and to do so promptly. He 
might do this personally, or through the broker who placed the insur- 
ance. If he chose to act through the broker, he made the broker his 
agent, and was responsible for such defaolt as was clearly proven by 
the undisputed évidence upon the trial. I am satisfied, therefore, that 
there was no error in excluding the proof of the custom. 

The second ground for the motion is that the court erred in charg- 
ing the jury that the omission of the broker to inquire whether there 
was any person at the place of business of Upson, the assured, au- 
thorized to receive the unearned premium for him in his absence, 
was neglect imputable to défendant, and that the plaintiff was there- 
fore entitled to a verdict. I am clear that the défendant is not 
entitled to a new trial on this ground. The défendant received his 
instructions to cancel the policy not later than the môrning of the 
third of June; that is the latest date named in the testimony. He 
may bave received them the morning of the first, probably did receive 
them not later than the morning of the second, of June. The défend- 
ant at once notified the broker. The broker called at the office of the 
assured, and, learning that he was absent from the city, made no réf- 
érence to the cancellation of the policy, but, as he testified, left that 
to be attended to after Upson 's return. No inquiry was made 
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whether any one was authorized to receive money for him in bis ab- 
sence, althougb his représentative, witb full autbority, was présent 
and conversed with the broker. The payment of the unearned pre- 
mium was ail that was necessary to caneel the policy. The Insurance 
was upon property classed as extra-hazardous. No further effort 
was made to obey the instructions to caneel the policy until the 
morning of the 7th, and then the agent and the broker arrived on the 
ground when the property was on fire. The court chargea the jury 
that it was the duty of the broker to make inquiry, and that if they 
found from the testimony that he failed to do so, there being, as was 
shown by the only testimony offered on that point, a person présent 
authorized to receive the retum premium, and it being in testimony 
and not oontroverted that no other steps were taken to caneel the 
policy, he was guilty of négligence for which the défendant was lia- 
ble, and the plaintiff was entitled to a verdict. 

The court did not undertake to détermine what the facts were. That 
was left to the jury. The jury was instructed that if the facts were 
as above stated they amounted to négligence. This is in exact ac- 
cordance witb the ruling in G., C. d C. R. R. v. Crawford, 24 Ohio 
St. 631, where it was held that "if ail the material facts touching 
the alleged négligence be undisputed, or be found by the jury, and 
admit of no rational inf(;rence but that of négligence, the question of 
négligence becomes a matter of law merely, and the court sbould so 
charge the jury." This ruling is in harmony with the gênerai current 
of autbority upon the subject. There is another view which might 
hâve been taken had the statement of what the défendant expected 
to prove in référence to the custom been as broad when the ruling 
was made excluding the testimony as is presented in the affidavit 
upon this motion. At the trial the offer was to prove a custom au- 
thorizing the agent to employ the broker who placed the insurance 
to caneel the policy. The aifidavits add that the agent would hesi- 
tate for some time, the length of time varying with the circum- 
stances, — in some instances as long as several weeks, — before interfer- 
ing with the broker in the cancellation of the policy. In sy far as 
this feature of the custom may be oonstrued as giving to the agent, 
or to the broker, the right to détermine what is a reasonable time 
within which to caneel the policy, I think the custom is bad, and 
sbould not be recognized. On receipt of his instructions it becomes 
the duty of the agent to caneel the policy, or to bave it eanceled by 
the broker, within a reasonable time. The agent is justified in em- 
ploying the broker, because of the urgency of the order and the mul- 
tiplicity of his own engagements, to facilitate prompt cancellation, 
and not that the broker may exercise his discrétion as to the time to 
caneel the policy, or delay it until he can procure another policy for 
the assured. What is a reasonable time is always, where the facts 
are elear, a question exclusively for the court. Wiggins v. Burkham, 
10 Wall. 129. Upon the trial the facts were not disputed. The de- 
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lay was nnreasonable, and giving to the testimony its greatest pro- 
bative force in favor of the défendant, it was without suflSoient ex- 
cuse, and the court might therefore properly hâve directed a verdict 
for the plaintiff. 

The défendant files also, in support of the motion, the affidavit of 
Upson that the authority given by him to his clerk to reçoive money 
in his absence was only to receive money in the ordinary course of 
business. On the trial, Upson beiDg absent from the city, it was stip- 
ulated in writing that he would testify, if présent, that bis olerk had 
authority to receive money in his absence, and this was by consent read 
in évidence. If the défendant made a mistake and admitted too 
much, it is too late now to remedy it. Besides, the affidavit does not 
contradict the stipulation. It amounts only to Upson's construction 
of the authority, and even if it were so limited as he stated, I am in- 
clined to the opinion, although the provision in the policy for cancel- 
lation is to be strictly construed, that the agent should at least hâve 
left with the clerk a certified check, payable to the order of Upson, for 
the amount of the unearned premium. 

The verdict was for the amount paid by plaintiff on account of the 
loss, with interest. As the défendant in his settlement with the plain- 
tiff did not retain the amount of the unearned premium, the amount 
thereof, with interest, should be remitted. Upon condition that this 
be done, the motion for new trial will be overruled. 



Andebson and others v. Fitzgebald. 

{Oireuit Court, 8. B. lowa. March Term, 1884.) 

CoNTBACT — Action bt Btranoer — Demurher. 

Défendant entered into a wrltten contract with the Chicago, Burlington * 
Quincy Railway Company to construot a certain portion of its road, stipulat- 
ing, among otherthings, that he "would payall claims against him, or againat 
any'subcontraotor under him, for services and labor performed or materials 
furnished in said work, and to pay, or cause to be paid, ail claims growing out 
of said work, whether against him or any subcontractor under him, for tres- 
pass and injury to lands, * * # and ail claims for provisions and supplies, 
and bills for board of men and teams engaged upon said work, and ail similar 
claims ; said damages to be estimated and paid as speciâed in the preoeding 
clause," which provided that " the résident engineer should hâve the right to 
estimate the amount of such damages, and to pay tho same to the owner or oc- 
cupant of said property or land, deducting on his flrst estimate the amount 
paid from the value of the work done." Another clause provided that "in 
ail cases the amount of claims for labor and material furnished to défendant 
should be deducted and retained by the company, and paid tQ the claimants, 
or held till such dues were paid or otherwise aettled." Défendant sublet the 
work, and his contract with the subcontractor provided that he should hâve 
the same right to pay claims against the subcontractor whieh the railway 
Company had reserved to itself . The subcontractor gave orders to plaintifis for 
varions sums to différent parties, for supplies and labor, which they paid, and 
for the amount so paid they brought suit against défendant. Held, that the 
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mie mat tue party to be beneflted by a coatract not under seal may sue thereon, 
altàough the promise be not made to him, did not apply, and that plaintif 
were not entitled to recover. 

At Law. 

Baldwm é Wright, Smith McPherson, and MePherrin Bros., for 

plaintiffs, , 

Hepburn de Thummell, W. W. Moraman, and T. M, Marquett, for 
défendant. 

Love, J. This case is before the court apon the défendant'» de- 
murrer to the pétition. 

It is alleged that the défendant entered into a contract in writing 
with the Chicago, Burlington & Quinoy Eailway Company to con- 
sfcfMct certain Beetions of the eompany's road in Page connty, lowa, 
etipulating among otfaer things that the défendant "would pay ail 
claims against him, or against any subcontractor under him, for serv- 
ices and labor performed or materials furnished in said work, and to 
pay or cause to be paid ail claims growing ont of said work, whether 
against him or any subcontractor under him^. for trespass and injury 
to lands, burning fences, destruction of timber, use of lands for waste, 
and ail claims for provisions and supplies, and bills for board of men 
and teams engaged upon said work, and ail similar claims ; said dam- 
âge to be estimated and paid as specified in the preceding clause." 
In the "preceding clause" referred to it is provided that "if any dam- 
age should be done by the party of the ûrst part, or men in his em- 
ploy, to the lands or property in the vicinity of the work, the résident 
engineer shall hâve the right to estimate the amount of such damage, 
and to pay the same to the owner or occupant of said property or 
lands, dedncting on his first estimate the amount paid from the value 
of the work done under the contract by said first party." It is 
further provided in another clause that "in ail cases the amount of 
claims for labor and material furnished to the party of the first part 
may also be deducted and retained by the party of the second part 
and paid to such claimants, or held till such dues are paid or other- 
wise settled." 

It is further alleged in the pétition that Fitzgerald sublet the work, 
and in his agreement with the subcontractor it was provided that 
Fitzgerald should hâve substantially the same right to pay claims 
against the subcontractor which the railway company had reserved 
to themselves. It is further averred that Stout, the subcontractor, 
gave orders to the présent plaintififs, who were merchants, for vari- 
ons sums to many différent parties for supplies and labor, and that 
the plaintiffs paid the same. The plaintiffs exhibit their aocount 
against Stout, amounting to |3,692.57, made up of a large number 
of items ranging from one to fifty dollars, and oonsisting of supplies 
furnished upon Stout's orders tolaborers on the work. 

The plaintiff seeks to apply to this case the rule that "the party to 
be benefited by a contract not under seal may sue thereon, although 
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the promise be not made to hitn." 1 Chit. PI. 5, (llth Amer. Ed.; 
7th London Ed.) and cases cited; Sckermerkom v. Vanderhcyden, 
1 Johns. 139; Sailly v. Cleveland, 10 Wend. 156; McMenomy v. 
Ferrers, 3 Johns. 71; Lawrence v. Fox, 20 N. Y. 268, and the review 
of the cases in the dissenting opinion. See, also, Bali v. Newton, 
T Cush. .599; Arnold v. Lyman, 17 Mass. 400; Farlow v. Kemp, 7 
Blackf. 544. Thia rule is well settled, but if we consider the founda- 
tion upon which it rests we muât, I think, conclade that it bas but a 
limited application in our law; for no doctrines are better settled 
thau that a étranger to a contract and to its considération cannot or- 
dinarily maintain an action upon the contract, and that one person 
cannot make himseif the debtor of another withont bis consent, ex- 
press or implied, by proposing to confer a beneût upon him. 1 Chit, 
Cont. (llth Amer. Ed.) 74, and cases cited; and eapecially the cases 
cited and commented on in note x, and Farlow y. Kemp and Bail 
V. Newton, supra. Consent lies at the basis of contracte. There 
must be consent, express or implied, to make any person a party to 
a contract. No man can be made a party to a contract merely be- 
cause it confers upon him a benefit, how great soever it may be. 
The reason, therefore, of the rule above named must be that where 
one person for a valuable considération agrées to pay the debt or dis- 
charge the obligation of his immédiate promisee to a third person, 
the consent of sach third pereon to the undertaking may be implied. 
It may well, indeed, be implied that any person will consent to that 
which confers a direct peouniary benefit upon him, unless his dissent 
appears either by his express words or f rom the circumstances of the 
case. It will not be contended, I suppose, that if the party to be 
benetited by the promise made to a third person to pay money to him 
should once refuse his assent to the arrangement, he could afterwards 
maintain an action upon the contract. 

Perhaps it would appear, by a close scrutiny of the cases, that the 
doctrine which the plaintiff relies on proceeds upon promises to pay 
a sum of money aseertained, or easily ascertainable, to some desig- 
nated person. In such cases the consent of the party to be benefited 
may well be presumed, since men do not ordinarily reject clear and 
certain benefits, which in turn impose upon them no obligation. Bat 
where one person agrées with another to perform any uncertain, fu- 
ture, and contingent obligations, which may arise out of contemplated 
transactions between the immédiate promisee and third persons yet 
unknown and unnamed, it is difficult to see how any contract could 
be presumed to arise between the promisor and such unknown per- 
sons. What parties would be in existence in such case whose assent 
could be implied ? Or is the consent of the unknown parties to re- 
main in abeyance till their claims ariso in the future? 

Again, the intention of the parties is the matter chiefly to be con- 
sidered in the construction of contracts. Now, where one person agrées 
with another to pay the debt, or perform some spécifie obligations, of 
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the latter to a designated third person, it may well be inferred that the 
contracting party intends to bind himself to such third person. The 
promisor, in sujh case, could discharge his undertaking by paying a 
sum of money, or performing a definite obligation, to a party named 
and designated. But suppose the promisor should agrée with his 
immédiate promisee to perform indefinite future obligations, which 
mayarise out of transactions in which the promisee is concemed, in- 
vohdng, possibly, numerous parties ; could it reasonably be inferred 
that the protnissor intended to bind himself directly to such unnamed 
parties upon uncertain future obligations ? The promisor might well 
be content to deal with his immédiate promisee, and bind himself 
directly to him, and whoUy unwilling to expose himself to the liability 
of being sued by many unnamed parties upon contingent obligations. 

The foregoing views are expressed with becoming caution. I pré- 
sent them merely as suggestions which may serve to bring the con- 
dicting cases into harmony. Independent of the gênerai reasonings 
of the court, it is manifest that upon the spécial facts and circum- 
stances of this case the demurrer is well taken. In the présent case 
the défendant entered into direct covenants with the railway company 
for its indemnity. The défendant agreed substantially to provide for 
the payment of ail claims and damages which might accure to third 
persons in the progress of the work, whether such claims and damages 
should grow out of the opérations of the défendants themselves, or their 
subcontractors, and the contract expressly provided for a methodby 
which the amounts claimed should be ascertained. It was agreed that 
the railway company might ascertain the sums due in the way stip- 
ulated, and withhold the money from the défendant, and pay it to the 
claimants. By the terms of this contract the défendant had a right 
to deal directly with the railway company, not with the numberless 
individuals by whom claims might be asserted against subcontract- 
ors. There is an essential différence between an undertaking to an- 
swer thus the defendant's promisee, and to meet directly the demands 
of many unknown claimants upon future and contingent obligations. 
The défendant might well intend by his contract to do the one and not 
the other. In what way was the défendant to adjust, settle, and as- 
certain the sums due upon the innumerable claims which might be 
asserted against his subcontractors ? Can it be presumed that, be- 
cause the défendant was willing to stipulate that the railway company 
should ascertain the sums due and pay them, the défendant himself 
would undertake their adjustment, and expose himself to numberless 
suite by dissatisfied claimants ? Would not such a presumption re- 
suit in extending the defendant's contract beyond what the défendant 
can reasonably be inferred to hâve intended ? Because he was will- 
ing to expose himself to the suit of bis immédiate promisee, can it be 
inferred that he intended to make himself liable to many suits by un- 
known parties upon numberless contingent obligations ? 

Again, the contract in question imposed upon the immédiate par- 
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tîes to it matual and dépendent obligations. It contemplated fature. 
duties to be performed by both parties. The défendant could not be 
held boond to pay off and discharge ail debts, olaims, damages, etc., 
that accrued in the progress of the work, unless the railway company 
fulfilled the contraot on its part. New, in this common-lâw suit by 
a marchant for supplies to a subcontractor, could the défendant plead 
a breach of thecontract bythe railway company, and could the court, 
in a trial before a jury, go into an inquiry as to the transactions be- 
tween this défendant and the railway company, showing a breach of 
the covenants of the contract, in order to bar the plaintiff 's action ? 

The court sees almost insuperable difficulties in maintaîning this ac- 
tion in a court of common law. In the tirst place, how was Fitzger- 
ald to ascertain what sums are due to the numberless persons — mer- 
chants, laborers, mechanics, teamsters, material-men, etc. — who may 
bave entered into contracts with or performed labor for his subcon- 
traotors ? What data bas be with which to adjust and settle their 
varions demanda ? Suppose the claims of the varions parties referred 
to be contingent and dispnted, how can he assume, as between the 
claimants and his subcontractor, to détermine them? Again, sup- 
pose Fitzgerald should make a mîstake, and, upon his owu adjust- 
ment of claims against the subcontractor, pay to claimants sums not 
due them ; would the subcontractor be bound by such an adjustment ? 
Might he not show that Fitzgerald had paid sums not due from him, 
and compel payment a second time of sums so paid by Fitzgerald to 
claimants on his account? Again, suppose judgment be entered 
hère against the défendant in the several actions now pending; would 
the subcontractor, Stout, be bound by the judgments? Hecertainly 
wonJd not, and if the défendant should pay such judgments it would 
be open to the subcontractor to compel him to pay them over again, 
by showing either that nothing was ever due to the claimants, or that, 
if anything was originally due, full payment or satisfaction had been 
made by the subcontractor himself. 

In deciding this question, however, I rely rather upon the décision 
of the suprême court in the case of National Bank v. Grand Lodge, 
98 U. S. 123, than upon any reasonings of my own. I can see no 
distinction in principle between that case and the présent. 

Demurrer sustained. 

The décision upon this demurrer also disposes of Baldwîn v. Fitz- 
gerald, S. M. Crooks é Co. v. Same, J. M. Crooka é Co. v. Same. 
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ISWANN ». BWANN. 
(Cirtuît Cowrt, E. D- Arkansas, April Term, 1884.) 

1. Btatb Laws— United States Codkts — Judicial Notick. 

ïhe circuit courts of the United States take judicial notice of thelaws of the 
several states. 

2. CoNTRACTS Valid Whbrb Made, Valid Everywhbrb — Exobftions. 

The gênerai rule is iliat a contract valid by the law of the place where It is 
made is valid everywhere ; but there are exceptions to this rule, and, among 
them, contracts against good morals, and that tend to promote vice and crime, 
and contracts against the settled public policy of the state, will not be enforced, 
although they may be valid by the law of the place where they are made. 

3. Lokd'8 Dat Contracts— Valid in Tbnnessbe, when. 

In Tennessee isolated private contracts made on the Lord'a day, outside of 
the ordinary calling of the parties to them, are valid. 

4. Bamb — Arkansas Rule. 

fritnafaeie, contracts made in Arkansas on the Lord's day are void; but 
contracta made in that state, on that day, between parties who observe as a 
day of rest any other day of the week, agreeably to the faith and practice of 
their church or society, are valid. 

5. Samb— CoMMON Law. 

At the common law, contracts made on the Lord's day were as valid as those 
made on any other day. 

6. PoBLic PoLior — How Ascbrtainbd. 

The only authentic and admissible évidence of the public policy of a state, 
on any given subject, are its constitution, laws, and judicial décisions. 

7. Lord's Dat Acts — Police Régulations. 

The Lord's day acts are not religions régulations ; they are a legitimate ex- 
ercise of the police power, and are themselves police régulations. 

8. Lord's Dat Contracts— Upon What Grounds Void. 

Contracta made on the Lord's day are not void on religions or moral grounds, 
but upon the familiar and established doctrine that when a statute inflicts a 
penalty for doing an act, — uo matter what that act may be, — a court of justice - 
will not enforce a contract made in violation of such statute, and in the mak- 
ing of which the parties to it incurred the prescribed penalty. A penalty im- 
plies a prohibition of the thing itself, on the doing of which the penalty is to 
accrue. 

9. Samb— When Enforced. 

When, by the laws of a state, a large class of its citizens may lawfnlly labor 
and make contracts on the Lord's day, it is not, in a légal sensé, against the 
public policy of such state, nor shocking to the moral sensé of its people, for 
its courts to enforce a contract made on that day in another state, and valid by 
the law of that state. 
,10. Bamb — Valh) Whbrb Madb, Enporobd Everywhere. 

A contract made on the Lord's day, and valid by the law of the state where 
made, will be enforced by the courts of another state, by the laws of which such 
contract would be void. 

At Law. 

RatcUff é Fletcher, for plaintiflp. 

Clark d; Williams, for défendant. 

Oaldwbll, J. This suit is founded on a promissory note of which 
the défendant is the maker and the plaintiff the payée. The défense 
is that the note was exeouted on the Lord's day. The proof shows 
the note was executed on that day in the state of Tennessee, where 
the parties to it tben resided, for the considération of a valid pre- 
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existing debt due from the défendant to the plaintiff. There is n« 
place of payment fixed in the note. 

In Tucker v. West, 29 Ark. 386, a note executed in this state on 
the Lord's day was held to be void under the statute. Tbia court 
takes judicial notice of the laws of the several states. Owings v. Hull, 
9 Pet. 607; Eailroad Go. v. Bank of Ashkind, 12 WalL 226. 

By the law of ïenaessee, where the note was executed, it is a valid 
obligation. In Amis v. Kyle, 2 Yerg. 31, the suprême court held 
that the statute of that state only prohibited labor and business in 
the "ordinary calling" of the parties; and that isolated private con- 
tracts, made by parties outside of their ordinary calling, are not in- 
validated. This rule was carried to a great length in the case cited. 
An obligation, to be diseharged in borses, was made payable on the 
Lord's day, and the court held the contract valid, and that a tender 
of the horaes, to bave the effect of disoharging the obligation, must 
be made on that day. This was held upon the ground that the sale 
and delivery of borses was not the ordinary calling of either of the 
parties. The attention of the court bas not been called to any later 
exposition of the law of that state than is contained in this décision, 
and it will be assumed that there is none. 

Under the rule established in Amis v. Kyle, it is obvious the note, 
which is the foundation of this suit, was valid in Tennessee. The 
exécution of a note for a pre-existing debt was probably not the or- 
dinary calling of either of the parties. If it was, the burden of proof 
was on the défendant to show it. Roys v. Johnson, 7 Gray, 162; 
Bloxsome v. Williams, 3 Barn. & C. 232. The doctrine of the su- 
prême court of Tennessee is tbe doctrine of the early English cases 
under thé statute of 29 Chas. II. c. 7, which prohibited labor only 
in tiie "ordinary calling" of the parties. Drury v. Defontaine, 1 
Taiint. 131; Bloxsome v. Williams, supra; Rex v. Whitnash, 7 Barn. 
& C. 596; Fennell v. Ridler, 5 Barn. & C. 406; Rex v. Broiherton, 2 
Strange, 702. It is also the doctrine of some of the American cases. 
Hellams v. Abercrombie, 15 S. C. 110 ; Bloom v. Richards, 2 Ohio St. 
387 ; George v. George, 47 N. H. 27; Hazard v. Day, 14 Allen, 487. 
Of course, the law of this state bas no extraterritorial opération, and 
cannot affect the validity of contracts executed elsewhere on the Lord's, 
day. And the gênerai rule is that a contract valid by the law of the 
place where it is made is valid everywhere, and will beenfOrced by 
the courts of every other country. But there are exceptions to this 
gênerai rule, and among them contracts against good morals, and 
that tend to promote vice and crime, and contracts against the set- 
tled public polieyof the state, will not beenforced, although they may 
bé valid by the law of tbe place where they are made. Story, Confi. 
Laws,, §244; Westl. Int. Law, § 196; Whart. Confl. Lawa, § 490. . 

The contention of the léarned counsel for the défendant is that a 
court' o|! this state ought not to enforce a contract made on tbe Lord's 
day iûl ian'othér, statfe, though valid by the law of that etate, because 
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the contract is thâ resuit of an immoral and irréligions act, and its 
enforcement hère would shock the moral sensé of the community and 
violate the public policy of the state, Assuming, but not deciding, 
that the détermination of this question must be the same in this court 
that it would be in a court of the state, we will proceed to inquire 
whether there is a.nj principle upon which a court of the state could 
refuse to enforce the contract in suit. 

The common law made no distinction between the Lord's day and 
any other day. Contracts entered into on that day were as valid as 
those made on any other day. The contract in suit was voluntarily 
entered into, between parties capable of contracting, for a lawful and 
vaHable considération. It had relation to a subject-matter about 
which it was lawful to contract, and was a valid contract when and 
where it was made. No court ought to refuse its aid to enforce such 
a contract on doubtful and uacertain grounds. The burden is on 
the défendant to show that its enforcement would be in violation of 
the settled public policy of this state, or injurious to the morals of 
its people. Vague surmises and flippant assertions as to what is tjie 
public policy of the state, or what wouJd be shocking to the moral 
sensé of its people, are not to be indulged in. The law points out the 
sources of information to which courts mast appeal to détermine' thé 
public policy of a state. The term, as it is often popularly used and 
defined, makes ic an unknown and variable quantity, — -much too indef- 
inite and uncertain to be made the foundation of a judgment. The 
only authentic and admissible évidence of the public policy of a state 
on any given subjeet are its constitution, laws, and judicial décisions. 
The public policy of a state, of which courts take notice, and tô whieh 
they give effect, must be dedueed from thèse sources. 

In Vidaly. Girard' s Ex'rs, 2 How. 127, 198, it was objected by Mr. 
Webster that the foundation of tbe Girard collège, upon the prineiples 
prescribed by the testator, was "derogàtory and hostile tq the Chris- 
tian religion, and s6 is void as being against the common law arid çob- 
lio policy of Pennsylvania." In replying to this argutoëiit the' court 
said: 

"Nor are we atliberty to look at gênerai considérations of the sùpTioséd 
public interests and policy of Pennsylvania upon this subjeet, beyond what îts 
constitution and laws and judicial décisions make known to us, ♦ * *" ■: 

What is there, then, in the constitution, laws, and decisîonsof this 
state evincing a publie policy hostile to the enforcement of contracta 
lawfully made in other states on the Lord's day? The constitutioii 
of the state déclares : 

"No human authority can, in any case or mariner whateoever, control or 
interfère with the right of conscience; and né préférence sKall ever be givéfa 
by law to any religions establishment, dénomination, or mode of wôrsMp aboVe 
any other. * * * No religious test ahall ever be required of any person 
as a qualification to vote or hold ofiice; nor shall apy pejson be rendered in- 
compétent to be a witness on account of his reljgïdus béUef." , Cènat. 1874, 
§§24,26. •■■ . '■ ■ ■ ■ '^'■'- ' ■'^" 



;So mucb of the statute of tbe state as bas any bearing on tbis ques- 
tion reads as foUows : 

"Sec. 1614. Every person who shall, on the Sabbath or Sunday, be found 
laboring, or shall eompel his apprenties or servant to labor or perform other 
services than customary household dutiea of daily necessity, comfort, or char- 
Ity, on conviction thereof shall be fined one dollar for each separate ofEense. 
• . * *» 

"Sec. 1617. Persons who are members of any religions society, who observa 
aa Sabbath any other day of the week than the Christian Sabbath or Sunday, 
shail ûot be subject to the penalties of this act, so that they observe one day 
In seven, agreeably to the f aith and practice of their church or society." 

It is obvions tbe statute does not attempt to eompel tbe observance 
of the ûrst day of the week, as a day of rest, as a religious duty. It 
would be a nuUity if it did so. 

In Bloom v. Richards, 2 Obio St. 387, tbe court — Thubman, J., de- 
livering the opinion — said : 

"Thus the statute upon which défendant relies, prohibiting common labor 
on the Sabbath, could not stand for a moment as a law of this state, if its solo 
foundation was the Christian duty of keeping that day holy, and its sole mo- 
tive to enforce the observance of that duty." 

And see, to the same effect, Specht v. Com. 8 Barr, 312 ; City Coun- 
cil of Charlestony. Benjamin, 2 Strob. 508. 

In this country législative autbority is limitad strictly to temporal 
affairs by written constitutions. Under tbese constitutions tbere can 
be no mingling of tbe affairs of cburoh and state by législative au- 
tbority. Ail religions are tolerated and none is established. Each 
bas an equal rigbt to tbe protection of tbe law, wbether Christians, 
Jews, or infidels. Andrew v. Bible Society, 4 Sandf. (N. Y.) 182; 
Ayres v. Methodist Church, 8 Sandf. (N. Y.) 377; Cooley, Const. Lim. 
472. No citizen can be required by law to do, or refrain f rom doing, 
any act upon the sole ground that it is a religious duty. Tbe old 
idea that religious faitb and practice can be, and should be, propa- 
gated by pbysical force and pénal statutes bas no place in the Amer- 
ican doctrine of government. Force can only affeot external observ- 
ances ; whereas, religion consists in a temper of beart and conscious 
faith wbicb force can neitber implant nor efface. History records 
tbe miscbievous conséquences of ail efforts to propagate religion, or 
alter man's relations to his Maker, by pénal statutes. In religion no 
man is bie neighbor's keeper, and no more is the state tbe keeper of 
the religious conscience of tbe people. Tbe state protects ail relig- 
ions, but espouses none. Every man is individually answerable to 
his God for bis faith and his works, and must tberefore be left free 
to imbibe and practice any faith be cbooses, so long as be does not 
interfère witb tbe rights of bis neighbor. The statute, then, is not a 
religious régulation, but is the resuit of a legitimate exercise of the 
police power, and is itself a police régulation. Slaughter-house Cases, 
16 Wall. 36, 62, and cases cited ; Bloom v. Richards, supra; Specht 
V. Com., supra; City of Charleston v. Benjamin, supra. 
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Expérience has shown the wisdom and necessity of having, at stated 
intGi-vals, a day of rest from customary toil and labor for man and 
beast. It renews flagging énergies, preventa prématuré decay, pro- 
motes the social virtues, tends to repress vice, aids and encourages 
religious teachings and practice, and afifords an opportunity for inno- 
cent and bealthful amusement and récréation. Neither man nor 
beast can stand the strain of constant and unremitting toil. Such a 
day, when désigna fced by the state, is a civil and not a religions in- 
stitution. No merely religious duty is enjoined. The statute does 
not require attendance on church, any more than it requires attendf 
ance to hear a lecture in support of infidelity. In point of lawful- 
ness, tbere is no di£Ference between an orthodox sermon and such a 
lecture on the Lord's day, in this state. The législature might hâve 
required ail persons to abstain from labor on the first or any other 
day of the week, without référence to their religious préférences or 
practices in that regard. But the statute of this state does not go to 
that length. While the law does not enforce religious duties and ob- 
ligations as such, it has a tender regard for the conscience and con- 
venience of every citizen in ail matters relating to bis religious faith 
and practice. The statute is catholic in its spirit, and accommo- 
dâtes itself to the varying religious faiths and practices of the people. 
In légal efifect it déclares every person must observe one day out of 
seven as a day of rest. But it does not attempt to bind ail to the 
observance of the same day. Such a requirement would hâve the ef- 
fect to compel many to observe two days of rest in each week,-^the 
statutory day and the day which their religious faith constrained them 
to observe. The statute désignâtes the first day of the week as the 
day of rest for ail who do. not by reason of their religious faith and 
practice observe some other day. Christians, who regard the first 
day of the week as a sacred day; infidèle, who regard no day as holy; 
and"Friends, who hold there is no more holiness in one day thanan- 
other, but that ail are to be kept holy, — are by the statute constrained 
to desist from labor on the first day of the week. On the other hand, 
Jews and Seventh-day Baptiets may pursue their ordinary callings 
on that day, if they observe the seventh day of the week according to 
their faith ; and Mohammedans may labor on thë first, if they observe 
the sixth day of the week according to their faith. The statute 
grants to ail persons, who, in the exercise of their religious fciith and 
practice," observe one day in the week as a day of rest, the liberty of 
working on every other day of the week, without qualification or lim- 
itation. In this respect there is a pronounced différence between the 
law of this and some of the other states. 

In many other states but slight regard is shown to those who ob- 
serve any other than the first day of the week as a day of rest. The 
New York statute provides : 

"STor sball there be any servile working or laboring on that day, ekcepting 
wocks o£ necessity and charity, uniess done by aome person who uniformly 
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keeps the last day of the week, called Saturday, as holy time, and does not 
labor or work on that day, and whose labor shall not disturb other persons in 
their observance of the first day of the week as holy time." 

The New Jersey statute provides that it shall be a sufficient défense 
for working on the Sabbath day, that the défendant keeps the sev- 
enth day as the Sabbath : "provided, always, that the work or labor 
for which such person is informed against is done and performed 
in his or her dwelling-house or workshop, or on his or her premises 
or plantation, and that suoh work or labor bas not disturbed other 
persons in the observance of the first day of the week as the Sabbath." 
And it has been held that whatever draws the attention of others 
from the appropriate duties of the Lord's day disturbs them. And 
where one purchased a horse and gave his note for the same, in his 
own house, in the présence of his wife, the seller, and one other per- 
son, whose religions feelings were not at ail shocked, and who made 
no com plaint, it was held to be "to the disturbance of others. " Var- 
ney v. French, 19 N. H. 233. 

But the statute of this state draws no such invidious distinctions 
between those Christians who observe the first and those — be they 
Christians, Jews,' or Mohammedans — who observe "any other day of 
the week, * * ♦ agreeably to the faith and practice of their 
church or society." 

It is not true, therefore, that ail oontracts made in this state on the 
Lord's day are void. A large number of the citizens of the state may 
lawfully labor and make contracts on that day. There can be no 
doubt of the validity of a note executed in this state on the Lord's 
day, when the parties to it refrain from labor on "any other day of 
the week, * * * agreeably to the faith and practice of their 
church or society." The validity of contracts made in this state on 
that day dépends, therefore, ou whether the parties to them conscien- 
tiously observe some other day of the week as a day of rest. If 'they 
do, their contracts made on the Lord's day are valid. Such con- 
tracts the courts of the state would be bound to enforce. If, then, it 
would be the duty of the courts of the state to enforce contracts made 
in the state between its own oitizens on the Lord's day, having no re- 
lation to "household duties of daily necessity, comfort, or eharity," 
how can it be said that the public policy of the state forbids the en- 
forcement of such contracts made in another state, and valid by the 
law of that state? A court canaot déclare that the public' policy of 
the state évinces such a high regard for tbe satrtredness of the Lord's 
day as to forbid it to enforce a contract lawfully made on that day 
in another state, when it is bound by law to enforce contracts made 
on that day in its own state. It may be justifiable in private life to 
"assume a virtue, though you bave it not;" but courts, in the im- 
partial admmistration of justice, are forbidden to assume a higher 
regard for the holiness of the Lord's day than is found in the consti- 
tution and laws of the state. To do so would. deprive suitors of their 
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rights witliout law, and would, besides, be in the highest degree 
Pharisaical. And if the courts of the state would enforce contracts v 

made on that day in the state between certain classes of her own 
citizens, how can the moral sensé of the people of the state be said to 
be shocked by enforcing such contracts lawfully entered into else- 
where ? No court is at liberty to impeach the constitution and laws 
under which it dérives its jurisdiction and authority as a court, by 
assuming that what is lawful under theni is shocking to the moral 
sensé of the people who enaoted them. But if no contracts made on 
that day in the state could be enforced, there would still be nothing 
in the objection that their enforcement would be too shocking to the 
moral sensé of the community to be tolerated, for reasons forcibly 
stated by Judge Ehofield, in delivering the opinion of the court in 
Adams v. Gay, 19 Vt, 358, 367: 

"And before we could détermine that any given cause shocked the moral 
feelings of the community, we must be able to flnd but one pervading feel- 
ing upon that subject; so much so, that a contrary feeling, in an individual, 
would denominate him either insane, or diseased in his moral perceptions. 
New, nothing is more absurd, to my raind, than to argue the existence of 
any such universal moral sentiment in regard to the observance of Sunday. 
It is in no just senso a moral sentiment at ail which impels us to the ob- 
servance of Sunday, for religious purposes, more than any other day. It is 
but éducation and habit, in the main, certainly. Moral feeling might die- 
tate the dévotion of a portion of our time to religious rites and. solemnities, 
but could never indicate any particular time above ail others. " 

It is believed the moral sensé of the community would esteem it a 
morally dishonest act for a debtor to refuse to pay a just debt be- 
cause the évidence of it was executed on the Lord's day. Christians 
vary in their opinions of the manner in which the Lord's day ought 
to be kept. In continental Europe, sports, games, and practices are 
freely indulged in on that day, with the approval of the church, 
which the larger number of Protestant churches of England and this 
country do not approve. 

The large émigration from Europe to this country is having a 
marked influence on public opinion, particularly in towns and cities, 
as to how thè Lord's day ought to be kept. The Puritan view of the 
question has undergone some modifications through this influence. 
As a resuit of less restricted views on the subject, in this city, in the 
shadow of the Capitol there are more than half a hundred places 
where spirituous liquors are sold on Sunday, the same as any other 
day in the week, without molestation fom the state or city anthori- 
ties. It would be downright hypocrisy for a court to affect to believe 
that the moral sensé of the community, which supports this condition 
of things, would be shocked by compelling a man to pay a note given 
for an honest debt because it was eseouted on the Lord's day. There 
may be a good many individuals who would feel so, but they do not 
oonstitute the community in the légal sensé of that term. 

It is an error to suppose that the suprême court of the state, in 
v.2lF,no.5— 20 
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TucJcer v. West, supra, held Lord's day oontracts void on religiouB or 
moral grounds. [See note.] That is not the ground upon which 
they are held void by any of the courts. The court held that the 
exécution by the maker and the receipt by the payée of a promissory 
note was "labor," within the meaning of that word, as used in the 
etatute. 

It of course foUows that the parties to a note executed on the Lord's 
day incur the penalty of the statute against those who labor on that 
day, viz., a fine of one dollar. By référence to the statute it will be 
observed that it does not in terms prohibit labor, or déclare contracta 
void. It simply denounces a penalty against those "found laboring." 
Hère two familiar and established rules of décision corne into play. 
One of thèse is, that a penalty implies a prohibition of the thing it- 
self, on the doing of which the penalty is to acorue, though there are 
no prohibitory words in the statute; and the other is, that a court of 
justice will give no assistance to the enforoement of contracts which 
the law of tbe land bas interdicted. 

"The ground upon which courts bave refused to maintain actions 
on contracts made in contravention of statutes for the observance of 
the Lord's day, is the elementary principle that one who bas himself 
participated in a violation of law cannot be permitted to assert in a 
court of justice any right founded upon or growing out of the illégal 
transaction." Cranson v. Goss, 107 Mass. 439; Holman v. Johnson, 
Cowp. 341; Gihbs d Sterrett Manufg Go. v. Brucker, 111 U. 8. 597; 
S. G. 4 Sup. et. Eep. 572. There bave been vigorous protests from 
time to time against the application of thèse principles to Lord's day 
contracts, upon the ground that they inflicted penalties, by judicial 
construction, out of ail proportion to the offense, and not contemplated 
by the act, {Bloom v. Richards, supra; and see remarks of Gbibb, J., 
in Philadelphia, W. é B. R. Go. v. Philadelphia é Havre de Grâce 8. 
B. Go. 23 How. 218;) but the great weight of authority is that a 
contract made in violation of the Lord's day acts is void, like any 
other illégal and prohibited contract, and upon no other or différent 
ground. And the reason that a contract made in this state on the 
Lord's day between persons "who observe as Sabbath any other day 
ofthe week" is not void, is that the statute expressly déclares they 
"shall not be subject to the penalties of this act," and as there is no 
prohibition in terms in the statute, it results that there is neither 
penalty nor prohibition against such persons making contracts or per- 
forming any other kind of labor on the Lord's day. But if by the 
statute ail contracts made in this state on the Lord's day were void, 
it is belle ved that the resuit in the case at barwould not be différent. 

There is of ten great difficulty in practice in drawing the Une be- 
tween the foreign contracts which may and may not be enforced. The 
raies defining the comity of states in this regard are necessarily gên- 
erai in their terms, and the adjudged cases are not quite uniform. No 
case bas been cited, and it is believed none can be found, holding that 
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a contract made on the Lord's day in a state where encb contracta are 
Talid, will not be enforced by the courts of another state, by the lawa 
of wbich such contracts are void. But there is one case at least (there 
may be others which our limited examination failed to disoover) that 
holds that in such case the contract will be enforced. The case is 
entitled to considération, no less on account of the uniform high char- 
acter of the décisions of the court than the acknowledged learning 
and ability of the judge who delivered the opinion. In Adams v. Qay, 
supra, the précise question arose. A contract which, if it had been 
made in Vermont, would hâve been void under the Lord's day act of 
that state, was made in New Hampshire on the Lord's day. In a suit 
arising upon that contract in Vermont, the question arose whether the 
courts of that state would give it effect. The court refused to take 
judicial notice of the law of New Hampshire, and did not indulge the 
presumption that it was the same as that of Vermont. The court, 
Judge Êedfibld delivering the opinion, said : 

"The law of New Hampshi^^e, then, being eut of the case on account of its 
not having been piaoved at the trial, the contract between the parties is valid, 
unless it is void upon gênerai principles of public pollcy, as being of evil ex- 
ample to our own citizens to see such a eontract enforced in a court of jus- 
tice." 

•And, after a fuU discussion of the subject, the court, on the as- 
sumption that the contract was valid in New Hampshire, held it 
valid in Vermont. 

It bas been decided that contracts for the puichase of lottery tick- 
ets, if valid where made, will be treated as valid and enforced in the 
courts of a state by the laws of wbich such contracts are illégal. 
Mcintyre y.Parks, 3 Metc. 207; (in W<ehstery.Munger, 8 Gray, 587, 
Thomas, J., expresses the opinion that Mcintyre v. Parfca was not 
rightly decided;) Kentucky v. Bassford, 6 Hill, 528. And the same 
doctrine bas been maintained with référence to gambling contracts. 
Whart. Confl. Laws, §§ 487, 492. 

This court is noi to be understood as expressing any opinion as to 
the soundness of the doctrine of the cases last cited. They carry the 
doctrine of comity f urther than it is necessary to go to upbold the ac- 
tion in the case at bar. Lottery and gambling contracts are very 
generally regarded as inherently vicions and immoral, and wanting in 
a meritorious considération, whenever and wherever made. Whereas, 
the contract in suit was not only obligatory where made, but was 
made for a valuaUe and meritorious considération ; and the only ob- 
jection to its validity is that it was executed on an inappropriate day 
of the week, — a circumstance in which it would seem a state, other than 
that in wbich the contract was made, could bave veiry little concern. 

It bas been held that when the law of the state where the contract 
was made, and the law of the state where the suit is bronght, are the 
same, and a contract made on the Lord's day is void by the laws of 
both states, itwill not be enforced; and that, in the absence of proof 



308 FBDEBAL BEPOBTEa ' 

to tbe contrary, the law will be presumed to be tbe same in both 
States. Hill v. Wilker, 41 Ga. 449 ; Sayre v. Wheeler, 32 lowa, 559. 



Note. Remarks may occasionally be found in opinions of courts, seem- 
iiigly laying some stress on the religions view of the question, and the fourth 
comrnandment. In illustration of this f aet, the case of Hill v. Wilker, 41 Ga. 
449, raay be cited, where the court, to support the presumption that the law 
of Kansas, like that of Georgia, forbid contracts on the Lord's day, say: "We 
are sustained in this presumption by the fact that a contrary view would 
suppose the people of Kansas to hâve annulled the decalogue, and to hâve 
perinitted by law the disregard of Christian obligation, and not only for- 
gotten, but violated, the injunction : ' Remember the Sabbath day, to keep it 
lioly : on it thou shalt do no manner of work.' " The court overlooks the 
fact that the fourth commandinent, a part only of which it quotes, relates 
to the seventh day of the week ; and that if the laws of Kansas were in 
harmony with that commandraent, tlie contract which the court was con- 
bidering, to hâve been invalid there, must bave been executed on Saturday. 

The curions and obvions error of the court in ffill v. Wilker illustrâtes 
the danger of a civil court, which deals only with the temporal affairS of men, 
■predicating a judgment on its interprétation of the Bible commands relating 
to spiritual afEairs, and justifies a brief référence to the origin of the Lord's 
day, and the légal distinction between that and the Sabbath. It is a common 
error to confound Saturday, tlie seventh day of the week, the Sabbath of the 
Jews, and the day of rest named in the fourth commandment, with Sunday, 
the flrst day of the week, properly called the Lord's day. At an early period 
in the history of the Christian church, the flrst day of the week was set apart 
as a holy day, in memory of the résurrection of our Lord on that day. It was 
called the Lord's day, which is still its légal name, (3 Toml. Law Dict. tit. 
"Sunday;") but Sunday, the heathen name for the day, and Sabbath, the name 
of the Jewish day of rest, are now commonly used indifferently to designate 
the day, and are so used in the statute of this state. 

Writers on eeclesiastical law are not quite agreed as to what extent the ob- 
ligations of the commandment and the Levitical law were abrogated by the 
ad vent of our Savidr; but conceding that the fourth commandment delivered 
to the Jews is of universal obligation, the fact remains that that command- 
ment has never been bbserved by the Christians so far as relates to the day of 
the week, The commandment déclares expUcity that "the seventh dây is .the 
Sabbath of the Lord, thy God." While many of the commandments are very 
short, that relating to the observance of the Sabbath is worked out at consid- 
érable length, and great stress is laid on the day of the week to be observed, 
and the reason for observing that day, 

The commandment to observe a day of rest is not any more explicit than 
the direction as to what day it shall be. Exodus, xx. 8, 1 1. There is no ac- 
eount in theNew Testament of the change from the seventh to the flrst day 
of the week, nor even of the institution of the Lord's day. Just when and 
by whom it was instituted, and when it was flrst observed as thedayof woi^ 
ship, and how it was otherwise observed, are questions involved in some ob- 
scurity. It was instituted sometime, and probably very shortly, àfter the rés- 
urrection of our Savior, ând dérives its character as a sacred day from that 
fact, and' the consent ànd practice of the early church and the apostles. The 
célébration of the Sabbath probably existed before the time of Moses. How- 
evèr this may be, it haa antiquity and an explicit command of the Old. Testa- 
ment to support its claims. The Lord's day has the practice of tbevapostles 
and Christian church since the résurrection of our Lord. The^week ôf seven 
days is not fôuiid él3ôwhei-e, eicept atnong the Egyptians, and there ^o day 
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of rest wîis observed. At one period in their history the Jews observed the 
Sabbatli with great strictness, not even defending themselves in time of war 
on that day, and punishing Sabbath-breaking capitally. Exodus, xxxi. 14; 
Numbers, xv. 32-36. The method of observing the day entered largely into 
their cérémonial code. They were much ineensed at our Lord and His disci- 
ples for their desecration of the day, according to tlie Jewish law ; and It vvas 
when ehallenged by the Tharisees for profariing the Sabbath that our Lord, 
after defending his disciples, boldly announced that "the Sabbath was made 
forman and not man for the Sabbath; therefore, the son of man is Lord 
also of tlie Sabbath." St. Mark, ii. 27, 28. By the Jews, who regarded the 
Sabbath as the everlasting covenant between God and Israël, (Exodus, xxxi. 
15, 16,) the reply of our Lord to their accusation was looked upon as sacri- 
lège. The libéral notions of our Lord with regard to the Sabbath deepened 
and widened thp gulf between him and the Jews, and ultimately resulted in 
the complète répudiation of the Jewish Sabbath by the Christians, who sub- 
stituted for it the day of the. week on which our Lord rose from the dead. 
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Zweig v. Same.* 

{Uircuit Court, 8. D. Ohio. July, 1884.> 
1, Latjng Railroad Track in Public Stkebt — Mbasdrb and Effect of Re- 

COVBHY BY ABDTTING LOT-OWNETl. 

Where a railroad company had, by consent of the municipal authorities, laid its 
track upon a public street, and siich occupancy permanently obstruots the use 
of the Street, not only by the public, but also by the occupiers of ahuttlng lots, 
in an action by the ôwners of such abutting lots agiiinst the railroad company 
for damages, held, that they were entitled to recover full compensation for the 
dépréciation in the value of their property oaused thereby. In estimating the 
damages the same standard was to be applied as in direct proceediiigs by the 
railroad company to condemn for ils use the private right of such ownerS in the 
Street. A recovery in this action wlll estop the owiiers from claiming that 
such occupancy was without their consent, and that full compensation had 
not been made for it. 
£. Same ' 

Sections 3283 and 6448, Ohio Rev. Bt., upon the subject, construed. 

Motions for New Trials. 

John W. Herron (oî Cincinnati) and Cowen à Smith, (of Bellaire,) for 
plaintifïs. 

Hoadly, Johnson é Colston (of Cincinnati) and J. H. Collins, (of 
Columbus,) coret/a. 

Matthews, Justice. Thèse cases hâve been aubmitted on motions 
for new trials, based upon an alleged error of law in the charge of the 
court to the jury. The plaintiffs are respectively owners in possesi 
sion of lots of land abutting on a public etreet in the incorporated vil- 
lage of Bellair, in Belmont county. The street in front of their prem- 

iReported by J. 0. Harper,Esq.,oflhe Cincinnati bar. . . 
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îses, and else^vhere, bas beenand isoccupied by tbe défendant, under 
an agreement to that effect with the municipal authorities, for tha 
track of their railroad, the superstructure of which is laid upon stoue 
piers, built in the street, and which permanently obstructs its use, not 
only by the public, but by the occupiers of adjacent lots, rendering 
the access to them less bénéficiai, and, as is alleged, seriously and sub- 
stantially impairing the value of the property. The object of thesa 
actions was to recover the damages thereby ocoasioned. 

On the trial the court rejected the offer of évidence tending to prova 
a dépréciation in conséquence of this occupation of the street in the 
value of the lots for pnrposes of sale, and in its charge to the jury lim- 
ited the right to the recovery of damages to the diminished rental value 
of the premises calculated to the date wheii the action was brought, 
instructing the jury to make no allowance for any loss arising from a 
dépréciation in the price at which the property would sell. The rea- 
sons on which the correctness of this ruliug of the court is maintained, 
as stated in the charge itself, are two. They both in volve a con- 
struction of section 3283, Eev. St. of Ohio, That section authorizes 
a railroad company and a municipal corporation to agrée "upon the 
manner, terms, and conditions upon which the former may use and 
occupy, for the purposes of its railroad, the public streets of which the 
latter has charge, and provides that in case of disagreement the rail- 
road company may appropriate so much of the street required as may 
be necessary, "in the manner and upon the same terms as is provided 
for the appropriation of the property of individuals, " and adds the 
foUowing : "But every company which lays a track upon any such 
street, alley, road, or ground, shall be responsible for injuries don& 
thereby to private or public property lying upon or near to such ground, 
which may be recovered by civil action brought by the owner, before 
theproper court, at any time within twoyears from the completion of 
such track." 

1. It was considered by the court in its charge tb the jury that 
the limitation of two years, presoribed by the statute for bringing ac- 
tions for injuries referred to, proceeded upon the supposition of suu- 
cesaive actions for such injuries as they might arise, and therefore 
contemplated a recovery in each case of such danjages only as should 
be actually realized from them dnring the period limited by the bring- 
ing of the action in each case. But this construction is arbitrary^ 
not f ounded on any sufficient reason, and not reconcilable with the 
plain and literal reading of the section. The statute does not by its 
terms limit the right of recovery to any partioular class of injuries, 
but déclares the right to recover for ail; it rather contemplâtes one 
action to embrace them ail, than many in succession, as the inju- 
rions conséquences arise ; and appears to limit the right to sue to a 
period of two years from the completion of the work, as if that was 
a reasonable time within which the whole injury in ail its consé- 
quences would be fuHy, at least suffioiently, developed, to furnish a 
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reasonablè and satisfaetory basis for estimating the compensation 
■whieh ought to be paid. At any rate, there does not appear to be 
any ground, iu the words or intention of the act, for a distinction 
between temporary injuries tothe use, and permanent injuries tothe 
value, of the property injured; and, in the absence of any ambiguity, 
the statute must be taken to mean what it plainly says ; and, there 
being no sufficient reason to the contrary, must be so construed that 
the railroad company, in the case oontemplated, shall be held re- 
sponsible for ail injuries of every description done by its work to the 
property of the plaintiffs in the action. It is not necessary to con- 
flider whether more than one action could be maintained, if brought 
"within the period of limitation ; for it is enough to say that no dam- 
ages could be the subject of a second or subséquent action, which 
were embraced in a former recovery. 

2. It was, in the second place, considered by the court, that as by 
the settled law of Ohio, which, of course, is the law to be administered 
by this court in thèse cases, the plaintififs may by section 6448, Eev. 
St., require the railroad company to appropriate their right of prop- 
erty in the street, and thus obtain compensation for being deprived of 
it, they are not at liberty to recover the same compensation in thèse 
actions ; more especially for the reason that in the proceeding for ap- 
propriation the railroad company obtains, for the compensation it 
may be required to pay, an équivalent, in being conflrmed in the right 
to use the property appropriated, while a recovery in the présent ac-. 
tions leaves thein still without title to the use which they hâve wrong- 
fuUy taken, and subject to further proceedings under section 6448, 
by which they might be compelled to make the same compensation a 
second time. An examination, however, of the language of section 
6448, shows that it is limited to cases whére the railroad corporation 
has taken possession of and is occupying or using the land of an- 
other; language that does not, at least, most aptly describe the incor- 
poreal right of an adjacent lot-owner in the public street on which it 
abuts, although, possibly, it may be held to include it. Nevertheless, 
it does not appear that section 6448 was intended to any extent to dis- 
place the remedy expressly given by section 3283, or to modify its 
extent and application. The two are quite consistent, and may both 
stand as furnishing to the private proprietor an élection of remédies. 
He cannot hâve both, either concurrently or in succession; and a re- 
covery under section 3283 for ail injuries done to his property by the 
occupancy complained of, would estop him from claiming, under sec- 
tion 6448, that such occupancy was without his consent, and that full 
compensation had not been made for it. 

This conclusion is not inconsistent with the décision of the suprême 
court of Ohio in the case of A. é G. W. B. Go. v. Rohbins, 35 Ohio St. 
531. It was there held that "the owner of land which has been un- 
lawfully and wrongf ully taken and appropriated to, its use by a cor- 
poration authorized by law to appropriate land, cannot maintain an 
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action for the value of the land so taken and appropriated, and also 
damages accruing by reason of such taking and appropriation, if the 
circumstances are such that he may recover the land itself." It ia 
manifest that this rute cannot apply to cases like the présent, where 
the property taken is the spécial interest of the lot-owner in the ad- 
joining street, for the reason expressed ia the first qualification, 
because the circumstances are such that he may not recover the prop- 
erty taken. The railroad company, by agreement with the municipal 
authorities, acquires the right as against the public to the use of the 
street for its purposes; and, although that gives no right as against 
the adjacent lot-owner, neither is the case one where the latter, con- 
sistently with the rights of the railroad company, can recovetr in specie 
the individual property right sought to be subjected to the use of the 
railroad. The alternative to which the adjoining proprietor is limited 
is either byinjunction to preventthe railroad company from the occu- 
pation of the street, under the license from the public authorities, un- 
til it bas made compensation for the threatened injury to private 
rights, or to prosecute the action for damages given by section 3283. 
It is not a case where there could be any recovery of possession, for 
the thing taken is incorporeal. 

That the action for damages occasioned by the conversion of the 
street to railroad uses embraced in such cases fuU compensation for 
the private right appropriated as would be estimated in direct pro- 
ceedings for that purpose, was distinctly held in Hateh v. C. é I. R. 
Co. 18 Ohio St. 92, and was recognized in Eailroad Co. v. Cobb, 35 
Ohio St. 94; in Railroad Co. v. Williams, Id. 168; in Railroad Co. 
V. Mowatt, Id. 284; and Ry. Co. v. Lawrence, 38 Ohio St. 41; and 
the right in such a case to recover for permanent injury to the adja- 
cent property was distinctly decided in L. M. R. Co. v. Hambleton, 
reported in supplément to Weekly Law Bulletin, vol. 11, p. 100, to 
appear in 40 Ohio St. 

It foUows from thèse views that the charge of the court was errone- 
ous in not permitting a recovery for injury done by the occupation of 
the street by the railroad company to the promises of the plaintifïs, 
resulting in the permanent dépréciation in value, and for that reason 
the verdicts are set aside and new trials granted. 
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Celluloïd Manuf'g Co. and another v. Pkatt and others. 

Samb V. CoMSTooK and others. 

Oircuit Court, D. Oonnecfiaut. "July 31, 1884.) 

l'ATENT— Htatt's Patent CEiLDLOiD PiAiro Kars. 

It is an infringement of tie flrït claim of the Hyatt patett (No. 210,780) if 
a snbstential portion ot the upper surface of tlie key-board of a piano or orgaa 
13 covered with a single sheet of celluloïd, bat it it is not an infringesient to 
cover single keys wiih separate str'.ps of celluloïd. 

In Equity. 

J. E. Hindon Hyde and Frédéric H. Betts, for plaintiffs. 

George B. AshXey and Francis C. Nye, for défendants. 

Seipman, J. Thèse are two bills in equity, each charging the re- 
spective défendants wilh the infringement of letters patent No. 210,. 
780, dated December 10, 1878, to the Celluloid Manufacturing Com- 
pany, assignée O'î John W. Hyatt, for an improvement in the manu- 
facture of piano keys. 

At the d«,te of the patented invention, piano keys and organ heys 
were always covered with ivory. The "head" of the key is taat portion 
■which is in front of the sharps, or black keys, and the "tail" is that 
portion whioh extends backward between the sharps. The "iroav' 
of the key is the portion which is below the head. After the blank 
■wooden key-board was made, and the spaces which the keys were to 
occupy had been properly désigna ted, the next step was to cover the 
fronts with strips of ivory. Before 1860, white holly wood was used 
for the fronts. When ivory was used, the fronts were made by gluing 
strips large enough to cover the fronts of two keys, or the front of 
one key, and sometimes, as in Steinway & Sons' factory, the entire 
front of the board was covered with a aingle strip. Each head was 
then separately glued on, and each separate tail was thereafter joined 
to each head, and the Voard was then sawed into the separate keys. 
The top of the right-hand key was frequently covered with one strip. 
The public taste required that the fKints should match each other, 
and that heads and tails should also be of tùe same grain and color, 
and that the entire top surface of the white keys should also be 
matched. 

While the method of construction which bas been described was 
the one in gênerai use, the whole of each key — head, front, and tail — 
had been made of a single pièce of ivory, under the Needham patent. 
The entire upper surface of each of two key-boards was once covered, 
in the factory of Steinway & Sons, of New York, with a single sheet 
of ivory, but this was an exceptional feat, performed with an excep- 
tionally beautiful and evenly grained pièce of ivory. Ail the heads of 
the keys upon a key-board hâve also been covered with a single strip 
of ivory. Seventy-five key-boards were made in this way by Pratt, 
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Bead & Go., of Meriden. This experîtuent was not repeated by that 
firm. 

The objections to covering a large space with a single strip are 
that the ivory is apt to "cheok," or bave small cracks, and that, being 
non-plastic, it does not uniformly adhère to the wood, and also that 
the grain is not uniform, and that, therefore, beads and tails do not 
match each other. The covering of a large surface with ivory was 
iiot unknown; it had been done in exceptional instances; but it was 
not practicable to make keys in this way ; and the only practioal and 
commercial method of manufacture was by gluing separate strips to 
the upper surface of separate keys. 

After the invention of the article to which the trade name of cellu- 
loïd was given, Mr. Hyatt endeavered to make celluloid keys in the 
same manner in which ivory keys had been made, but was unsuccess- 
f ul. He thon succeeded in covering the entire upper surface of a key- 
fooard with a sheet of celluloid, fastened to the wood with the usual cel-. 
luloid cernent. This method of construction was economical of time, 
and bas reduced the price of the cheaper grade of keiys. The invention 
did not oonsist in the substitution of celluloid for ivory, wbereby a 
réduction in the price of keys was eaused, but it eonsisted in the fact 
that, by the use of celluloid, there was practically furnished a new 
and useful mode of constructing key-boards, viz., by cementing to the 
board a single sheet of the veneer, instead of by gluing a large number 
of separate pièces of ivory, which must each be matched and sepa- 
rately fastened to the wood. This new method of construction was 
impracticable with ivory, or with any material which was known be- 
fore celluloid was manufactured, and it required invention to find 
out and demonstrate that key-boards could be manufactured, so as to 
be a commercial article, by covering their upper surfaces with a single 
sheet of a material which would make an attractive and permanent 
coating for the wooden kéys, because, from the fact that celluloid 
existed, it by no means foUowed that a key-board could be efficiently 
and successfuUy covered with it. The défendants do not deny the 
patentability of the invention, but place their case upon non-infringe- 
ment, as they conatrue the patent. 

The patentée desoribes bis invention, in the descriptive part of bis 
patent, as follows : 

"It consista in covering a suîtable key-board blank, on its exposed upper sui- 
face and edge, with a sheet or scroll of some plastic composition, which is ce- 
mented or otherwise eaused to adhère to the surfaces whereon it is desired. 
After being thus coated, the blank is sawed or otherwise severed into sec- 
tions, each one of which constitutes a covered key. * * * in the acoom- 
panying drawings, A représenta a key-board blank, composed of wood or 
any other suitable material, of the sizeand contour required toform the num- 
ber of keys of the dimensions required. Over the upper surface and outer 
edge of this blank, and cemented or otherwise secured thereto in a suitable 
manner, is provided a thin sheet or scroll, B, of plastic composition. Sofar 
as known, the material termèd • celluloid ' is the best adapted to the purpose of 
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covering the blank, though it is plain that other materials of a plastic nature 
may answer. The covering of the blank with the sheet of composition or 
material complètes the flrat essential step towards the production of the in- 
vention, ïhe next opération is to sever thé blank into sections of the desired 
size to form the keys, D." 

The claimB of the patent are the following: 

" (1) As a new article of manufacture, a blank key-board covered with a 
continuons, strip or roll of plastic composition, substantially as speciâed. (2) 
The witliin-described process of forming piano or analogous keys, whioh 
consists in covering a key-board blank with a strip of plastic material, and 
then eutting out each key from the coated blank, substantially as specifled." 

The spécification and the first claim, if it is construed literally, 
describe a broader invention than Hyatt made. Etis invention did 
not consist in covering a key-board with any plastic composition, be- 
cause he knew nothing of the adaptability for the purpose of any 
other material than the one whioh has the gênerai name of celluloid; 
neither did he know how any other material could be cemented or 
fastened to the wood. His invention was conflned to the materials 
upon which he successfuUy experimented, and bis patent is to be 
limited to plastic composition of the nature and charaoter of celluloid, 
and cemented to the wood wibh the cernent with which celluloid is 
UBually caused to adhère to another surface. 

Each défendant is a manufacturer of piano and organ keys, and 
covers the upper surfaces and edges of some of its key-boards each 
with a sheet of chrolithion, or celluloid, and also covers the fronts of 
the same key-boards each with another strip of the same material. 
They insist that this is not an infringement of the plaintiffs' patent, 
which they construe to be for a covering of the upper surface and the 
front of a key-board with onè sheet of cielluloid. The patent speaks 
of covering the "upper surface and outer edge" of the blank, but it is 
manifest from the drawings that the outer edge does not mean the 
front, but the edge of the top of the key-board. The défendants do. 
not always cover the whole of the top with a single sheet of celluloid, 
but sometimes use two sheets. I<t is an infringement if a substantial 
portion of the upper surface of the key-board is covered with a single 
sheet, but it is not an infringement to cover single keys with separate 
strips of celluloid. 

The second claim of the patent seems to bave been inserted for 
the mère purpose of having more than caie olaim. As a statement 
of the invention, which consisted in covering the upper surface of a 
key-board with a single sheet of celluloid, it is useless, and, as a state- 
ment of the process of making key-boards, it is incorrect. It is far 
préférable to cernent an unpolished than a polished sheet to the key- 
board, as the inventer well knew, and therefore the next opération, 
after cementing the sheet, is to level and polish it. The défendants 
do not use the process which is described in this claim. 

Let there be a decree for an injunction against the infringement 
of the first claim, and for an accounting. 
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BosTOOK ». Goodrich.' 
(Circuit Court, B. B. Pennsi/hatiia. June 2, 1884.) 

1. Patents— Additional Featubes— Improvbmbnt ufon Poemeb Invention— 

Infhingbments. 

Letters pateut for an improvement made to a patented invention, by addi- 
tional features having no material eflect upon the character, opération, or re- 
suit produced, do not confer upon the subséquent patentée a right to use the 
original device. 

2. SAME— SPLITTING OP and MULTIPI/TING CliAIMS. 

i'iie practiee of unnecessarily splitting up and multiplying claims disap- 
proved. 

3. Same — Evidence— Inconsistent Conduct ce Respondbnï. 

That the respondent oûered a large sum of money for a patent, and aubse- 
quently took out patents for simiiar devices, are facts to be conaidered as be- 
ing inconsistent with his subséquent contention of want of novelty in the 
patent. 

4. Samb — SEWifra-MACHraE Tuck-CREASEBS — Letteks Patent Nos. 64,404. 80,- 

269, 81,160, llT.ftOl. 

Letters patent Ko. 64,404, issued May 7, 1867, and No. 80,269, issued July 
28, 1868, to Edward Bostock, for improvements in sewing-iiiaoliine tuck- 
creaser, are not .shown to want patentable novelty, and are infringed by the 
devices constructed under letters patent No. 81,160, isaued August 18, 1868, 
and No. 117,501, issued May 16, 1876, to Henry C. Goodrich. 

In Equity. Hearing on bill, answer, and pioofs. 

Bill to restrain an alieged infringement of claims Nos. 2, 3, 5, and 
6, of patent (No. 6é,404) issued May 7, 1867, to Edward Bostock, and 
claim No. 1 of patent (No. 80,269) issued July 28, 1868, to said Bos- 
tock for improvements in sewing-machine tuck-creasers assigned by 
mesne assignments to Sarah L. Bostock. Respondent contended 
that there was no patentable novelty over 21 prior patents, and al- 
ieged that the devices made and sold by the respondent under letters 
patent (No. 81,160) issued August 18, 1868, to Henry C. Goodrich, 
and (No. 117,501) issued May 16, 1876, to said Goodrich, for imptove- 
ments in tuck-creasers for sewing-machines, were distinguishable 
from the Bostock invention in the construction and mode of opéra- 
tion. 

H. T. Fenton and W. W. Ledyard, for complainant. 

West é Bond, (of Chicago,) for respondent. 

BuTLKE, J. The patent No. 80,270, of July 28, 1868, having been 
withdrawn from the case, we bave for considération only those of No, 
64,404, of May 7, 1867, and No. 80,269, of July 28, 1868. Of No. 
64,404 the défendant is chargea with infringing claims 2, 3, 6, and 6, 
and of No. 80,269, claim 1. The défense set up is want of novelty, 
and non-infringement. The patentée bas pursued the usual and re- 
prehensible practiee of unnecessarily, if not improperly, splitting up 
and multiplying daims. Its efifect hère (whicb may be unimportant) 
we are not called upon to consider. The patent No. 64,404 covers a 

iReported by Albert B. Guilbert and H. W. Watscn, of the Philadelphia bar. 
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right-angled base-plate, a right-angled spring-arm, and a gauge-plate, 
■with downward projection, combined as described in the spécifications 
and stated in the claims. No. 80,269 embraces the same matters, and 
also an improvement on the original device, which çonsists in trans- 
ferring the slot, through which annexation to the sewing-maehine is 
made, from the base-plate to the gauge-plate. 

ïbe first branch of the défense is not, we think, sustained by the 
proofs. No one of the several prior inventions exhibited, seems to 
eover the combination embraced in the plaintilî's claims. Considér- 
able embarrassment was encountered in passing upon this question, 
from the absence of proper models, and from the conflict of expert 
testimony. The burden of proof being on the défendant, any dis- 
advantage resulting from this cause falls upon him. Et was bis duty 
to show the alleged anticipation distinctly and clearly. He has not 
done so, and the origmal presumption in favor of the patent must, 
therefofe, be allowed to stand. This presumption is greatly strength- 
ened hère by bis offer of a large sum of money for the patents, in 
1870. This offer to purchase is irreconcilable with bis présent atti- 
tude, as are, also, bis acts in taking eut several patents for similar 
déviées, — which, according to the défense set up, are anticipated 
and old. 

Nor do we think the second branch of défense has been more suc- 
cessful. Hère, again, the expert testimony is in direct conflict. A 
comparison of the device manufactured by the défendant, howevér, 
with the plaintiff's, shows them to be essentially the same, — in de- 
sign or purpose, in construction, method of opération, and effect pro- 
duced. Exhibit E seems to possess every feature of the plaintiff's 
invention. The slight structural différences are unimportant. They 
hâve no material effect upon the character or operatioh of the ma- 
chine, or the resuit produced. While the grooved wheel does not re- 
volve, its pressure upon the knife below forms a crease, precisely as 
would be done if it turned. Whether the plaintiff's revolves, dépends 
upon the extent of pressure applied and friction produced. If the 
defendant's device may be regarded as an improvement on the plain- 
tiff's because of additional features, this will not justify bis use of the 
plaintiff's invention. 

A decree must be entered accordingly. 
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United States ». Coloatb. 
{Oireuit Court, S. D. Nm York. August 9, 1884, 

iNJUKCTION— INFBINGEMEKT— LlTISATBD PATENT. 

The United States cannot be heard to ask an injunction restrainlng the com- 
mencement or prosecution ot suits for iafringemeut of a patent, for the repeal 
oî which tbey hâve begun an action. 

In Equity. 

Elïhu Root, TJ. S. Atty., Charles M. Da Costa, and Wager Swayne, 
for orator. 

Frédéric H, Betts, for défendant. 

WHEEiiBR, J. Thia suit i8 brought by direction of the attomey 
gênerai, to repeal letters patent granting exclusive rights to inven- 
tions, and bas now been heard on a motion fora preliminary injunc- 
tion to restrain commencement or prosecution of suits for infringe- 
ment. The patent bas expired, and no injunction is asked agaiust 
assignment of the patent. The right to maintain such a suit is 
placed upon the same ground as that to repeal a patent for land. 
U. S. V. Gunning, 18 Ped. Eep. 511. In a suit to vacate a patent 
for land it would hardly be claimed that the patentée should be re- 
fltrained from preventing, or prosecuting suits for, trespasses to the 
land during the pendency of the suit. Such acts would work no in- 
jury to the title or property of the United States in question in the 
suit. The United States deals -with the lands as a proprietor, and 
brings such suits to be restored to its proprietary lights. U. S. v. 
Schurz, 102 U. S. 378; U. S. v, Stone, 2 Wall. 525, Protection of 
the property would not impair those righta. Infringement of a pat- 
ent is a trespass upon the exclusive rights granted. The United 
States, as an owner or proprietor, has no interest in promoting such 
trespasses; and their prévention, or the prosecution of suits for their 
«ommission, cannot be an injury to the United States as a proprie- 
tor. If the patent is repealed the suits may fall, or may not; but 
whether they do or not is a matter entirely between the parties to the 
euits, and not at ail between the United States and either of flie par- 
ties. No reason for granting the motion appears, and it must there- 
fore be denied. 

Motion denied. 
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Pbters V. Active ManuF'g Co.* 

[Oireuit Court, 8. B. OUo, W. D. Angust 22, 1884) 

L Fateitts— Faterb' Cabbiagb Dabhbs — Shbathb for APFLTmo Hoxnu>iKaflL 
i^tent Nb. 178,463, granted George M. Pétera for improvementa in iheathft 
or bolders for applying mouldings to the tops ai carriage dash-boarda, heldxo bo 
anticipated hj a machine used tor putting mouldings on combs by means of a 
sbeath oonstructed and operated similarly. Tbat tbe machine was compara- 
tively stnall, and used only for applying mouldings to Gombs, is immateriaL 

2. SAME— iNFKINGBMœNT — ANTICIPATION. 

That which would infringe, if later, anticipâtes, if earlier. 

In Equity. 

J. W. Fireatone and Wm. Huhbell Fisher, for oomplaînant. 

Stem é Peck, for respondent. 

Sage, J. TMb suit is brought upon letters patent No. 178,463, 
issued to complainant, June 6, 1876, for an improvément in tools for 
attaching sheet-metal mouldings. The spécifications set fortb the in- 
vention of certain newand useful improvements in sheaths or holders 
for applying mouldings to the tops of carriage dash-boards, and that 
it comprises a peculiarly constructed sheath or holder, wherewith the 
moulding may be applied expeditiously, and without bending or buck- 
ling, or injuring or marring, either the moulding or dash-board. The 
sheath may be made of one or more pièces of métal, or it may b» 
made of wood lined with a metallie bushing. When made of two 
pièces or parts, which is the form preferred by the patentée, the pièces 
are connected by bolts and washers, and grooved so as to inclose the 
moulding; a key or other suitable stop being fitted within the sheath to 
prevent the moulding slipping through the groove. The sheath bas 
undercat notches to reçoive the key, which is détachable, and serve» 
as a stop or abutment for the rear end of the moulding to rest against. 
Notches may be cutat sach distances from the front end of the sheath 
as may be required for the varions lengths of mouldings to be used, 
or the notches and key may be dispensed with, and a screw stop, de- 
Bcribed in the spécifications, substituted. The moulding consists of 
a sheet-metal tube, having a longitudinal slot or parting, and its for^. 
ward end is made flaring or trumpet-mouthed, so as not to tear the 
leather coverings of the dash while the moulding is being applied. 
The dash is held perfectly rigid in clamps, and the sheath, containing 
the moulding and fitting it closely so as to prevent buckling, is drawn, 
by means of a cord or strap, attaohed to a hook or link, pivoted to 
the front end and guttered to avoid contact with the edge of the dash, 
along the upper edge of the dash, which projects above the clamps. 
As the sheath advances, the flaring mouth serves to conduot the 
leather margins of the dash into the longitudinal slot of the mould- 
ing, and, the sheath fitting the moulding closely, preveuts any radial 

iReported by J. C. Harper, Esq., of the Cincinnati bar. 
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distention and causes it to be fitted uniformly and seonrely to the 
dash. After the moulding hàs béen drawn to its place on the dash, 
the sheath may be retracted without withdrawing the moulding. The 
flaring or trumpet end of the moulding is then filed off or disposed 
of in any other suitable manner. While the sheath is being drawn 
along the top of the dash, the moulding is impelled forward by the 
key or stop, and consequently no strain is brought to bear upon the 
flaring end of the moulding. "It is évident," says the patentée in the 
last sentence of the spécifications, "that this form of sheath may be 
advantageouslyemployed for attaching sbeet-metal mouldings or tubes 
to various articles, and I reserve the right to use it for any and every 
purpose that it is capable of. " 

The first claim is "a sheath for applying metallic mouldings, said 
sheath being furnished with a stop for advauoing the moulding, ail 
substantially for the purpose specified." The second claim is for the 
sheath described in the spécification, furnished with recesses and a 
key, or their équivalent stops, as and for the purpose explained. The 
third claim is for a sheath composed of two grooved bars, held to 
their places by bolts or screws and washers or fiUings, whereby it may 
be adjusted to mouldings of différent diameters. The fourth claim is 
for the combination of the grooved bars forming the sheath, and gut- 
tered hook or shackle described in the spécification, for the object 
stated. The third and fourth claims need not be ffonsidered. None 
of the sheaths used by respondents contained washers, or any substi- 
tutes or équivalents taerefor, whereby they were rendeced capable of 
adjustment to mouldings of différent diameters, and it was admitted 
on the hearing that there was no infringement of the fourth claim. 

The respondent's évidence establishes that as early as September, 
-1867, Joseph P. Noyés, a manufacturer of combs at Binghampton, 
New York, used a machine for putting mouldings on combs, in which 
the moulding was heJd in a sheath fitting it closely, and having an ex- 
tension enough smaller to fit the comb. In this extension there was a 
sliding follower fitted to abut against the end of the comb. At the 
extrême opposite end of the larger part of the sheath there was a slot 
aeross the sheath, coataining a key or stop to prevent the sliding of 
the moulding. The follower was attached to a slide and lever, so 
that when a moulding was laid in the larger part of the sheath and the 
comb in the smaller part, the comb, being prevented from bending by 
the walls of the sheath, could be forced into the moulding by the action 
of the slide and lever upon the follower, the moulding being prevented 
from bending by the walls of the part of the sheath within which it 
was placed. This machine was in use more than three years before 
the date of the complainant's invention. That this was a compara- 
tively small machine, and used only for applying mouldings to combs, 
is not material. Planing Mach. Go. v. Keith, 101 U. S. 490, Nor 
is it material that the groove or gutter was so open in cross section 
that the moulding could be dropped into it. Figure 6, of the drawinga 
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aocompanying tlie letters patent issued io complainant, shows a sheath 
of like shape, and is referred to in the spécifications as a modified 
form of the sheath patented, and the claim is so broad as to cover 
any sheath, of any material, shape, or size, for applying mouldings to 
any article. 

There is nothing more in the sheath patented to the complainant 
than an adaptation of the sheath used at Binghamptou to the appli- 
cation of mouldings to carriage dash-boards; an adaptation which 
■would bave occurred to a skilled meohanic without the exercise of 
the inventive faculty. Had the complainant's invention been first in 
time and patented, the Binghamton sheath would hâve been an in- 
fringement; and, convereely, had the Binghamton sheath been pat- 
ented, the complainant's would hâve been an infringement. Tfiat 
which infringes, if later, would anticipate, if earlier. Day v. Bankera' 
é Brokers' Tel. Co. 9 Blatchf. 345; Buzzell v. Fijield, 7 Ped. Ebp. 
465.* 

The bill is dismissed at complainant's costs. 



Butler and others v. Secaw. 
{Oircuit Court, D. Massachusetts. Âugust 20, 1884.) 

1. Patents for Inventioits — Interférence Procebdings — Décision of Coh- 

MISSIONER-OF PATENTS — HOW REVIEWKD — RbV. ST. 4 4915. 

From a décision of the coramissioner of patents upon an inteK-erence no ap- 
peal )ies to the suprême court of the District of Columbia, and the only rem- 
fcdr is by a bill in equity in the United States circuit court, under Rev. St. i 
4915, to review the proceedings in the patent-office. 

2. Samb— Costs. 

The last clause ôf section 4915 of the Bevised Statutes, requiring the appli- 
carit to pay ail the expenses of the proceeding, whether the final décision is in 
his favor or not, is liraited to cases in which there is no opposing party other 
than the commissioner of patents, and whenever there are opposing parties, 
as in a contested case of interférence, the ordlnary rule should be followed, 
and costs be awarded to the party prevailing. . 

3. Same — Butler Improvbd Milk-Can — Anticipation— Shaw Can. 

The first claim of the patent applied for by Francis G. Butler, on November 
20, 1878, for an iraproved milli-can, held not anticipated by the original patent 
granted to Philander Shaw, on Beptember 10, 1878, for an iraprovement in 
milk-cans, and that while Butler was not entitled to a patent on his third 
claim, he was entitled to a patent for the invention specifled in his Srat claim. 
and to the costs of this suit. 

In Equity. 

W. E. Simonds, for complainants. 

J. J. Coombs, for défendant. 

Before Gray and Nelson, JJ. 

Gray, Justice. This is a bill in equity under section 4915 of the 
Eevised Statutes, filed in this court on A-Ugust 16, 1882, by Francis 
G. Butler, a citizen of Connecticut, and the Vermont Farm Machine 
v.2lF,no.5— 21 
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Company, a Vermont corporation, as hîs assignée, agaînst Betsey H. 
Shaw, a citizen of Massachusetts, assignée of Philander Shaw, to 
obtain an adjudication that Butler is entitled to a patent for improve- 
ments in milk-cans, which bas been refused him by the commissioner 
of patents, upon an interférence declared between him and the de- 
fendant. 

The case cannot be well understood without an abstract of the pro- 
ceedings in the patent-office, copies of which hâve been submitted to 
us, and which were in substance as foUows : 

On September 10, 1878, a patent was issued to Philander Shaw, 
on an application filed by him on February 4, 1878. The apparatus 
desçribed in the spécification of that patent was as foUows : 

"A milk can, a, is closed at the top by a lioUow float.and bas at the upper 
erid of the side a transparent pane of glass, through which the formation of 
the cream ànd its depth can readily be ascertained. The milk-can, àfter be- 
-ing fllled with milk, is placed la a water-jàcket, i, surrounded on its aides 
and bottom with a hoUow closed réceptacle, l, into which steam and cold 
water are alternately introdueed; t&e stoapi, at the side of the réceptacle, by 
a pipe leading from an ordinary heater, m, so as to raise the température of 
the milk to about 130 deg. Fahrenheit, at which température cream is most 
rapidly separated; and the cold water at the bottom of the réceptacle, by the 
force of gravity, through a delivery pipe from an ordinary water-cooler, p, so 
as to eool the milk gradually from below, prevent downward currents in the 
milk, and thus form cream more quickly and in greater proportion than in 
ordinary open cans. Within the can is a tube, d, rising to about two-thirda 
of the height of the can, and the lower end of which projects through the 
side of the can near the bottom, and is there provided with a suitable stop- 
eock. Cloaely fltted into the upper end of this tube is another tube, /, open 
at both ends, which can be adjusted up and down, so as to draw off the cream 
at the level of its junction with the milk, and which has attached to its upper 
end a graduated scale, g, and an indicator, h, opposite the glass pane, so as to 
show the depth of the cream, and how much is drawn off. " 

The claims in that spécification were as foUows : 

"(1) The herein desçribed apparatus for obtaining cream from milk, con- 
sisting of the milk-can, a, the water-jacket, i, the closed réceptacle, l, the 
heater, m, and the cooler, p, as set forth. 

" (2) The herein desçribed milk-can, a, for raising cream, in combination 
with the telescopic tubes, d,f, the graduated scale, g, and the indicator, h, as 
and for the purpose set forth. " 

On November 20, 1878, Butler filed an application for a patent, in 
which, as afterwards amended to meet objections of the examinera, he 
desçribed a milk vessel, with a pane of glass near the top of sufficient 
length; vertically, to show the height of thè cream raised upon the 
milk; and with an outlet at the bottom opening into a discharging 
tube or faucet, turning on a center pin or arbor, and adj astable so as 
to bring its discharging mouth at a height above the bottom of the 
can, equal to the depth of the layer of cream, and automatically dis- 
charge ail the milk, leaving the cream in the can; and made two 
claims, the second of which is not now insisted on, and requires no 
further mention, and the first of which was as foUows : 
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"fi) A milk vessel, having an adjustable faucet that can be set to auto- 
matically discharge any predeterniined quantityof milk, to leave in the vessd 
a certain quantity of cream, and prorided with a glass pane to ascertain the 
d^ree or place of adjustment of the faucet." 

On April 12, 1879, the examiner rejected this first claim in Bat- 
ler's application, on the ground that its subject-matter had been an- 
ticipated by the patent already granted to Sbaw. Butler thereupon 
asked that an interférence might be declared between his application 
and that patent. An interférence was declared between Butler's first 
claim and Shaw's patent upon this claim or issue : 

"A can for milk and cream séparation, having an adjustable automatic dis- 
charge faucet, and a transparent pane by which the place or degree of faucet 
adjustment may be determined. " 

In the interférence proceedings, Butler stated that in November, 
1876, ha conceived and praotically tested the invention of such a can 
as described in this issue. Shaw stated that in March, 1876, he em- 
bodied his invention in a model; and on April 5, 1880, (Shaw having 
died in September, 1879,) Mrs. Shaw, at the suggestion of the exam- 
iner, filed an application for a reissue, repeating the description and 
the claims of Shaw's original patent, and inserting a new claim in the 
words of this issue. ' 

The examiner of interférences decided that Shaw was the prior 
inventer. On appeal by Butler from that décision to the board of 
examiners in chief, one of them was in faTor of afSrming it. But 
the majority of the board held that the reissue application had ma- 
terially enlarged the scope of Shaw's claim, and had brought in ob- 
jectionable new matter to make a conflict, when none existed in fact, 
between the two devices; that Shaw's other claims covered his real 
invention and ail that he was entitled to; that Butler's first claim 
was limited to the device which he had invented, and in no way 
trenched upon the invention of Shaw; that Shaw's device was for 
separating cream from milk, by drawing ofif the cream from the top 
of the milk, leaving the milk in the can, and could not be used tq 
draw off the milk and leave the cream; and Butler's device was for 
separating milk from cream, by drawing off the milk at the bottom, 
leaving the cream in the can, and could not be used to draw off the 
cream and leave the milk; that the two devices were mechanically 
différent, having no feature in common, except the glass panes and 
the indicators, which were well known, and not patentable byeither; 
that an interférence had been declared, and the parties had been con- 
tending, on a matter which one had not claimed and which neither 
was entitled to ; and therefore reoommended that the interférence be 
dissolved and the case be remanded to the primary examiner, with 
instructions to reject Shaw's new claim and allow the parties to take 
patents on their other claims, unless some good reason could be shown 
for rejection on further examination. 

From the décision of the board of examiners Mrs. Shaw appealed 
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to the commissioner of patents in person, who, on September 2, 1881, 
made the foUowing décision : 

"The claim at issue between the parties to this controversy reads as foUows: 
'A can for milk and cream séparation, having an adjustable automatic dis- 
charge faucet, and a transparent pane by which the place [or degree] of fau- 
cet adjustment may be determined.' Priority of invention is the only ques- 
tion ta be determined. While it is true that the devices of the respective 
parties are différent, in principle they are Ihe aame, and both are withiu the 
terins of the issue. The évidence shovirs that Shaw completed a model of his 
invention in March, 1876. Whether the date written upon the model is the 
correct one or not, is immaterial in this case, as it clearly appears that some- 
time during that month the model was completed. Butler claims to hâve 
conceived his invention in November, 1876. He reduced it to practice in 
January or February following. I find nothing in the testimony showing 
an abandonment of invention on the part of Sliaw; and as the dates above 
mentioned show that he was the prior inventer, I afflrm the décision of the 
board of examiners in chief, awarding him priority of invention." 

From the terms of that décision, it would appear that the learned 
commissioner wholly overlooked the décision of the majority of the 
board of examiners in chief, and the fact that Mrs. Shaw alone bad 
appealed from that décision, and treated the éase as if the décision 
of tha dissenting examiner had been the décision of the board, and as 
if Butler had been the appellant. 

Pursuant to that décision of the commissioner of patents, a reis- 
sue was granted on October 18, 1881, to Mrs. Shaw, containing the 
new claim. 

On September 27, 1881, the primary examiner took up Butler's 
original application, and decided that, in view of the adverse décision 
în the interférence, his first claim should be erased. On October 3d, 
Butler requested a reconsideration of that claim, and also amended 
his application by adding a third claim in the words of the déclara- 
tion of interférence. On October 14th, the examiner decided that 
Butler could not be allowed this claim, because it was the subjeot- 
matter of the interférence finally decided against him. On October 
28th, Butler requested a reconsideration of the rejection of his first 
and third claims, and on November 2d the examiner again rejected 
both of them. On December 2d, Butler appealed from this décision 
to the board of examiners in chief, who, after pointing out that their 
former décision on the interférence dîd not award priority to Shaw, 
as the commissioner of patents had assumed, and expressing an opin- 
ion that the reissue of Shaw's patent, when construed in the light of 
his spécification, drawing, and model, would not preclude Butler fïom 
being allowed his first claim, concluded thus : 

"Yet the former examiner having held that the old patent of Shaw author- 
ized the making of the above third claim, and that said third claim covered 
the matter of the first claim, and the commissioner having virtually decided 
priority in favor of Shaw, we will pro forma afRrm the action of the exam- 
iner now in charge, and let the matter go before the commissioner for disen- 
tanglement and adjudication." 
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From this décision of the board of examinera Butler appealed to 
the commissioner of patents in person; and on December 28, 1881, 
the acting commissioner afïirmed the décision, for thèse reasons: 

"In their décision in the interférence proeeeding, the board of examinera 
in chief made substantiaîly the same suggestion with référence to certain dif- 
férences existing between Butler and Shaw, whieh tliey now make in the ex 
parte proeeeding. ïhese différences were recogiilzed by the commissioner, 
but it was flnally held, after cateful considération, tliat, notwithstanding 
thèse différences, the ciaims of the parties, as therein presented, were sub- 
stantiaîly identical. ^he first claim now appealed is the claim that was in- 
volved in the interférence reterred to, and tlie third claim is drawn up in the 
very language of the issue in that case. The questions presented by thèse 
elaims are thereforeres adJudicaiM, and ckarly cannot be leopened in an «» 
parte proeeeding upon the suggestion of the defeated pai-ty. The applicant 
must therefore be flna!!y rejected, upcn référence to the adjudication in the 
interférence case of Butler v. Shaw. " 

The défendant has introdueed in évidence a patent issued to Butler 
on January 31, 1882, on another application filed by him on Novem- 
ber 8, 1881, the spécification of which described the apparatus as in 
his first application, and the claim in which was as follows : 

"The within described method of separating cream from tlie milk from or 
upon which it shall hâve been raised, which consista in first ascertaining, as 
set forth, the quantity or depth of cream raised in the vessel, and then ad- 
justing a dist haige faucet to the desired point and witlidrawing the milk 
f . om beneath the cream, leaving such predetermined quantity of cream within 
the vessel." 

No copies of the proceedings in the patent-office upon that appli- 
cation having been submitted to us, we are not informed of the 
grounds upon which Butler was granted a patent for the method, 
while he was refusâd a patent for the machine in which the method 
was embodied. 

At the argument before this court, the défendant contended that 
Shaw was rightly awarded priority of invention upon the claim stated 
in the déclaration of interférence; that if Shaw was not entitled to 
that claim, Butler was not; that if Butler was entitled to his first 
claim, he had mistaken his remedy, by filing a bill in equity in this 
court to review the décision of the commissioner of patents upon the 
interférence, instead of appealing to the suprême court of the District 
of Columbia from the final rejection of this claim by the acting com- 
missioner; and that he was precluded from now asserting this claim 
by having taken out the patent of January 31, 1882. 

The proofs before us clearly show that Butler was the first inventor 
of the device described in his first claim for drawing off the milk, 
leaving the cream in the can; that Shaw's invention was limited to 
the device which he described for drawing off the cream, leaving the 
milk; that the two inventions differed in mechanical construction and 
in practical opération; and that neither was broadenough to include 
both. 
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It foUows that the proceedings in the patent-office were erroneous 
in the foUowing particulars : (1) The décision of the examiner, on 
April 12, 1879, rejecting the first claim in Butler's application, on 
the ground that its subject-matter had been anticipated by Shaw's 
original patent. (2) The déclaration of interférence between Butler 
and Shaw on an issue broader than either had theretofore pretendei 
to claim, or was entitled to. (3) The ûnal decree of the commissioner 
of patents, on September 2, 1881, in the interférence, awarding pri- 
ority of invention to Shaw upon that issue. (4) The reissue of Shaw's 
patent with a corresponding claim. 

But after the décision of the commissioner of patents in favor of 
Shaw upon the broad claim stated in the déclaration of interférence, 
and the reissue of Shaw's patent with that claim inserted accordingly, 
the commissioner of patents had no authority to revise that décision, 
or to revoke the reissue. Butler's remedy was by resort to the courts. 

That décision of the commissioner of patents, so long as it stood, 
if it did not (as the acting commissioner afterwards held that it did) 
operate as an adjudication precluding Butler from being allowed his 
first claim, yet would, so far as the action of the patent-office had any 
effect, make a patent, if afterwards granted to him for that claim, 
subordinate to the broader claim so allowed to Shaw. 

An appeal by Butler to the suprême court of the District of Colum- 
bia from the later décision of the acting commissioner, on December 
28, 1881, rejecting his application, would not, therefore, afford him an 
adéquate remedy. In order to obtain complète relief, he must hâve 
the décision of the commissioner of patents upon the interférence re- 
viewed ; and that can only be done by bill in equity in a circuit court 
of the United States. From the décision of the comissioner of pat- 
ents upon an interférence, no appeal lies to the suprême court of the 
District of Cohimbia, and the only remedy is by bill in equity. It ia 
only in other cases of rejection by the commissioner of an application 
for a patent, that an appeal may, perhaps must, be taken to the su- 
prême court of the District of Columbia, and be decided by that court 
against the applicant, before he may file a bill in equity. Eev. St. 
§§ 629, 711, 4911, 4915. 

When an applicant for a patent appeals from the rejection of his 
application by the commissioner of patents to the suprême court of 
the District of Columbia, that court acts strictly as a court of appeal 
in the matter of granting patents; the commissioner of patents is 
the appellee, and notice to parties interested is given through him; 
the hearing is summary, and is contined to the spécifie reasons of 
appeal, and to the évidence produced before the commissioner; and 
it is expressly provided that "no opinion or décision of the court in 
any such case shall prevent any person interested from the right to 
contest the validity of such patent in any court wherein the same 
may be called in question." Id. §§ 4913, 4914. But a bill in 
equity in a circuit court of the United States, under section 4915, 
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by a party against whom an iaterference has been decided by the 
commissioner of patents, is a suit within the ordinary jurisdiction in 
equity of the courts of the United States; the court itself gives no- 
tice to adverse parties; the statute eontaina no provision requiring 
the case to be heard upon the évidence produced before the commis- 
sioner, or restricting the effect of the decree; and, as has been held 
in this and other circuits, the court may receive new évidence, and 
has the same powers as in other cases in equity. Whipple v. Miner, 
15 Fed. Eep. 117, before Lowell, J.; Ex parte Squire, 3 Ban. & A. 
133, before Tbeat, J., and Atkinson v. Boardman, before Mr. Justice 
Nelson, there cited. Doubtless, upon gênerai principles, and in ac- 
cordance with the rule expressly declared in section 4918 in the case 
of a similar bill between parties interested in interfering patents, the 
judgment cannot affect the right of any person except the parties to 
the suit, and those subsequently deriving title under them. 

The question now before us, hovrever, is not, what effect an adjudi- 
cation in this case in favor of the complainants may hâve in future 
suits, but whether the commissioner erred to their préjudice in his 
décision upon the interférence ; and, for the reasons already stated, 
that décision was erroneous in awarding priority of invention to 
Shaw upon the broad claim stated in the déclaration of interférence, 
to the détriment of Butler's first claim, on which he was elearly en- 
titled to a patent. 

The position of the défendant, that Butler is precluded, by having 
taken out the patent of January 31, 1882, from novr asserting his 
first claim, cannot be sustaîned. The application for that patent 
was filed by Butler after the décision against him upon the interfér- 
ence, and after repeated rejection by the primary examiner of his first 
and third claims. His object in filing it evidently was to secure so 
much of his invention as the patent-office was willing to allow to 
him, without intending to abandon his effort to procure a reversai of 
its action in other respects. After the filing of his last application, 
he continued diligently to prosecute his appeal to the board of exam- 
iners and to the commissioner of patents from the rejection of his 
former application; and the présent bill to review the adverse dé- 
cision of the commissioner upon the interférence was filed within a 
year after that décision was made. Under thèse circumstancés, no 
intention to abandon the claims asserted in the bill can be inferred 
from his having meanwhile applied for and taken out the patent of 
January 31, 1882, Sufolk Co^ v. Hayden, 3 Wall. 315; Adams v. 
Jones, 1 Fisher, Pat. Cas. 527; Oraham v. McCormick, 10 Biss. 39; 
McMillin v. Rees, 5 Ban. & A. 269. 

The question of the validity of that patent is not presented by this 
bill. Nor is it necessary, for the décision of this case, to consider 
the question, strongly contested at the bar, whether Shaw's inven- 
tion was prior in time to Butler's. Neither of those questions, there- 
fore, is passed upon or concluded by this opinion. 
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The last clause of section 4915 of tlie Eevised Statutes, requiring 
the applicant to pay ail the expenses of the proceeding whether the 
final décision is in his favor or not, is, in manifeat intention, if not by 
unavoidable construction, limited to cases in which tiiere is no op- 
posing party other than the commissioner of patents, and in which, 
therefore, the costs, if not paid by the applicant, would fall upou the 
commissioner, and upon the government whose officer he is. When- 
ever there are opposing parties, as in a contested case of interférence, 
the ordinary rule ^hould be followed, and costs be awarded to the 
party prevailing. 

The resuit is that while Butler is not entitled to a patent on his 
third claim, there must be a decree that he is entitled, according to 
law, to receive a patent for the invetition specified in his first claim, 
and for costs. Decree for the complainants accordingly. 



FoKîîCROOK V. EOOT.* 
, . {Circuit Court, N. D. Ohio. 1884.) 

1. Patents — Sbctionai, Honet-Prames. 

Patent No. 243,674, grauted to James Forncrook for an improvement in seo- 
tional honey-frames, Md void for want of novelty. 

2. Same— Bpbcifio Mkchanism. 

Whether such patent is for a honey section containing a comliînation oE ail 
tlie éléments specified, so that eaoh élément bas been made material, quxre; 
but held, that the patent is not merely for the Mank adapted for the construc- 
tion ot the honey section ijy siraply bending and uniting the ends, hut also em- 
Ijraces the Iwney-frarne, as thus formed and made ont of such blank. 

In Equity. 

Wm. P. Wells, for complainant, 

J. A. Oshorne, for défendant. 

Matthews, Justice. This is a Mil in equity to restrain the alleged 
infringement of letters patent No. 243,674, granted June 28, 1881, 
to the complainant, James Forncrook, of Watertown, Wisconsin, for 
a new and useful improvement in sectional honey-frames, and for an 
account, etc. 

The claim of the patent is as follows : 

"As a new article of manufacture, a blank for honey-frames formed of a 
single pièce of wood having transverse angular grooves, c, longitudinal 
groove, d, and recesses, 6, ail arranged in the manner shown and described." 

As set out in the spécifications, — 

"This invention relates to an improvement in sectional honey-frames, the 
object beiiig to so construct them that they shall be stionger and in a more 
portable form than the f rames now used for such purposes; and the Inven- 

iReported by J. 0. Harper, Esq., of the Ciucintiati bar. 
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tlon consists, essentially, in forming the frame from a single blanlc or pièce 
of material having ail ttie necessary grooves and recesses required to form a 
complète frame eut in it, the ends ot the blank being uotched or dentated, 
and angular grooves eut across it at those points which are to form the cor- 
ners, ïhese blanks, after being thus prepared, may be packèd solidly in 
boxes or otherwise for transportation, and when required for use are bent 
into the square forra, and their ends united at one of the corners by means of 
the interlocking notches or teeth, thus forming a complète frame, ready for 
use." 

It is further stated that — 

"The blanks for thèse f rames are preferably formed from some light, taste- 
less, and comparatively tough wood, whicli will bend at the corners without 
steaining or boiling, such as basswood or whitewood ; the material being pro- 
duced by cutting it from the log in the form oE a thick veneer, or by sawing 
into thin stufC and then planing both surfaces. The blanks are ïhen eut from 
this material, of the proper width and length, and the ends dentated, as showu 
at a, a, by means of a séries of circular saws placed close together upon an ar- 
bor or other suitable tool, so that they will interlock when brought together. 
The recesses, b, b, are then formed in its edges at such points in its length as 
will bring them at the top and bottom of the frames when set up in the hiye. 
Thèse recesses form openings, which allow space for the passage of the bées 
between the frames, and for the ventilation of this part of the hive. Three 
triangulâr grooves, c, o, g, are then eut across the blank at such points in its 
length as will divide it into four nearly equal parts, each of which forms one 
side of the frame after the blank is bent into a quadrangular shape. Tliese 
triangulâr grooves are eut nearly through the blank, sufflcient wood only be- 
ing left to hold the parts firnily together. As the sides of the grooves, c, are 
inclined towards each other at a right angle, it foUows that, when the blank 
is bent into the form of a frame, thèse grooves make perfectly fitting miter- 
joints at three of its corners, the f ourth corner being that at which the ends 
of the blank are united to each other by means of the interlocking teeth 
formed thereon. In one of the spaces between two of the grooves, o, and 
preferably that which will form the top of the frame when placed in the hive, 
is formed a longitudinal groove, d, for the guide-sti ip, which makes a secure 
point of attachment for the comb when the bées begin to build in the frames 
set side by side in the hive with the parts of the frame containing the re- 
cesses, 6, 6, at top. " 

"Thèse frames," it is added, "meet a want long felt by bee-keepers, 
as those in common use are either dovetailed or nailed together at 
the corners ; and if set up at the nianufactory, form a large bulk for 
transportation, and are very liable to breakage in handling; but if 
sold to the user in pièces to be put together by him, the numerous 
joints to be made cause loss of time, and produce a very fragile arti- 
cle when finished, which loses its rectangular shape with the slight- 
est rough usage, as the joints at the corners lack the necessary 
strength and rigidity to hold them in shape." 

"My frame," the spécification continues, "will be found to possess 
none of the above-named defects, as it is intended for transportation 
in solid packages before being set up, and when set up possesses 
great strength and rigidity, preserving its form without difficulty dur- 
ing ail the rough handling to which such frames are frequently sub- 
jeeted." 
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The défendant dénies infringement, and allèges want of patentable 
novelty in the alleged invention. 

It is admitted that the défendant manufactures and sells blanks 
for honey-frames like those of the complainant, in ail respects but 
one. They omit the longitudinal groove for the gaide-strip, for at- 
taohing a pièce of oomb as a beginning point for the work of the bées. 
It is claimed by the défendant that this omission is sufficient to dis- 
tinguish his manufacttj'e from that described in the patent, as it is 
contended that the patent is for a honey section containing a com- 
bination of ail the éléments specified in the patent, so that each élé- 
ment, by force of the patent, bas beon made material to the alleged 
invention described and secured thereby. It is insisted, however, on 
the other hand, that this is a misconeeption of the invention pateuted, 
and that "the patent," to use the language of counsel, is for "the con- 
struction of a blank completely adapted to form a honey section ready 
for immédiate use by simply bending it into shape and joining its 
ends;" that is, the patent is not for a honey section with ail the feat- 
ures enumerated, considered as a combination, but for the blank 
adapted for its construction by simply bending and uniting the ends. 
Conceding this to be the true meaning of the claim, it is necessary, 
to support the patent, to consider it as embracing the honey-frame 
as thus formed and made out of suoh a blank ; for supposing the 
frame or section not to be covered by the patent, would leave, as in- 
cluded in and covered by it, merely the idea of leaving the blank in 
its condition as such, for the purpose of more convenient packing and 
transportatioîi, to be formed by bending together and uniting its ends, 
by the purchaser for use, into a honey-frame. The embodiment of 
that single idea can hardly be supposed to be the proper subject of 
appâtent. It is merely the adoption of a form for handling and pack- 
ing, which is not regarded by the statute as an improvement in an 
art or manufacture. If the patentée is entitled to claim the blank as 
a new and useful device, it is because it is a constituent of the frame 
or section into which it is formed by bending, no matter who bends 
it, whether the maker or the purchaser for use. And if the state of 
the art, at the date of the alleged invention, was such that the pat- 
entée oannot daim as his invention the honey frame or section -when 
formed by bending and uniting the ends of such a frame, then he can- 
not, for the same reason, claim as his invention such a blank for the 
purpose of forming it into a frame or a section. 

The question, therefore, is whether, upon the évidence at the date 
of the alleged invention, the manufacturer of honey frames or sec- 
tions, by bending and uniting the ends of a blank consisting of a sin- 
gle pièce, substantially as described in this patent, was a patentable 
novelty. Upon a çareful comparison, and considération of ail the 
évidence, this question must be answered in the négative. Alexander 
Fiddes testifies to making and using honey sections formed from a 
single pièce, grooved, bent, and united at the ends, as early as 1872 
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and 1873, some of which he sold to others for use ; and îf those now 
made by the complainant, under his patent, are superior in any re- 
spect to those first spécimens of the manufacture, it is merely in point 
of finish and workmanship. Ibere is no différence whatever in prin- 
ciple, and the early examples were complète and practical frames, 
actuallj used, and peïfectly serving the purpose, so that they cannot 
be considered as rude and imperfect experiments, subsequently de- 
veloped into a suecessfui manufacture. 

This conclusion, indeed, is required by the production in évidence 
of the patent granted to Hutchins, of December 8, 1874, No. 157,473, 
which is for a machine for the manufacture of just sueh blanks from 
the original log of wood, to be bent into form, and the ends united, so 
as to make the sides of a box for any pbrpose. The invention of such a 
machine, of course, supposes knowledge of the blanks it was designed 
to manufacture ; and the transfer of the use of a box made from such 
a blank, from the ordinary purposes to the simple and spécial pur- 
pose of a box or frame for a honey section, is merely a new use of an 
old and well-known article, which involves no invention. 

It résulta from thèse views that the equity of the case is with the 
défendant, and that the oomplainant's bill mi^st be dismissed, with 
oosts; and it is so ordered. 



United Btatbs v. Uublington & Henderson Countt Febbt Co. 
{District Court, S. D. lowa. June Term, 1884.) 

1. CoNSTiTUTioNAii Law— Natigablb Waterb of United States. 

Rivera are navigable watere of Ibe United States, within the meaning of the 
acts of congress, in contradistinction from the navigable rivera of the States, 
■when they form in their ordinary condition by themselves, or by uniting with 
otJier rivers, a continued liighway over which commerce is or mav be carried on 
with other states or foreign countries in the customary modes In which com- 
merce is conducted by water. 

2. Bame— Navioablb Waterb of a State. 

A lake or river which is cômpletely within the limits of a state, without any 
navigable outlet to any other state or country, is a navigable water of the state 
not within the jurisdiction of the fédéral government. 

3. Bamb — Jurisdiction of Fédéral Courts— How Conferebd. 

In order to give jurisdiction to a fédéral court in any case whatever, the con- 
stitution and the statute law must concur. It is^not sufflcient that the jurisdic- 
tion may be found in the constitution or the law \ the two must co-operate : the 
constitution as the fountain, and the laws of congress as the streams from which 
and through which the waters of jurisdiction liow to the court. 

4. Samb— Admirai/tt Jurisdiotion Exclusive — State Law Chbating or En- 

forcing Maritime Liens. 

The adtniralty jurisdiction of the fédéral courts is exclusive, and ail state 
laws creating maritime liens, or jurisdiction in rem to enforce such liens, are un- 
constitutional and void. 
6. Bame — Régulation op Coumbrcb. 

The admiralty jurisdiction of the courts of the Unfted Btates cannot be made 
to dépend on régulations of commerce. They are entirely distinct things, hav- 
In^ no necessary connection with one another, and are conferred in the con- 
stitution by separate and distinct grants. 



832 , FEDEBA.L BEPOBTEB. 

6. SAME — NAVISABIIilTY AS TeST OF JuRISDICTION — VksSELS EnGAGED ITT Do- 

ME8TIC COMMBKCE. 

Navigability being the test of admiralty jurisdiction, the true doctrine now 
is that the admiralty jurisdiction of the United States courts extends to ail 
vessels navigating the waters of the United States, whatever may be the char- 
acter of the commerce in which they are engaged, whether foreign, Interstate, 
or completely internai to the states. 

7. SaME— PoWEli OF CONGKESS TO HeGDLATE NAVIGATION, 

Congress has power to regulate by law the navigation of boats and vpsaels 
floating in the navigable waters of thé United States when engaged exclusively 
in the domestic commerce of the states. 

8. Sam t— Violation of JJev. St. § 4466 — Fekky-Boat — Exoubsion between 

Ports in Same Statb— Makitime Tort — Libel in Personam. 

A boat or vessel plying between two ports in the same state, upon any navi- 
gable waler of the United States, but engaged exclusiyely in the domestic com- 
merce of the State, is within the admiralty jurisdiction of the United States, and 
when a steam ferry-boat, contrary to the provision of Rev. St. i 4466, carries 
passengers on an excursion, largely in excess of the number allowed by her per- 
mit, and fails to carry the required number of life-preservers, she is guilty of a 
marine tort, and a United States district court has jurisdiction of a lil^el m 
pernonam against her owners and master to recover the penalty prescriljed by 
section 4500. 

This is a proceeding in admiralty, by information filed by the dis- 
trict attorney against the défendants in personam, charging them, as 
owners and master of the steamer John Taylor, witb the violation of 
the laws of the United States regulating steam-vessels. That law 
provides in substance, among other thiugs, that ail passenger steam- 
vessels navigating any waters of the United States, etc., engaging in 
excursions, shall obtain from the inspecter a spécial permit in writ- 
ing for the occasion, in which the number of passengers that may be 
carried, and the number and kind of life-preservers, shall be stated, 
etc. The statute further preseribes a penalty of $500 for the viola- 
tion of said provision. Rev. St. §§ 4400, 4466, 4500. 

It is alleged in the libel that the said John Taylor was a boat pro- 
pelled by steam, and that said steamer violated said provision, in the 
fact that she carried passengers largely in excess of the number al- 
lowed by her permit, and that she failed to carry the required num- 
ber of boats and life-preservers. The défense set up is — First, that 
the boat, upon the excursion in question, carried citizens of the city 
of Burlington, lowa, only, upon the Mississippi river from that city 
to another place in the state of lowa, within the same eounty in 
which ssi.id city is situated, and that the transaction in question in 
nowise appertained to commerce witb any other state than the state 
of lowa, but that it was a transaction connected solely and exclusively 
witb the domestic intercourse of said state; second, that the boat was 
not a passenger steamer, but a steam ferry-boat, plying between Said 
city of Burlington and the Illinois shore, and that as such she is ex- 
cepted from the penalty preseribed by the statute. 

John S. Runnells, Dist. Atty., and William T. Rankin, ioi Uhélant. 

New man é Blake, îor TceBipondenta. 

Love, J. It thus appears that the boat in question was propelled 
by Steam, and that she was engaged in navigating the Missisèippi 
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nver, carrymg passengers from one place in the state of lowa to an- 
other place in the same state. It does not appear that she was en- 
gagea in any inter state commerce whate ver. "Commerce," says the 
suprême court of the United States in Gibbons v. Ogden, 9 Wheat. 1, 
"is more than traffic: it is intercourse;" and the carrying of passen- 
gers is commercial intercourse. The navigation in question was 
within a "water of the United States," as contradistinguished from 
"a water of the states ;" but the commerce in which the boat was en- 
gaged was "completely internai" to the state of lowa. Such being 
the facts, the counsel for the respondents contend that the case is not 
within the jurisdiction of the district court of the United States. It 
is necessary, in the décision of this case, to keep clearly in view the 
définition of the terms "waters of the United States," as given by the 
suprême court of the United States. In The Daniel Bail, 10 Wall. 
563, the suprême court say that our rivers are "navigable waters of 
the United States, within the meaning of the acts of congress, in con- 
tradistinction from the navigable rivers of the states, when they form 
in their ordinary condition by themselves, or by uniting with other. 
rivers, a continued highway over which commerce is or may be car- 
ried on with other states or foreign countries, in the customary modes 
in which commerce is conducted by water." Within this définition 
the court has held the Fox river, and also the Grand river, a small 
navigable stream whoUy within the state of Michigan, flowing into 
Lake Michigan, to be a "navigable water" of the United States. See, ■ 
also, The Montello, H Wall. 411, and particularly the same case, 20 
Wall. 430. In Ex parte Boyer, 109 U. S. 629, S. C. 3 Sup. Ct. Eep. 
434, the suprême court approved the dicta of thèse cases, and held 
that the Illinois and Michigan canal, though a water- way wholly arti- 
ficial, is public water of the United States, and within the legitimate 
scope of the admiralty jurisdiction. It follows that a lake or river 
which is completely within the limits of a state, without any nav-: 
igable outlet to any other state or country, is a navigable water of the 
state not within the jurisdiction of the fédéral government. It thua 
appears that the so-called waters of the United States includ© navit 
gable streams without number; indeed, the whole river System of ôur 
country, where navigation exists with a flowage to the sea, or eitber 
directly or indirectly from one state to another. , Now, suppose a boat 
or vessel to be plying between two ports in the same state upon any 
navigable water of the United States as thus deflned, but engaged 
exclusively in the domestie commerce of the state, is she within the 
admiralty jurisdiction of the United States ? Counsel insist that she 
is not. Is it, then, the character of the river, as a navigable water of 
the United States, or the partieular kind of commerce in which the 
boat is engaged, that détermines the jurisdiction? That the boat; in 
the case now before the court,.was loeally within the admiralty jurisr 
diction of this Court, there is, of course, no doubt whatever, for shê 
was afloat upon the Mississippi river. But iCQunselcOntend that th« 
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"subject-matter" as well as the looality must be taken into aoconnt in 
determining the jurisdiction; that the boat in question was employed 
exclusively in the domestic commerce of the state of lowa ; that she 
was not, therefore, within the grant of power to congress to régula te 
commerce among the states, whioh is the only source of power in the 
constitution applicable to the case. 

It will be seen, as we proceed, that the argument of counsel would 
hâve had great, perhaps eonolusive, force, if it had been made prier 
to the décision of the suprême court in the case of The Genesee Chief, 
12 How. 443, in the year 1851. That décision, it is well known, 
worked a great change in the jurisdiction of the fédéral courts with 
respect to cases growing eut of the navigation of the rivers of the 
United States above tide-water. The effect of that décision will be 
presently considered. 

In order to give jurisdiction to a fédéral court in any case what- 
ever, the constitution and the statute law must concur. It is not 
sufficient that the jurisdiction may be found in the constitution or 
• the law. The two must co-operate; the constitution as the foun- 
tain, and the laws of congress as the streams from which and 
through which the waters of jurisdiction flow to the court. This re- 
sults necessarily from the structure of the fédéral government. It 
is a government of granted and limited powers. Ail powers not 
granted by the constitution to the fédéral government nor prohibited 
to the states are reserved to the states or the people. The great re- 
siduum of législative, executive, and judicial power remains in the 
states. With respect to the fédéral government, the question always 
is, what powers are granted? with regard to the states, what powers 
are prohibited? There are in the fédéral constitution two distinct 
and independent provisions touching the subject of navigation and 
commerce. Article 1, § 8, as follows: "Congress shall hâve power 
to regulate commerce with foreign nations, and among the several 
states and among the Indian tribes," etc. Article 3, § 2: "The ju- 
dicial power shall extend to ail cases of admiralty and maritime ju- 
risdiction," etc. 

For more than 50 years after the organization of the American 
courts it was the received doctrine that admiralty jurisdiction was 
limited to tide-water. This doctrine was inherited with tiie law of 
admiralty from the mother country. It received the sanction of the 
suprême court of the United States in the year 1825, in the case of 
The Thomas Jefferson, 10 Wheat. 428. The flow of the tides is well 
adapted to meaaure the neoessity of admiralty jurisdiction in Eng- 
land, where navigation and tide-water are practically co-extensive. 
But with the vast expansion of commerce by steam navigation upon 
our great tideless lakes and far-flowing rivers, it became in time ap- 
parent tbat the flux and reflux of the tides as a test of admiralty ju- 
risdiction was wholly unsuited to the necessities of commerce and 
navigation in this country. It was like an attempt to clothe a giant 
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with garments adapted to the form of a dwarf. Hence the décision 
of the suprême court of the United States in The Genesee Chief, 12 
How. 452. This décision was rendered in 1851. It whoUy over- 
ruled The Thomas Jefferson, and established the doctrine that hence- 
forth navigability, not tide-water, was to be the true test of admiralty 
jurisdiction in this country. The resuit of this décision was to ex- 
tend the admiralty jurisdiction of our courts over ail the navigable 
waters of the United States. The court, in this case, also distinctly 
repudiated the doctrine that admiralty jurisdiction dépends upon the 
commercial power of the constitution. The court sar : 

"Nor can the jurisdiction of the courts of the United States be made to dé- 
pend on régulations of commerce. They are entirely distinct things, having 
no necessary connection with one another, and are conferred in the constitu- 
tion byseparate and distinct graiits." See 12 How. 452. 

It is manifest that prior to the décision in The Genesee Chief there 
was apparently but one source of fédéral jurisdiction over commerce 
and navigation above tide-water, namely, the power of congress to 
regulate commerce among the states. The suprême court, in Gib. 
bons V. Ogden, 9 Wheat. 217, held that navigation is necessarily in- 
volved in maritime commerce, and therefore that congress was fuUy 
compétent to pass laws regulating the navigation of vessels engagea 
in Interstate commerce; but the court traeed the power to regulate 
navigation to the power to regulate commerce. The court at the 
same time held that the power to regulate interstate commerce does 
not comprehend that commerce which is completely internai to the 
states. It is a necessary inference that congress had no power, as 
the law was understood prior to the décision in question, to regulate 
navigation above tide-water when it was concerned exclusively with 
the domestic commerce of the states, even when the vessel carrying 
it on was afloat in the navigable waters of the United States. But 
whoever will take the pains to examine the décisions of the suprême 
court subséquent to The Genesee Chief will find a marked change in 
the course of judicial thought in that tribunal with respect to nav- 
igation above tide-water. It is apparent that a new source of juris- 
diction above tide-water was discovered. It became necessary to 
take into view the clause of the constitution extending the judicial 
power of the United States to ail questions of admiralty and mari- 
time jurisdiction. The resuit, in my opinion, is that, navigability 
being the test of admiralty jurisdiction, the true doctrine nqw is that 
the admiralty jurisdiction extends to ail vessels navigating the waters 
of the United States, as contradistinguished from the waters of the 
states, whatever may be the character of the commerce in which they 
are engaged, whether foreign, interstate, or completely internai to the 
states. AU admiralty jurisdiction refers directly or indirectly to nav- 
igation. It is the vessel and its navigation, and the crimes, torts, and 
contracts growing out of it, that form the objects of admiralty, juris- 
diction. Commerce is only so far an object of admiralty jurisidiction 



336 - FEDERjfîi REPORTEE. . 

as it Î8 eonnected ineidentally with navigation. The admiralty haa 
nothing whatever to do with commerce upon land; but it deals ex- 
tensively with navigation for purposes entirely disconnected from 
commerce. Hence the law of admiralty was anciently calied the law 
of the sea. That, with its présent extension, would be a misnomer. 
It ought to receive a new baptism as the law of navigation and mar- 
itime commerce ; navigability, not sait water, being now locally the 
test of its existence. 

The law of coûgress having, in concurrence with the constitution, 
conferred upon the district courts original cognizance of "ail cases of 
admiralty and maritime jurisdiction," it is material to inquire what 
are in gênerai cases of admiralty and maritime jurisdietion. The gên- 
erai jurisdiction of the admiralty embraces maritime contracts, torts, 
and criines. Crimes committed within the jurisdietion of the states 
being expressly exeepted from the jurisdietion of the fédéral courts by 
the crimes act, we hâve no présent concern with that class of cases. 
Eev. St. § 5339. The civil jurisdietion of the admiralty includes ail 
marine contracts and torts. The subject-matter is the test of a ma- 
rine contract. A contract appertaining to commerce and navigation, 
wherever made, to be performed on the navigable waters of the United 
States, is in gênerai a marine contract. But with respect to marine 
torts the test is locality. This doctrine is settled by authorities too 
numerous for citation. The Belfast, 7 Wall. 637; The Commerce, 1 
Black, 574; 2 Pars. Shipp. & Adm. 347. A marine tort certainly 
cannot be made to dépend upon the kind of commerce in which the 
ship is employed. If a marine tort be committed anywhere upon a 
navigable water of the United States, wbether the ship or vesssl be 
engaged in commerce whoUy domestic to a state or Interstate, the 
case is one of admiralty and maritime jurisdietion. The Commerce, 
1 Black, 570. See what is said by Clifford, J., in delivering the 
opinion in The Belfast, supra, 670; and by Chiet Justice Chase in 
The Mary Washington, 5 Amer. Law Eeg. 647, at bottom of page. 
See, also, The Magnolia, 20 How. 296. Suppose a collision of two 
vessels on the Missouri river, within the limits of that state, both em- 
ployed in the strictly domestic commerce of the state, or one in such 
domestic commerce and the other in commerce with other states; 
would not the tort in either case be within the admiralty ? Certainly; 
because the tort is marine, and the locality — the Missouri river — 
is within the admiralty jurisdietion of the United States. 

Neither is the kind of commerce carried on by the vessel, whether 
interstate or intro-state, any test of a maritime contract. The Bel- 
fast, supra. In this case it was decided that a conti-act of affreight- 
ment for the transportatiôn of cotton from a port in one state to a 
port in the same state is a maritime contract within the admiralty. 
The same was held in The Mary Washington, supra. 

The gênerai question is whether or not the vessels navigating the 
waters' of the United States, but carrying on domestic trade of a state 
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exclasively, are within the scope of the admiralty jurisdiction ? If, 
under such circumstances, the fédéral admiralty jurisdiction does noi 
extend over the navigable waters of the United States to ail cases of 
contract and tort growing out of the kind of commerce and naviga- 
tion indicated, the suitor must be remitted for redress to the oommon- 
law jurisdiction of the local courts; for there is and can be no ad- 
miralty jurisdiction whatever, other than that of the United States, 
applicable to such cases. It is settled by many cases that the admi- 
ralty jurisdiction of the fédéral courts is exclusive, and that ail stato 
laws creating maritime liens, or jurisdiction in rem to enforce such 
liens, are unconstitutional and void. The Moscs Taylor, 4 Wall. 411 ; 
The Hine y. Trevor, Id. 555 ; The Belfast, 7 Wall. 624; The Lottawama, 
21 Wall. 558. So strong is this principle of exclusive jurisdiction 
that it is now settled by The Loitawanna and other cases that wbere 
state laws create liens upon the boat not strictly maritime and within 
the admiralty, — such, for example, as a lien upon the boat for supplies 
in her home port, — the fédéral admiralty will recognize and enforce 
them, and that no state court can be clothed with power to enforce 
such liens by proceedings in rem. Thus the state courts are not only 
impotent to enforce gênerai maritime liens, but they are equally inad- 
équate to the duty of enforcing, by proceedings in rem, liens created 
upon the vessel by the législative power tnder which they sit to ad- 
minister justice. 

Again, the admiralty jurisdiction above tide-water now stands upon 
exactly the same footing as the admiralty jurisdiction below tide- 
water and upon the sea-coast. The décision in The Genesee Chief 
has worked this resuit. If, therefore, the admiralty jurisdiction upon 
our rivers above the flux of the tides be excluded where the vessel, 
though floating in the waters of the United States, is engaged in 
strictly domestic commerce, I can see no good reason why it may not 
on the same ground be excluded upon the sea-board within the bor- 
ders of the states, in cases where the vessel is employed in a commerce 
completely internai to the states. But no one, I think, would con- 
tend that a doctrine leading to such a resuit could be maintained. 
It is startling to think of the mischievous conséquences of excluding 
ail admiralty jurisdiction from so large a class of cases as must i.n- 
evitably grow out of stricMy domestic state commerce, upon the vast 
stretches of navigable water, both of the sea-coasts and lake and 
river shores, and remitting the parties for redress to the wholly in- 
adéquate remédies of the common law touching maritime injuries. 
For if, in such cases, the admiralty jurisdiction be excluded, the only 
remédies upon marine torts and contracts would beby actions in per- 
sonain at common law, and by proceedings in attachment under the 
state statutes. 

But, assuming that the class of cases just referred lo is within the 
cognizance pf the admiralty, it may be questioned whether or not 
the very case now before the court is one of admiralty and maritime 
v.21p,no.5— 22 
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jarisdiction. The présent case is a marine tort. It grew out of a 
transaction in the navigation of a vessel upon the Mississippi river 
in violation of an act of congress, which makes it an offense, and 
subjects it to a pecuniary penalty. It bears the test of ail marine 
torts — locality. 

The présent case is, in my judgment, identical in prinoiple with 
The La Vengeance, 3 Dali. 297. That case was, like the présent, pros- 
ecuted by ex officia information, in the district court, against the 
Freneh schooner La Vengeance, alleging that certain arma and am- 
munition were exported in that schooner, contrary to the act of May 
22, 1794. The only question made was whether or not it was a civÙ 
cause, and a cause of admiralty and maritime jurisdiction. The court 
said they were perfectly satisfied that, in the first place, it was a 
cause of admiralty and maritime jurisdiction ; that the exportation 
of arms and ammunition was simply the offense ; and the exporta- 
tion was entirely a water transaction. It commenced at Sandy Hook, 
which must hâve been upon the water. In the next place, the court 
was unanimous that it was a civil cause ; it was a process in the na- 
ture of a libel in rem, and does not in any degree touch the person 
of the offender. The questions decided hère were vital; because, if 
it was not a cause of admiralty and maritime jurisdiction, or not a 
civil cause, the trial must hâve been by jury ; whereas, the court be- 
low decreed a forfeiture, sitting without a jury. "The point in this 
case," says Mr. Justice Nelson, delivering the opinion in The Eagle, 
8 Wall. 26, "was contested in several subséquent cases, but the court 
adhered firmly to its first décision." The Daniel Bail, aupra, was 
also, in principle, like the présent case. It was a proceeding in rem 
to enforçe penalties afSxed by an act of congress for the viplation of 
the act requiring the master or owner of the boat to take out license, 
etc. The court gave judgment against the boat, and must, theretorei, 
hâve treated the penalty as a maritime lien upon the vessel. P, is 
true that The La Vengeance and The Daniel Bail were cases of seiz- 
ure. The proceeding in those cases was in rem; in the présent case 
it is in personam. That, however, can make no différence in the 
question of jurisdiction. It is not by the form of the proceeding, but 
by the nature of the case, and the locality of the injury, that we must 
détermine whether a tort is of common law or admiralty jurisdiction. 
In many cases in admiralty, where liens exist, the proceeding may 
be in personam or in rem, or in both simultaneously. Ben. Adm. §§ 
204, 361, 362; Admiralty Eules 13, 14, 15; Manro y. Almeida, 10 
Wheat. 473. Ail seizures upon land, for the violation of the revenue 
laws, are proceedings in rem after the course of the admiralty. Ail 
such cases are, nevertheless, common-law causes, triable by jury. 
The fact of seizure, therefore, is not décisive in determining the juris- 
diction. 

But counsel say that, even conceding that the admiralty jurisdiction 
extends over ail the navigable waters of the Union, "it must be con- 
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fined to cases arising nnder the constitution ; that is, tbat ' tbe thing 
charged must nqt only occur on navigable water, but the transaction 
itself must be one -which the government bas, under the constitution, 
the right to regulate.' " The inferenpe is that congress, under the 
power to regulate commerce among the states, has no authority to 
regulate navigation concerned exclusively with the domestic com- 
merce of the states. The burden of this argument is that the power 
to pass laws regulating navigation is derived solely from the power to 
regulate commerce, and that where the vessel, though engaged in navi- 
gation upon the waters of the United States, is employed exclusively 
in the internai commerce of a state, the power of congress is not appli- 
cable to her navigation. This argument, I tiiink, entirely confounds 
navigation with commerce, and ignores the fact that the former may 
exist as a th'ng entirely distinct from the latter. Moreover, it leaves 
out of view tae considération tbat the power of congress over naviga- 
tion may be derived from the double sources of the commercial power 
and the admiralty power; in some cases from one power, and in 
other cases from both. Vessels may navigate the waters of the Union 
for the purpose of pleasure simply, or for warlike ends, or in the 
course of mère trial tri^s without the îeast view to commerce. In such 
cases there would be navigation withôut commerce, and would not the 
power of congress extend to the subject of their navigation as such ? 
The power of congress to regulate navigation, therefore, is not wholly 
derived from the power to regulate commerce. Tbere are other 
sources of législative authority over the subject of navigation. May 
not the admiralty power be invoked as one of the sources of législa- 
tive authority over navigation in tbe public waters of the United 
States, wbetber it be concerned with foreign commerce or interstate 
commerce, or the strictiy domestic commerce of tbe states, or tri p s for 
pleasure or trial trips ? What are the subject-matfcers of admiralty 
jurisdiction? Maritime contracts, torts, and crimes; contracts to be 
performed and torts and crimes committed upon water in tbe course 
of or in connected with navigation. The constitution commits to a 
branch of tbe gênerai government power over ail cases of admiralty 
and maritime jurisdiction. May not congress, within the scope of 
this power, change, alter, or amend tbe law of marine contracts, torts, 
and crimes? May not congress, by virtue of the admiralty power, 
define anew what shall constitute a tort or crime in tbe navigation of 
a vessel upon the waters of the Union? Congress bas in fact created 
numeroiis offenses against tbe laws of tbe United States upon the 
subject of "impost navigation and trade," which, when committed upon 
water in tbe course of navigation, fall within the admiralty jurisdic- 
tion. This bas been tbe course of législation from the earliest period 
of the government to our own day. Navigation is a spécial object of 
admiralty and maritime jurisdiction. Is not tbe national législature 
compétent under tbe admiralty power to déclare what cases connected 
with navigation are of admiralty jurisdiction, and to croate offenses 
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wittin that jurisdiction ? The La Vengeance, The Daniel Bail, supra. 
In both of thèse cases pénal offenses were created by the législation 
of congress. 

It may be said that marine commerce ineludes navigation, and 
therefore that congress may dérive authority to pass navigation laws 
throogh the power to regulate commerce among the states. It is 
tvue that maritime commerce implies navigation, but not ail kinds of 
navigation. If we deduce the authority of congress to regulate navi- 
gation exclusively from the power to regulate commerce, we must 
confine it to commerce with foreign nations, among the states, and 
with the Indian tribes. But since congress has power to regulate 
80 me kinds of navigation not within that category, we cannot deduce 
its législative authority wholly from that source. Législative author- 
ity in congress may, in some instances, be derived from more than 
one grant in the constitution, as a river may receive its waters 
through streams flowing from différent sources. Thus the authority 
to build and equip vessels of war is, doubtless, implied in the power 
to "déclare war," but the same authority is more directly conferred by 
the power to "provide and maintain a navy." 

The question is whether or not congress hàs, under the constitu- 
tion, power to regulate by law the navigation of boats and vessels 
floating in the navigable waters of the United States, when engaged 
exclusively in the domestic commerce of the states. The respondent's 
counsel answer this question in the négative, on the ground that the 
power of congress is restricted to the Régulation of commerce among 
the several states. If the power of congress is not full and plenary 
over navigation in ail the waters of the United States and over ail 
vessels carrying on commerce upon the same, whether foreign, coast- 
wise, interstate, or strictly domestic to the states, a disastrous con- 
flict must occur, both législative and judicial. If thé respondent's 
counsel be right in their position, congress has power to regulate one 
class of vessels and the states another class navigating the same wa- 
ters side by side. In order to détermine the law and the iurisdiction 
it would be necessary in every case to first ascertain in what kind 
of commerce the vessel is engaged. Congress would hâve the un- 
doubted right to prescribe rules and régulations for the navigation of 
vessels carrying on commerce among the states and afloat upon the 
waters of the United States. The states, upon the respondent's the- 
ory, would hâve power to regulate the navigation in the same waters 
of water-craft engaged in their strictly domestic commerce. The féd- 
éral government might prescribe one set of rules and régulations; the 
state government, a différent set of rules and régulations. By one au- 
thority certain signais for the safety of navigation might be prescribed ; 
by the other, différent signais for the same emergency. One législa- 
tive power might, in a given situation, give the ascending boa,t the 
channel ; the other, the descending boat. One government might lay 
fdown a rule for steam and sail vessels passing eachather, in confliot 
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with the rule prescribed by the other. In short, the oonflict of rules 
for the safe navigation of water-eraft carrjing passengers and prop- 
erty in the narrow water-ways of our namberlesa rivers and artificial 
channels of commerce would be infinité, unless the power of the states 
be excluded and that of the fédéral government be made full and 
plenary over the navigable waters of the United States. It is need- 
loss to dwell upon the mischiefs likely to resuit from a conflict of rules 
and régulations. They would be simply intolérable. 

Àll that is hère said applies with equal force to the power of con- 
gress to regulate navigation upon the sea-coast and lake shores withiu 
the limits of the states by vessels engaged in strictly doniestio com- 
merce of the states. The power of congress must be exaotly the 
same over navigation above and below tide-water. It is quite certain 
that the navigation laws of the United States are now framed upon 
the assumption of the plenary power of congress over the subject of 
navigation upon the waters of the United States, witbout référence to 
the question of intro-state or Interstate commerce. See, for illustra- 
tion, the Eevised Statutes. Wherever navigation exists whioh may 
carry the vessel beyond the limits of a state into another jurisdiction, 
there is a necessityforadmiralty jurisdietion to establish and enforee 
the lien of parties who may furnish the vessel in the state from which 
she may escape. Hence, everywhere upon the navigable waters of 
the United States, as defined in The Daniel Bail, the admiralty juris- 
dietion is a public necessity. But where navigation exists upon the 
waters of a state with no outlet — as upon a land-locked lake or river 
flowing into the same — there is no need of admiralty jurisdietion, 
since the vessel cannot escape from the state jurisdietion. She is 
always necessarily in her home port, and the process of the local law 
could reach her owners. Hence, neither the admiralty lien nor the 
proceeding in rem to enforee it would be required. 

I am aware that défendants' oounsel hâve some warrant for their 
position in the cases cited by them in the argument. It will be seen, 
however, by an examination of the cases, that their authorities con- 
sist of dicta disapproved, or cases overruled by the suprême court of 
the United States in later décisions. The défendants' counsel rely 
upon the following cases: The Bright Star, Woolw. 267; Allen v. 
Nervherry, %l How. 245; Maguire v. Gard, 21 How. 248, 

Neither The Bright Star nor Allen v. Newberry are in point hère. 
Both of thèse cases turned upon the construction of aots of congress 
which in express terms limited the jurisdietion to cases, one of tort 
and the other of contract, growing ont of commerce between différent 
states and territories. The décision in The Bright Star turned upon 
the fourth section of the act of 1864, (13 St. at Large, 120,) requir- 
ing the inspection of vessels "engaged in commerce among the states. " 
As the Bright Star was charged with the alleged offense while en- 
gaged exclusively in the domestic commerce of the state of Missouri, 
Mr. Justice Millbb held that she was not within the terras of the 
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fltatute. Allen v. Newherry is still less in point. It was decided 
upon the aot of 1845 relating exclusively to lake commerce. It has 
been held over and over again that the act of 1845 has no application 
whatever to car river commerce. It restricts the jurisdiction to com- 
merce and navigation between ports and places in différent territo- 
ries. That case was therefore clearly not within the terms of the 
statute. See what Cj^ifford, J., aays in The Belfast, (a later case,) 
7 Wall. 641, showing clearly that Allen v. Newherry is not in point 
hère, and disapproving of the remarks of the judge in that case. 
See, also, Chief Justice Chase in The Mary Washington, 5 Amer. Law 
Eeg. (N. S.) 695, 696; also The Commerce, supra. 

Maguire v. Card was a case ira rem for supplies to the vessel in her 
home port. This was a conclusive ground against the libelant, be- 
cause the admiralty then reoognized no lien apon a vessel for supplies 
in her home port. Judge Nelson put the case upon this ground, and 
also upon the ground that a contract of aflfreightment between ports 
of the same state is not within the admiralty, because the jurisdiction 
of such cases grows out of the power to regulate commerce among the 
states. This latter doctrine was expressly denied and overruled in 
the subséquent case of The Belfast, and virtually in The Commerce, 
supra, 578, 579. See what Chief Justice Chase says about it in The 
Mary Washington, supra; and the résume of Clifford, J., in The Lot- 
tawanna, 21 Wall. 586, commencing at the last paragraph on that 
page, — showing beyond question that the présent doctrine of the su- 
prême court is that the admiralty jurisdiction is not affeoted by the 
commerce power, and that it attaches to marine contracts and torts 
in strictly internai state commerce, where the navigation is upon the 
waters of the Union. 

The case at bar dépends upon statutes totally différent fiiom the 
acts of 1845 and 1864. It proceeds upon the act regulating steam- 
vessels, passed originally in 1871, and found substantially in the Ee- 
vised Statutes of 1878, c. 1, p. 852, § 4400. Instead of confining the 
offense to vessels carrying on commerce between différent states, it 
provides that "aK steam-vessels navigating any waters of the United 
States" shall be within the requirements and penalties of the act. 

As to the point that the Taylor was a ferry-boat, and not a passen- 
ger boat, it is conclusively answered by Judge Miller in The Bright 
Star, on page 271, Woolworth. A ferry-boat, when she turns aside 
from her proper business to carry passengers on excursions, ceasea 
quoad hoc to be a ferry-boat. She, as to that trip or voyage, becomes, 
to ail intente and purposes, a passenger boat. It wonld be the veri- 
est évasion of the law, and its purpose of safety to passengers, to per- 
mit a ferry-boat to carry passengers on excursions, and esoape uuder 
the privilège of a ferry-boat. 

Exceptions to answer sustained. 

See The Gretna Green, 20 Fed. Ebp. 901.~[Ed. 
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The Algibrs.* 

{District Court, B, D. Pennsylvania, M&y 13, 1884.) 

1. Collision— Nbalect to Exhibit Torch— Rbv. St. } 4234, 

Where a schooner and a steam-vessel are approaching each other in tha nfgbt- 
time, it is the duty of the schooner to sliovr a Kgbted torch, as tequi(«d b; Key. 
St. i 4234. 

2. BaMB— SlDE-Ll€«IT8. 

Wbere tbe side-lights are plainlj seen , and the situation and conrse of the ves- 
sel fuUy understood, ia ample time to avoid collision, the failure to display the 
torch may be held unimpoitanf ; butthei'act that tbeside-Iigbts were burning, 
and could bave been seen by a oareful lootout frorn the steamer, will not ex- 
cuse the neglect of the saihng vessel to exhibit a torch, vrhich migbt hare pre- 
vented the collision. 

Hearing on Libel, Answer, and Proofs. 

Libel by the master and owners of the schooner William L. White 
against the steam-ship Algiers, for a collision, in whioh the steam- 
ship sank and destroyed the schooner and her cargo. The Provi- 
dence Washington Insurance Company intervened for their interest, 
as insarers of the schooner's cargo. The collision occurred shortly 
before 1 a. m. oa November 19, 1882, about 25 miles south-east- 
wardly from the capes of the Delaware. The wind was fresh from 
between N. and N. by B., with a high sea. The moon had set at half 
past 12, leaving the night somewhat cloudy, althongh many witnesses 
testiâed that the stars were visible, and several that, despite the 
clouds, it was possible to see a vessel, "lights and sails and ail," a 
mile or a mile and a half away; ail agreed that it was a good night 
for seeing lights. The schooner White was sailing N. W. by W., and 
making between three and four knots per hour, elose-hauled, her 
booms being inboard almost upon a line fore and aft. She was a 
good sailer, and held this course steadily, keeping to within about 
five points of the wind up to the moment of collision. Her red and 
green lights were of good quality, and were trimmed and burning 
brightly. Her binnacle light (an ordinary lantern about seven inches 
in diameter) was carried in the binnacle box, on top of the cabin-roof, 
a position uuusually high. The Algiers was heading N. N. E., mak- 
ing eight knots an hour. Her white light was seen off the port beam 
hy the schooner's lookout about two hours before the collision, and 
her green light was visible in the same direction for at least half an 
hour. Neither the schooner nor her lights were seen by the crew of 
the steamer until at most 15 minutes before collision. At this time, 
as the steamer's lookout testified, he saw with bis naked eye a white 
light about three points on the starboard bow; this he supposed to 
be the distant mast-head light of a steamer, whereas it was allegéd 
by respondents to bave been, in reality, the binnacle light of the 

îReported by Albert B. Guilbert, Esrj., of the Philadelphia bar. 
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Bchooner, placed in an improperly prominent position. The officer 
on deck examined this light with a glass for from three to five minutes, 
when the schooner's red light suddenly appeared almost dead ahead. 
The steamer's helm vras at onee ported, and as her advancing mast- 
head light revealed the sails and spars of the schooner, the engines 
were reversed. At the same moment, the sbip struok, head on, just 
abaft the schooner's fore-rigging, cutting into the schooner from 10 to 
15 feet, and sinking her instantly. The mate of the schooner swore 
tbat, on seeing the steamer approaching, he grasped the binnacle lan- 
tern and swung it at the steamer for five or six minutes; those wit- 
nesses on the steamer who saw the lantern denied that it was swung 
long enough before the moment of collision to be of the least benefit. 
At no time did the schooner display to the approaching steamer a 
lighted torch. 

S. M, Thomas, H. Galbraith Ward, and Henry R. Edmunds, for 
libelants. 

Although the displaying of a lighted torch is required by statute, 
an omission to observe this régulation will not fix the loss upon the 
négligent party, unless that omission contributed to the accident. A 
similar rule has been laid down where lights and lookouts hâve been 
neglected. The Farragiit, 10 Wall. 334; The Fannie, 11 Wall. 238; 
The Dexter, 23 Wall. 69; The Wanata, 95 U. S. 600; The Tillie, 13 
Blatchf. 514} The Buckeye, 9 Fed. Rbp. 666. Therefore, where the 
sailing vessel was seen, or, under the circumstances, should hâve 
been seen, the neglect to display a torch has been held immaterial. 
The Scottish Bride, 8 Phila. 151; The Tonawanda, 11 Phila. 516; 
The Léopard, 2 Low. 242; The Catherine Whiting, Z Fed. Eep. 870: 
The Roman, 14 Fed. Eep. 61. In this case the steamer's lookouts 
should hâve seen the schooner's red light long before they did ; it was 
négligence in them not to hâve done so. Failing to see the red light. 
there is no reason to suppose they would bave seen the torch. Con- 
fer The Oder, 8 Fed. Eep. 172. 

E. D. McGarthy and Morton P. Henry, for intervenors. 

The cargo must reoover if the steamer's fault contributed to the 
collision. The Atlas, 93 U. S. 302. The measures of time in col- 
lision cases are always inaccurate and unreliable. The CarroU, 8 
Wall. 304. From their courses, if the steamer saw the schooner's 
lights at the time stated, the collision could not hâve occurred. The 
"fifteen minutes" was probably less than five, and it was négligence 
in the steamer not to hâve seen the schooner's red light sooner. 

Curtis Tilton and Henry Flanders, for respondents. 

The failure to display the torch was jjer se négligence, under sec- 
tion 4234, Eev. St. The^ Pennsylvcmia, 12 Fed. Eep, 916; The Ex- 
celsior, Id. 203; The S. H. Grawford, 6 Fed, Eep. 911; The Narra- 
gansett, S Fed. Eep. 253; The Sarmqiian, 2 Fed. Eep. 916. The 
schooner permitted a white light to be visible from her deck. This 
was a misleading signal, and should condemn the vessel displaying it. 
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The Scotia, 14 Wall. 183; The Narragansett, 11 Fed. Eep. 921; The 
Rob Roy, 8 W. Eob. 197; The Mary Honmell, L. E. 4 Prob. Div. 207; 
The Scotia, 7 Blatchf. 308. The steamer is only required to show 
that she had a vigilant lookout, and that the lights were not seen; 
■why they were not seen she is not bound to prove. The Elenora, 
17 Blatchf. 88; The Frank Moffatt, 11 Ghi. Leg. N. 114; The Sam 
Weller, 6 Ben. 293 ; The Nichais, 7 Wall. 657. 

Butler, J. The libelant faifed to display a torch. In this she 
disregarded the law, and was plainly in fault. She answers, how- 
ever, that this fault did not contribute to the disaster, and bas called 
a large number of witnesses who support the assertion. This testi- 
mony is deemed of little, if any, value. In view of the oircumstanoes 
shown, the positive déclaration that the display of this light would 
not hâve tended to avoid the collision, seems like a reckless venture. 
The direct tendency of its absence was to produce the disaster. The 
law has determined the présence of such a light to be essential to 
safety, under circumstances such as existed when this collision oc- 
curred. . That the flaming torch is more likely to attract attention 
than the ordinary side-light, is very manifest. This greater likeli- 
hood of arresting attention led to its adoption. How, then, can it 
be said that this light would not hâve been seen, and the collision 
avoided, if it had been displayed ? Granting that the respondent's 
lookout waa careless, hpw can it be affirmed that the glare and flash 
of the torch would not hâve attracted the attention of even this 
careless lookout ? So much less frequently displayed than the ordi- 
nary light, and bearing the character of a danger signal, its prés- 
ence could hardly bave been overlooked. There are, of course, cir- 
cumstances in which the failure to display it may be held unimpor- 
tant; as where the side-lights were actually and plainly seen from 
the approaching steamer, and the situation and course of the vessel 
fully understood, in ample time to avoid collision. Hère it is not 
suggested that thèse lights were seen. It is clear they were not. 
Whether they should hâve been, is a différent question, and unimpor- 
tant in this connection. The libelant was plainly in fault. She saw 
the steamer in abundant time to warn her, and yet did not. That 
the situation demanded it, seems too plain for discussion. The ex- 
hibition of the globe light, at the moment of collision, was of no 
value. 

Was the respondent also in fault ? The only fault imputed is in 
having an insufBcient lookout. It must be conceded that the libel- 
ant's side-lights were burning. Her witnesses fully establish this f act. 
I am asked to infer frOm it that the steamer's lookout was imperfect. 
If the case rested hère, the inferenee would seem just, and might be 
adopted. But the respondent's testimony is equally fuU and positive 
that the steamer's lookout was vigilant, and that the lights were not 
seen. Before this direct évidence the inferenee must give way. It 
must do so, unless, indeed, the respondent's witnesses are perjured. 
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A snggesiion of perjury, however, would be unwarranted. As reason- 
ably might it be said that the libelant's lights \rere not buruing be- 
cause the respondent's witneBses did not see them. The lights were 
burning, and the respondent's lookout was vigilant and suffioient. 
No other conclusion is admissible. The latter fact is as satisfactorily 
proved as the former. 

Why the lights were not seen need not be determined. The case, 
in this respect, is strikingly similar to that of The Narragansett, 3 Fbd. 
Eep. 253, and 11 Fed. Eep. 291; and what is there said on thia sub- 
ject is equally applicable hère. A solution of the problem may, how- 
ever, be found in the suggestion that the position of the vessela wa» 
not that ascribed to them by the libelant. A slight change would so 
place them that neither side-light could be seen from the steamer, and 
thus reconcile ail the testimony. That such was their position, seems 
very probable, if not entirely clear, from the facts that the side-light 
was not seen, and that a white light, corresponding with the libelant's 
binnacle light, (which was carried unusually high,) was seen. There 
is little teatimony less satisfactory than that respecting the position 
of vessels preceding a collision. The reliance plaeed on the sup- 
posed direction of the blow received by the respondent, is not justi- 
fied by anything in the case. She sank immediately after receiving 
it, barely afifording time for the crew to escape. The officers' hasty 
glance at the wound was sufficient to see its fatal character, but not 
to form a judgment respecting the question under considération, and 
itis quite certain this was not inmind. 

The libel must be dismissed, with costs. 



The Ephbaim and Anna.' 

(Circuit Court, B. D. Pennsylvania, May 5, 1884.) 

Salvage— Bbvbbàl SaiiTORS — Déviation by Tow — Intehpleadbe bktweek 
SkVEEAIi Salvoks. 

Where a tow^boat, while tcwing a ship from one port to another, by a 8ligbt 
déviation, rescues an abandoned vessel and tows it astern to port, the tow-boat 
is alone entitled to salvage. A déviation for tlie purpose of rescuing a vessel 
may afCect the insurance of the tow, and force a breach of the contract of tow- 
age ; but that does not entitle the tow to çompenaatioa in the nature of sal- 
vage. 

Appeal by tne Mary L. Cushing from the Decree of the District 
Court awarding salvage exclusively to the tug Storm King. 

Libels were filed by the masters of the tow-boat Storm King and 
the ship Mary L. Cushing, presenting substantially the same facts, 
as foUows : That on the fifteenth day of June, 1883, at 6 o'clock a. 

1 Reported by Albert B. Guilbert, Esq., of the Philadelphia bar. 
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M., the saîd tow-boat Storm King was proceeding from Boston to 
Philadelphia, with the ship Mary L. Cushing in tow, bound for Phil- 
adelphia, and when off Barnegat light, bearing W. ^ N., and aboui 
27 miles distant, the master of the tow-boat sighted a Bchooner in 
distress, with flags flying in the fore and main rigging, to seaward 
of the tug-boat, and on her port bow, about 10 miles distant; that 
the tow-boat thereupon altered its course and stood towards the ves- 
sel, which appeared to be in distress ; that he sent a boat with men 
on board, and found the schooner abandoned ; that therenpon he 
took the schooner in tow, astern of the ship, fastened with a hawser 
belonging to the tow-boat, and towed both into the breakwater, at 
which place he procured the services of another tug to take the ship 
to Philadelphia, and proceeded with the schooner in tow to the port 
of Philadelphia, where he arrived in safety on the following morning. 

By agreement of counsel for the three vessels and for the Virginia 
Home Insurance Company, the court decreed an interpleader be- 
tween the parties, and fixed the amount of salvage at $1,200. Sub? 
sequently judgment was entered for the full amount of salvage in 
favor of the Storm King, whereupon the Mary L. Cushing appealed. 

Curtis Tilden and Henry Flaviders, for appellants. 

Where the cargo being towed assents, or may be presumed to hâve 
assented, to a déviation to rescue a vessel, it is entitled to a propor- 
tion of the salvage. The Blaireau, 2 Craneh, 240; The Nathaniel 
Hooper, S Sumn. 543. That delay or departure from the course of the 
voyage to save property is a déviation, and involves a loss of insur- 
ance, is a weli-settled principle of American law. The Cora, 2 Wash. 
C. G. 80; Poster v. Gardner, Amer. Jur. No. 21; The Henry Ew- 
bank, 1 Sumn. 400. In the latter case Judge Story said that any 
stoppage on the high seas, except for the purpose of saving life, would 
be a déviation, and diacharge the underwriter. The Boston and 
Cargo, Id. 328. This is likewise the law of England, and so expressly 
held in Scaramango v. Stamp, L. E. 5 C. P. Div. 295. 

Morton P. Henry, for the Storm King. 

Towage is a contract by which the tug undertakes to expedite a 
voyage. The tug is neither a common carrier nor a bailee of the 
tow. Transp. Line v. Hope, 95 U. 8. 297. The tug is not the serv- 
ant of the tow, nor are its servants the servants of the ship. Sturgis 
v. Boyer, 24 How. 110 ; The Galatea, 92 U. S. 439 ; The James Gray, 
21 How. 184. When a tug undertakes to tow a vessel, each vessel, 
in its own way, is liable for the acts of its servants, and not one for 
the other, — the ship, if its servants, and the tug, if its servants, are in 
fault. The Galatea, supra; The Margaret, 94 U. S. 494. But if the 
ship had the right to refuse, such services are not of the merit which 
makes the owner of the vessel a salvor, or entitles him to partici- 
pate. Such services are compensated by way of équitable compen- 
sation, when any real damage is done or a loss is sustained. Hawk- 
ins V. Avery, 32 Barb. 551; The Charlotte, 3 W. Eob. 68. If a devi- 
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ation does take place for the purpose of a rescue, the tug becomes 
an insurer of itself and the ship in tow, and liable for any subsé- 
quent misadventures. Scaramango v. Stamp, L. E. 5 G. P. Div. 299; 
Davis V. Garrett, 6 Bing. 716. 

McKennan, J. Obviously, the just basis of apportionment of sal- 
vage among several salvors is the extent of the salvage service ren- 
dered by them respectively. Judged by this standard, it is difficult 
to see upon what ground of merit the claim of the Mary L. Cushing, 
for any part of the salvage allovced, can rest. It ia true that the 
derelict schooner was fastened to her by a hawser, and in this con- 
dition they were towed to the Delaware breakwater by the eteam-tug 
Storm King. But she was only a passive means of towage employed 
by the tug, and rendered no actual, effective service herself. This 
was altogether performed by the tug. There is no other évidence of 
contributory service by the ship, and I think that is not of a char- 
acter, under the circumstances, to entitle her to any part of the sal- 
vage compensation. 

It was earnestly urged by the learned proctor for the appellant that 
the ship ought, at least, to share in the salvage, because she was taken 
out of her course by the tug, and thus subjected to the risk of forfeit- 
ure of her policy of Insurance. Really, the departure made from the 
ship's most direct path did not involve any increase of the hazards of 
navigation. The deflection from a direct course was so slight, and 
the conséquent prolongation of the voyage so inconsiderable, that both 
may be said to be inappréciable. Besides, when the signais of the 
distressed vessel were seen, the tug had good reason to apprehend 
that human life was in péril, and so was justified in going to her re- 
lief. But when it was found that the crew of the schooner had aban- 
doned her, and that no merely humane service was needed, the tug, 
by attaching a hawser to her and towing her to a place of safety, may 
bave thereby been guilty of a déviation, in its narrowest, technical 
sensé, It may also bave devolved upon itself the liabilities of the 
Mary L. Cushing's insurers, and bave incurred damages for a for- 
mal breach of its contract of towage; but ail this did not consti- 
tute the Mary L. Cushing a salvor, and entitle her to compensation, 
whioh can be claimed in that charaeter alone. 

A decree wili therefore be entered awarding the whole salvage fund 
to the Storm King, dismissing the libel of L. W. Brown, master of 
the Mary L. Cushing, and directing that the costs of bis interpleader 
be paid by him and his stipulator. 
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Teilman V. Plock and others. 
{Gireuit Court, S. D. New York. July 30, 1884.) 

1. DEMuniiAaB— Ohartbr-Party— Master— CoNsiGîTBB — CAHeo— Plaoœ of Dis- 

CHAUGE. 

When a charter-party spécifies that the cargo sliall be discharged at the 
same place as ihe other cargo, suclidischarging tocommeace itnmediately after 
arrivai of tlie sUip, in order to rucover demurrage frotn the coasignee, the 
master must sliow that he provided a suitable place for discharging the goods, 
or his inability to do so, or else some circumstance relieying him of hls duty to 
provide such suitable place. 

2. Same— W HAT is a " Suitable Place." 

A suitable place for discliarging iron rails is not a place at which the cus- 
toms offlcers will not weigh such article, and is not a place where the owuers 
of the wharf will not permit iron rails to be laaded. 

In Admiralty. 

Beebe, Wilcox â Hohbs, for libelant. 

E. S. Hubbe, for respondent. 

Wallace, J. This is a libel by the master of the Norwegian bark 
Anna against the respondents, as consignées of part of the cargo, for 
demurrage for three days' détention in discharging cargo. The cargo 
■was carried under a charter-party with one Wissman, and was con- 
signed to se veral consignées, and consisted of empty petroleum bar- 
relSj iron rails, and pig-iron, the barrais being stowed on top. The 
respondents were the consignées of the iron rails only, and thèse 
were shipped under a bill of lading whicb, after providing for the 
terms of freight, specified that the cargo should be discbarged at the 
same place as the other cargo, to commence immediately after arrivai 
of the ship, without delay, and "ail other conditions as per charter- 
party with Mr. Wissman." The charter-party provided for loading 
and discharging the vessel with customary quiok dispatch, the cargo 
to be reeeived and delivered along-side the vessel, within reach of her 
tackles, at consignee's risk and expense ; lighterage, if any, to be borne 
by the cargo, and for demurrage at the rate of £i). per day for each 
days' détention by default of charterer. 

The bark arrived at the port of New York, August 30, 1880, and 
proceeded to the Atlantic docks to discharge the barrels. The re- 
spondents were duly notified by the agent of the vessel-owners, and 
asked to attend to the discharge of the rails as soon as the barrels 
should be discbarged, and they promised to send a lighter to receive 
the rails if they could obtain a custom-house permit. On Septeraber 
3d the captain of the lighterman, to whom respondents had given a 
delivery order, left the order with the mate of the bark, promised to 
send a lighter as soon as she was ready to discharge the rails, and 
was informed by the mate that she would be ready the next morning 
between 9 and 10 o'clock. At that time she was not along-side the 
wharf, but was discharging the barrels while lying aside oE another 
vesael. On Saturday, September 4th, the captain of the lighter cailed 
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and got the order back again, took it away, and returned in the after- 
noon and stated that he eould not get permission to disoharge the iron 
from the custom-house authorities unless they were allowed to weigh 
it on the deck of the vessel. It was not customary to permit a dis- 
charge of iron upon a lighter unless the iron was first weighed on the 
deck of the ship. The mate referred him jio the agent of the vessel, 
who was not on board, to obtain permission, but the captain of the 
lighter refused to look up the agent. The vessel did not obtain a 
berth along-side the wharf until Saturday afternoon. The owners of 
the dock would not allow iron to be landed on their dock even for the 
purpose of weighing. Nothing more was done in behalf of the re- 
spondents, but on Tuesday, pursuant to an understanding that they 
would receive the rails at Marchants' stores, the bark proceeded there, 
where on Wednesday the rails were put upon the wharf, weighed, and 
taken away by the lighter. 

If the libelant is entitled to recover any demurrage, it must be upon 
the theory that the respondents were under obligation either to receive 
the rails upon the lighter, under the oircumstances of the case, or to 
sélect a suitable wharf for the purpose, Neither of thèse propositions 
can be maintained. By the terms of the bill of lading the respond- 
ents became parties to ail the conditions of the charter-party except 
such as were supplanted or modified by the spécial conditions of the 
bill of lading. Davis v. Wallace, 3 Cliff. 130; Smith v. Sieveking, é 
El. & Bl. 945; Wegener v. Smith, 24 L. J. G. P. 25. But they were 
under no obligation to accept a delivery of their part of the cargo upon 
a lighter, in the absence of proof of any usage of the port authorizing 
such a delivery by the carrier. The conditions of the charter-party 
providing for delivering the cargo along-side the vessel at the con- 
signee's risk and expense, and for the payment of lighterage, were 
undoubtedly intended for the protection of the carrier, and to relieve 
him from responsibility or expense in protecting or warehousing the 
cargo, in case the consignées should neglect to receive it after proper 
notice. Other than this they imposed no exceptional liability upon 
the respondents. The charter-party and the bill of lading, togetlier, 
import an obligation on the part of the consignées to accept their part 
of the cargo at any suitable place of delivery, without delay, as soon 
as the condition of the ship in référence to the rest of the cargo would 
permit their part to be delivered, They were not obliged to take the 
rails until they could be delivered by the ship, and then they were 
bound to take them without delay. 

The place of delivery seems to hâve been selected by the master or 
by the ship's agent. It was not a suitable place, because the owners 
of the Atlantic docks did not permit rails to be landed on their dock, 
and would not allow thèse rails to be landed there. The respondents, 
as owners of a part only of the cargo, had no right to control the sé- 
lection of the place of delivery. They had stipulated to accept their 
rails at the place where the rest of the cargo should be delivered. The 
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charterers did not assume to sélect the place of delivery, nor did the 
other consignées. The case is like one where a gênerai ship under- 
takes a delivery to several consignées of their respective parts of the 
cargo. It is doubtful in such a case •whether the consignées jointly 
hâve any any right to sélect the place of delivery. In Tke E. H, 
Fittler,! Low. 114, it was held that they hâve such a right when they 
are unanimous ; but the question was decided upon the usage of the 
port. Where there are several consignées the master cannot con- 
veniently consult them, and certainly, unless they unité in the sélec- 
tion of the place of delivery, bis duty is satisfied by a delivery at a 
place suitable and reasonably convenient for ail, under the spécial 
circumstances. His contract is fulfiUed by delivery from the ship at 
a proper place within the port. If he does not deliver to the con- 
signée personally, he must j ustify his substituted delivery by showing 
that it was in accordance with the terms of his contract or with the 
usage of the port or with the course of business between the parties. 
Gatliffe V. Bourne, 4 Bing. N. G. 314; 3 Man. & G. 642; 7 Man. ds G. 
850; Humphreya v. Reed, 6 Whart. 435; HemphiU v. Chenie, 6 Watts 
& S. 62 ; Ostrander v. Brown, 15 Johns. 39. 

The respondents are not liable because they failed to sélect a place 
to reçoive their cargo, when they h ad no power of sélection. The 
libelant was not obliged to await their action. He cannot hold them 
responsible for a delay whieh would not hâve injured him, and would 
not hâve oecurred if he had performed his own duty. They under- 
took that there should be no delay in the delivery of the cargo on their 
part, but they did not undertake to assume liability for his delay, or 
for his failure to oflfer a suitable delivery to them, 
; If the respondents had assumed to direct a delivery upon the 
lighter, or had promised unqualifiedly to provide a lighter for the ré- 
ception of their rails, a foundation for the claim for demurrage would 
be established. But they stated to the vessel agent that they would 
send a lighter if they could get a permit. It is true, the captain of the 
lighter informed the libelant that he would be ready to reçoive the 
rails when the ship was ready to discharge them; but when that time 
came he informed the mate, who was then in charge of the vessel, 
that he could not get permission of the customs authorities to take 
them unless they could be weighed on the deck of the vessel. No de- 
lay ensued in conséquence of his promise to take them. As it was 
understood from the outset that acceptance of delivery upon the 
lighter was conditional upon the consent of the customs authorities, 
it was incumbent upon the libelant to consent when requested, or to 
treat the negotiationa as ended, and seleot his own place of delivery. 
The respondents held ont no inducements for f urther delay, and in the 
absence of any circumstances relieving the libelants of the duty of 
procuring a suitable place to discharge the rails, or showing his inabil- 
ity to do 80, he bas no reason to complain of the delay. 
. The decree of the district court is affirmed, with costs. 
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Blowers V. One Wibe Eopb Cable and New Yoek Wibe Eopb Co. 
(Circuit Court, S. D. Nm York. August 1, 1884.) 

1. CoNTRACT — Mutual Pebpobmancb. 

Whea two aets are to be done concurrently by parties under a contract, the 
obligation on the part of each is dépendent upon that of the other, and the act 
of each is done upon iinplied condition of performance by the other. 

2. EsTOPPEL — Seizurb of Boat — ^Assertion of Faihtrb to Babn, webn Plaik- 

Tipp THB Cause. 

The vendor of a cargo delivered by him on libelant's boat, to be carried by 
libelant for a third party, appropriated the boat in order to coerce payment 
from such party of the purchase price of the cargo. The vessel owner having 
libeled the cargo, held, that the vendor, who intervened aa claimant, was es- 
topped from claiming that the libelant had not earned frelght. 

In Admiralty. 

T. C. Gampbell, for libelant. 

Scudder é Carter, for claimant. 

Wallacb, J. There ia nothing in the terms of the contract be- 
tween the libelant and the Cable Towing Company necessarily incon- 
sistent with the intentions of the parties to recognize the existence of 
a lien of the libelant upon the cable for bis freight. Payment of the 
freight was to be made by the Cable Towing Company concurrently 
with the delivery of the cargo, although the libelant was to com- 
mence delivery before payment. The contract provided for a peculiar 
mode of delivery of the cargo, but it does not differ otherwise essen- 
tially from the common contract for the payment of freight upon de- 
livery. Where two acts are to be done concurrently by parties under 
a contract, the obligation on the part of each is dépendent upon that 
of the ofher, and the act of each is done upon the implied condition 
of performance by the other. 

The Wire Rope Company, the claimant, prevented the libelant from 
performing his contract with the Cable Towing Company and earning 
his freight. The claimant knew, or had notice équivalent to knowl- 
edge, of the terms of the contract between libelant and the Cable Tow- 
ing Company, and knew that the libelant was not the agent of that 
Company in receiving the cable. The claimant also knew that by ap- 
propriating libelant's boat in order to coerce the Cable Towing Com- 
pany to pay for the cable, the libelant would be prevented from per- 
forming his contract with that company, and from earning his freight. 
The circumstance that the claimant had the right to thus compel pay- 
ment of the Cable Towing Company as against that company, does 
not affect the rights of the libelant, because as against him the claim- 
ant had no such right. Under such circumstances the libelant is not 
to be placed in a worse condition through the conduct of the claimant 
than he would occupy if he had been permitted to perform his con- 
tract and earn his freight. The claimant should, therefore, be deemed 
estopped from asserting that the libelant did not earn his freight. 

The decree of the district court is affirmed, with costs of this ajipeal. 
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Baisin Pertimzbb Co. ». Snbll and another.* 

{Çireua Gowt, S. D. Qeorgia. May 1, 1884.)- 

1. FEDERAL Court— JnRiSDicTioN — Allégations— Oitizenbhip — Pbombmokt 

NOTB. 

To entitle a person to sue upon a promissory note, other than one ne^otia- 
ble by the law-merchant, in a fédéral court, there must be an allégation of 
the citizenship of the original owners of the paper sued on. 

2. Bamb — Pbomissoby Note — Law-Mebohant. 

Since tUe jurisdiction must appear by affirmative allegationa, It is necessaty 
tbat the bill of exchange or promissory note sued on be one negotiable by the 
law-merchant. 
B. 8amb— Bffbot op CoiromoNS. 

The character of the note must détermine the question of jurisdiction, and 
the fact that the party suing is willing to waive certain of his rights under it, 
and sue on such a portion of the contract as might constitute a negotiable in- 
strument, cannot give it. 

Action on Promissory Note. Motion to dismiss for want of juris- 
diction. 

This was an action having a statutory and common-law count on 
a note in the following terms: 

"$1,040. Savannah, Ga., April 20, 1881. 

." On or before the seventeenth day of October next we agrée to pay J. S. Wood 
& Bro., or order, for advances, one thousand and forty dollars, and eight per 
cent, interest from maturity. We waive expressly ail right that we or our 
dépendants may bave to retard the collection of this debt by claiming home- 
stead or personalty exemption, under the laws of Georgia, on any property 
we may hereafter own. If this note la not paid promptly, we agrée to pay 
costs, if sued, and ten per cent, as stipulated attorney's fées. We agrée to 
Bhip, before due, one baie of cottou to J. S. Wood & Bro. for each ten dollars 
of this claim, or in default to forfeit to them the commissions at 2Jf per cent, 
on 500 pounds, at priée of middling cotton, when due. 

"Witness our hands and seals: C. W. Snell. [Seal.] 

"B.W.Snell. [Seal.J 

"Signed in our présence; 
"Geo. W. Wood. 

"Indorsed: J. S. WooD, CHAS. S. Wood. J. S. Wood & Bro." 

The plaintiff in its déclaration avers itself to be a citizen of the 
fltate of Maryland, and that the défendants are citizens of the state 
of Georgia, and allèges therein that the eaid note was indorsed by 
said J. S. Wood & Bro. and by them delivered to said plaintiff, but 
there is no allégation as the citizenahip of Wood & Bro. 

Chisholm dt Erwin, for plaintiff. 

J. K. Hines, for défendants. 

Locke, J., (orally.) There is no allégation of the citîzenship of 
the original owners of the paper sued on, and since jurisdietiou must 

«Reported by W. B. Hill, Esq., of the Hacon bar. 
v.2lF,no.6— 23 
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appear by afSrmative allégations it is necessary that the foundation 
of the suit be a bill of exohange or a promissory note negotiable by 
the law-merchant. Its form at once precludes the idea that it is a 
bill of exchange, but it is claimed that it is a promissory note. It 
is not sufficient that it be a promissory note as between the parties, 
or eveh hëgotiable under certain circumstances and with certain con- 
ditions, but it must be negotiable by the law-merchant. It must be 
a positive promise and agreement to pay the holder a sum certain at 
a given date, without detractioB or conditions; an amount that is 
easily determinable from its owh face without further seareh or in- 
quiry. The charaoter of the note must détermine the question of 
jurisdiction, and the fact that the party suing is willing to waive 
certain of bis rights under it, and sue on such a portion of the con- 
tràct as might oonstitute a negotiable instrument, cannot give it. 

It is apparent that the last clause in the note in suit contains con- 
ditional provisions, which might be still undetermined at its matu- 
rity, Bo that it could never bear upon its face a f uUy settled amount 
due, which fact is conclusive against its negotiability under the law- 
merchant, and consequently againçt the jurisdiction in a suit upon it. 

The fact that the instrument is under seal bas also been urged, 
which objection, in the light of Coe v. Cayuga Lake B. Go. 8 Ped. Ebp. 
535, would seem to be fatal; but the form and substance of the note 
so fully détermines ail questions that a considération of anything 
further is unnecessary. 

Motion to dismiss is granted. 



Palmée v. Soriven and another, Eeceivera, etc.* 

(Circuit Court, 8. D. Georgia. April 26, 1884.) 

Action against Rbcbitehs. 

When based upon consent to sue, on pétition lo equity court, can only bo 
entertained by that court. 

Common-law Action for Personal Injury. Motion to dismiss for 
want of jurisdiction. 

Denmark é Adams, ioi plaintififs. 

Chisholm é Erwin, for défendants. 

Pabdbe, J., (orally.) Permission to sue must be given by the 
equity court. Such permission cannot confer jurisdiction upon any 
other court, ratione materiee or rations personce. In this case, the per- 
mission being obtained from the court of equity, this suit was permit- 
ted only to be brougbt in that court. There is no permission to sue 

> Reported by W. B. HIU, Esq., of the Maçon bar. 
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in tfais court on the law side. This court, as a court of law, is wîth- 
ûut jurisdiotion, so far as the record shows, by reasou of the citizen- 
ship of the parties, and consequently has no jurisdiction in the case. 
Motion granted. 

Locke, J., concurs. 



Hausmeistbe V. foRTEE, Treasurer, etc. 
{Oireuit Covrt, D. Oalifornia. August 25, 1884.) 

Equitt Jubisdiction— Adéquate Remedt at Law — Rbt. St. f 723— Patmbnt 
OF Coupons on Municipaii Bonds— Mandamus. 

Where a writ of mandamus will lie to compel a citr treasurer to paycoupona 
due on bonds of the city out of the fund provided by statute, or to compel 
the proper olflcera to set apart taxes collected aB a sinking fund for the pay- 
ment thereof , the bondholder has au adéquate remedy at law, and cannot pro- 
ceed by bill in equity, not ancillary to any pending proceedingat law, toeajoia 
the application of the f uuds to other purposes. 

'lû Equity. 

Rosenbaum & Scheeline and S. C. Démon, for complainant. 

W. A. Anierson and J. H. M.cKune, for défendant. 

Sawybe, J. This is a biii in equity, filed against the treasurer of 
Sacramento city by a holder of $10,000 of the bonds, and $600 over- 
due coupons thereon, of the city of Sacramento, issued in pursuance 
of the laws, and under the circumstances fully set forth in Kennedy 
V. City of Sacramento, 19 Ped. Eep. 580. The bill allèges the facts 
relating to the issue of the bonds and the amount held by complain- 
ant; that there is a large amount of money — $174,000 and upwarda 
— ^in the interest and sinking fund in the city treasury, applicable to 
the payment of said coupons, and something over $170,000 of taxes 
and water rents, collected for the year 1883-84, in the city treasury, 
and that "it is the duty of said treasury to apportion and set apart 
to said 'interest and sinking fund' fifty-flve per cent, of the whde of 
said revenues, and to hold and pay out the said fifty-five per cent, of 
said sums for the purposes of said fund and no other purpose ; " that 
the complainant has demanded payment of said coupons held by him, 
and that said treasurer should set apart said 55 per cent, to said in. 
terest and sinking fund, and only apply it for the proper uses of said 
fund; that said treasurer refuses to comply mih said demand, and 
is unlawfully diverting said fund to otaer objects of city expenditure, 
and, if not restrained from so doing, will appropriate the whole of 
said fund to such other objects, and leave nothing applicable to the 
payment of said bonds and coupons. He therefore asks, as relief, 
that défendant be perpetually enjoined from paying out said mone^ 
for any other purpose than the liquidation of said bonds and coupons ; 
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and he farther asks for a preliminary injunction pendinp; the suit. 
Défendant dèmurs to the bill on the ground of want of equity, and 
that theJacts disclosed show no cause of équitable jurisdiction. He 
also opposes the preliminary injunction on the same grounds. 

Section 723, Eev. St., provides that "euits in equity shall not be 
sustained in^either of the courts of the United States, in any case 
where a plain, adéquate, and complète remedy may be had at law." 
And this provision has been often recognized and enforced by the 
suprême court of the United States; as in Hipp v. Babin, 19 How. 
271; Parker V. IVinnipiseogee Co.2'Blaok,5iô; Watsonv.Sutherland, 
5 Wall. 74, and many other cases. 

In this case, if, as alleged, there are funds in the treasury appli- 
cable to the purpose, it appears to me that the complainant has a 
plain, adéquate, and complète remedy at law, by mandamus, for the 
non-payment of any lawful coupons held by him now due. Also, a 
complète remedy at law, by mandamus, if any remedy he has at this 
time, to compel défendant to set apart any moneys in the treasury 
required by law to be set apart as a "sinking fund" for the payment 
when they fall due of any bonds held by him not yet matured. In a 
case relating to a part of thèse same bonds, the suprême court of Cali- 
fornia, in Meyer v. Porter, 2 Pac. Eep. 884, held that a mandamus 
shonld issue to compel the treasurer of Sacramento to pay the over- 
due coupons, there being money ip the treasury applicable to their 
payment. 

It is alleged in the bill that there is a much larger amonnt of 
money applicable to the purpose in the treasury than is necesaary 
to pay complainant's overdue coupons. That being so, the suprême 
court hold that it is the duty of the treasurer to pay them, and, if he 
refuses payment, that he can and should be compelled to pay them 
by mandamus. So, also, in Meyer v. Brown, the suprême court of 
the state, sitting in bank, in regard to this same class of bonds, unan- 
imously held the writ of mandate to be a proper remedy to compel 
the city authorities to levy a tax to supply a fund to pay thèse cou- 
pons. In this case the court followed the juigment of the suprême 
court of the United States in Louisiana v. Pilsbury, 105 U. S. 302, 
which directed a writ of mandamus to issue to compel the city of 
New Orléans to levy an annual tax to pay the interest on the bonds 
then in question. See, also, Kennedy v. Sacramento, 19 Fed. Eep. 
580. 

From thèse cases it is clear that if there is money in the city treas- 
ury applicable to the purpose, — and it is allpged that there is, — the 
treasurer can be readily compelled by mandamus to pay the amount 
due complainant on bis coupons; and if the ofiBcers do not provide 
the funds by levying the proper tax, that they can be compelled to 
do so by mandamus, This is a remedy at law direct, speedy, and 
adéquate, and, as was stated in the last case cited, the only remedy, 
in 'iiew of the provisions of the statute under which the bonds were 
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issued and accepted. The decree asked for in this bill would afford 
no relief whatever without other and indépendant proeeedings at law. 
It would simply keep the money in the treasury. No decree for the 
payment of the money could be made, because a judgment against 
the city, at law, would be ample for that purpose where a judgTient 
could be had, and no sueh decree is asked. But, in the case of thèse 
bonds, it was held in Kennedy v, Sacramento, supra, that a judgment 
at law against the city could not be obtained under the statute. For 
the same reasons, no decree in equity could be had, even if the court 
had jurisdiction in other respects to enter such a decree. But it has 
none, as the remedy, if any, would be a judgment at law. The de- 
cree asked does not appear to be ancillary to any proceeding at law now 
pending, or even contemplated, to obtain the money if retained in the 
treasury. But if it is the duty of the treasurer to pay thèse coupons 
out of the funds alleged to be in the treas ary, the most c reot, speedy, 
and effective way to obtain payment is by mandamus in a court of 
law. This remedy is complète and adéquate. le would not only 
prevent the money from being diverted to other purposes, — ail that 
this bill seeks, — but would secure the payment of the overdue coupons 
held by complainant, and be, in itself, a full and adéquate remedy, 
while that sought in this bill could only be ancillary t,o some other 
remedy in a court of law, to which complainant would be driven at 
last. 

The bill, in my judgment, présents no case of équitable cognizance. 
The preliminary injunction must be denied, the demurrer to the bill 
sustained, and the bill dismissed; and it is bo ordered. 



Fkioe, Eeceiver, v. Colbman and others. 
(Gireuit Court, D. Masmchusetts. Beptember 3, 1884.) 

1. Equity— PLBADiîfG — MuiiTiFARiousNESs— Action bt Rkcbivbr op National 

Bank. 

Where a bill, bvought by the receiver of a national bank against ail of the 
directors holding office during the existence of t^e bank, the légal représenta- 
tives of deceased directors, and the cashiers of the bank, joins claiins for 
losses suft'ered by the bank by reason of the directors' négligence and inatten- 
tion, and claims for losses suflered by the stockholders by reason of having 
been induced to subscribe for new ahares by misrepresentations of the direct- 
ors, it is muîtifarious. 

2. Same— CaKTArNTY— Uemubrer. 

Where such a bill does not state the dates of the losses sustained by the cor- 
poration, nor the dates of the acts or omissions contributingto those losses, with 
sufflcient certainty to inform each of the défendants with which and how many 
of the losses it is sought to charge him, it is demurrable. 



In Equity. 

A. A. Ranney and •/. R. Clark, for complainant. 
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E. R. Hoar, Henry Baldwîn, J. W. Rîchardson, Sherman é BeU, 
Richard Stone, Geo. F. Williams, Jesse F. Wheeler, Joseph Cuttler, 
Morse é Allen, &nà.Brooks dt Nichais, for défendants. 

Before Gbay and Nelson, JJ. 

Gbay, Justice. To the biU in its présent shape the démarrera 
for multifariousness and for unoertainty are well taken. The bill is 
clearly multifarious in joining claims for losses auffered by the cor- 
poration by reason of the directors' négligence and inattention, and 
claima for losses suffered by the stockholders by reason of having 
been induced to subscribe for new shares by misrepresentations of 
the directors. The bill, brought against ail those who were direotora 
diiring varions periods of time, does not state the dates of the losses 
Bustained by the corporation, nor the dates of the acts or omission» 
contributing to those losses, with sufficient certainty to inform each 
of the défendants with which and how many of the losses it is sought 
to charge him. The bill must be amended, in thèse respects, at least, 
before the court can justly or intelligently détermine, as between the 
complainant and the several défendants, whether the bill is multi- 
farious in joining as défendants those who were directors at différent 
times; whether it sets forth a liability upon which the complainant 
can maintain a biU in equity ; and whether it sets forth a cause of 
action which survives against représentatives of deceased directors. 

Demarrers sustained, with costs; leave to amend the bill. 



Hbndeehon V. Centbal Passengeb Ey. Co.' 

Uentbal PASSENOBa Ry. Co. V. LouisviLLE City Ey. Co.* 

{Oireuit Court, D. KetLtueky. July 22, 1884.) 

l. Pkanciiisb — Raii/BOad Cobporation — Consthutotion dp Qbant — MoTnrE 

POWBR. 

A législative grant to the Louisville & Portland RaiJroad Company of a 
franchise to buiîd and operate a rai]road from Lonisvilij to Portland, along 
sucti streets as the city counoil should consent to, with power to use passenger 
and burden cars, tofurnish means of tranaportation, to charge toUs for passen- 
gers and freighta, and "to do and perform every act and thing necessary and 
propev to carry into eiîect the provisions of that act and promote the design of 
the corporation," but without specifying what motive power siiould be used, 
authorized the city council to limit tlie power to be used to horae-power. 
J. CoBPOBATios— Sale oî' Fkanchisb — What Passes Thebbby — Rkpbal of 
Franchtsb— Constitution ALiTT . 

The Kentuclsy act of February 14, 1856, provided that ail privilèges and 
franchises thereaftsr granted to corporations should be subjeot to amendment 
or repeal at the will of the législature. Tlie L. & P. R. Co. had theretofore 
been incorporated, and under its charter had built and operated a street rail- 
road on Bank street. Thereafter, in 1866, lUe Citizens' P. Ry. Co. was incor- 

IReportea by Geo. Du Relie, Asst. U. S Atty. 
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porated, anrl by its charter empowered both to butld and operate street rail- 
ways, witli the consent of the citycouncil, and to lease or purchase the L. &P. 
Bailroad, " ita franchises and ail property." It thereupon purchased the L. & 
P. Railroad, its franchises and property, and operated the road on Bank street. 
The corporate life of the L. & P. B. (Jo. was without lirait ; that of the Olti- 
zens' P. Ry. Oo. was limited to 30 years. Thereafler, in 1872, the L. O. Ry. Co., 
which was iucorporated in 1S64, purchased from the Citizens' P. By. Co. ail or 
its roads, property, and franchises. Hdd, that the corporate existence of the 
L. & P. B. Uo., and its right as a corporation to operate the road, did not 
pass by the saJe of the Citizens' P. Ry. Co., nor by the sale from the Citizens' 
P. By. Co. to the L. C. Ry. Oo. ; that the corporate life of the Citizens' P. Ry. 
Co. was not extended beyond 30 years by the purchase from the L. & P. R. 
Co ; that the Citizens' P." Ry. Co. and the L. C. Ry. Co. each operated the road 
nnder ita own charter; that each of said charters, having been granted subsé- 
quent to thé act of 1856, was subject to the provisions of that act, and that 
their atnendment or repeal was constitutional. 
3. RiaHT OF Wat-^Duk Process of Law— Abandonment by Non-Usbh — Phb- 

BUMPTION OF ABANDONMENT — CONSTITUTIOUALITY OF Nfl-vy GrANT 

A right of way acquired by a railroad corporation, prier to the act of 1856, 
and transferred to a corporation created subsequently to said act, is property, 
and a législative enactment giving it to another corporation is not due process 
of law. Buch right of way may be lost b^ abandonment, and a non-user of 
more than 10 years is lield to be sufflcient évidence of abandonment. Abandon- 
ment is to be more readily presumed where the easement is granted for the 
publie beneflt than where it is held for private nie. When such a right has 
been so abandoned, ix, is con:ititutioual for the state to grant it to another cor- 
poration. 

In Equity. On motions to dissolve injunctions, 

A. P. Humphrey and St. John Boyle, for Louisville City Ey. Co. 
and Mrs. Henderson. 

Brown é Davie, Barnett, Noble d Barnett, and Zach. Phelps, for 
Central Passenger Ey. Co. 

Baeb, J. Thèse cases corne to this court from the Louisville chan> 
cery court, and from the vice-chancellor's court, with injunctions al- 
ready granted upon ex parte motions; and they are now submitted 
upon motion of défendants, in each case, to dissolve the injunctions. 
The Louisville City Eailway Company has filed a cross-bill against 
the Central Passenger Eailway Company, and has moved for an in- 
junetion. Thèse motions really involve the same question, and will 
be oonsidered together, The material question is, who has the right 
to run a street railway down Bank street, in this city, from Nine- 
teenth street to and through Portland to the wharf, by what is com- 
monly called the "Bank-street route?" The Central Passenger Eail- 
ray Company daims this right by and under the authority of an 
ordinance approved January 25, 1884, and an act of the gênerai as- 
sembly approved March 14, 1884. The act repeals ail laws and 
ordinances in conflict with the grant therein made, which is a grant 
to build and operate a street railway over the route in controversy. 
This authority is sufficient, and gives the Central Passenger Eailway 
Company this route, unless the act itself is unconstitutional, as im- 
pairing the obligation of a contract, or because it deprives the Louis- 
ville City Eailway Company of its property without due process of 
law. 
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The state of Kentucky owned, by purchase, tlie Lexington & Oliio 
Eailroad, and donated to the Kentucky Institution for the Education 
of the Blind that part of the road which ran from Sixth street, in 
Louisville, along Main street, and over the Louisville & Portiand 
turnpike (known as Portiand avenue) to the Portiand wharf. The 
franchises of the Lexingtion & Ohio Eailroad, which had been ex- 
tinguished by the sale to the state, were not donated ; but in the act 
approvedr'March 2, 1844, in which the donation was made, and which 
incorporated the Louisville & Portiand Eailroad Company as a part 
of the Kentucky Institution for the Education of the Blind as an 
agency to operate the road donated, power was given "to do and per- 
forai every act and thing neeessary and proper to carry into effect 
the provisions of the act, and to promote the design of this corpora- 
tion." It also gave in express terms the authority for the oompany 
to purchase "passenger and burden cars," and to furnish the means 
of transportation, and "the right to charge and exact tolls and fées 
from passengers, and for transporting any baggage or thing." In an 
amendment approved February 10, 1846, the Louisville & Portiand 
Eailroad Company was given authority to make its "said road" from 
any part of the city of Louisville to any part of the town of Portiand, 
with the consent of the municipal corporations of Louisville and Port- 
iand. There were efforts to organize the Louisville & Portiand Eail- 
road Company under this law, but they were uasuccessful. 

In an act entitled "An act in relation to the Louisville & Portiand 
Eailroad," approved January 9, 1852, it is recited that the company, 
organized under the act of 1844, had surrendered its stock and aban- 
doned the enterprise, and the Kentucky luatitution for the Educa- 
tion of the Blind is invested with ail the rights and powers which 
were given in said act of 1844 and its amendments. It was given 
the authority to manage "the construction and use of said road and 
its appendages," either by its own offioers, or through the président 
and directors of the Louisville & Portiand Eailroad Company, pursu- 
ant to and under a contract which said Institution for the Education 
of the Blind was authorized to make with that company. It was 
provided in the second section of this act that the location of said 
railroad might be made either on the line described in said act of 
1844, or on such line as the Kentucky Institution for the Education 
of the Blind "may choose, with the consent of the city authorities of 
Louisville, so that it shall extend between any points on or near the 
river, above or below the falls, and within two miles thereof." 

The town of Portiand had been united with Louisville and became 
a part of it. In 1853 the city council gave to the président and vis- 
itors of the Kentucky Institution for the Education of the Blind its 
consent to the building and operating a railroad with "horse-power" 
to Portiand wharf, over any street or streets in the city lying north 
of Main street and west of Twelfth street. The Kentucky Institution 
for the Education of the Blind, under the authority given to contract 
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with the Louisville & Portland Eailroad Company, did, bj an agree- 
ment dated April 1, 1853, transfer its right to build and operate a 
railroad, and ail rights and franchises pertaining thereto, to that 
Company, whioh had then been reorganized. The company agreed, 
in considération of this transfer, to pay the Kentucky Institution for 
the Education of the Blind $600 per annum, and a certain part of 
the net profits, should they exceed $15,000 per annum; and did pay 
the $600 for one or moreyears after the road was completed. Under 
the authority thus transferred the Louisville & Portland Eailroad 
Company built, during the years 1853 and 1854, a railroad from 
Twelfth Street over the Bank-street route, (part of which is in oon- 
troversy,) and operated it with horse-power until the Louisville & 
Portland Eailroad Company sold out to the Citizens' Passenger Rail-^ 
way Company, in 1866. 

It was suggested in argument that the franchise granted by the state 
of Kentucky was to build and operate an prdinary steam railroad, 
and the city had no authority to grant the right to this railroad com-' 
pany to build and operate a street ràilway over its streets. There is 
now a well-recognized distinction between the franchise to build and 
operate an ordinary steam railroad, and the franchise to build and 
operate a street railyay over and along the level of streets in a city. 
But it will be observed, in this connection, that the donation was 
made without the franchises of the old Lexington & Ohio Eailroad 
Company being granted with it; and there is no grant, in terms, of 
the use of steam-power in operating the road donated, and certainly 
there is no prohibition of the use of horse-power. Indeed, whatever 
may bave been the character of the old road on Portland avenue, 
which was originally built as part of the Lexington & Ohio Eail- 
road, there can be no serions doubt of the right of the city of Louis- 
ville to indicate the power to be used in propelling cars over a new 
route, which could only be operated with its consent. The législature'» 
grant to operate another road was conditioned upon the consent of 
the city. This was indispensable, and certainly the city might pro- 
tect the local public by limiting the "power" to be used. The Louis- 
ville & Portland Eailroad Company's charter nowhere requires steam- 
power to be used, and the utmost that can be oontended for is that 
the authority to use steam is implied from the character of the road 
donated. The charter gave authority "to do and perform every act 
and thing necessary and proper to carry into effect the provisions of 
the act and promote the design of the corporation;" and, under this 
authority, the Louisville & Portland Eailroad Company could agrée 
to use horse instead of steam power, even if they had the implied 
authority to use steam-power, We think, therefore, the Louisville & 
Portland Railroad Company had the légal right to the road built over 
the Bank-street route, and to operate it with horse-power. This was 
an existiûg right when the aot entitled "An act reserving power ta 
annul or repeal charters and other laws," approved Febmary lé> 
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1856, was passed. The rights of this company may hâve been more 
than those usually embraced in a franchise to build and operate a 
street railway. Thus, it had a right to transport freight as well as 
jjasaengers ; and it may not bave been obliged to bave its road run 
on the same grade as the streets, or to change or alter its grade wben 
tbe grade of the streets was changed. But, whatever thèse rights 
were, if they were greater than are usually embraced in a franchise 
to run a street railway, they were surrendered by a release exeouted 
by the Louisville & Portland Eailroad Company to the oity of Louis- 
ville, dated November 23, 1865. In that release, the Louisville & 
Portland Eailroad Company waived and released ail exemption from 
taxation, and other exclusive privilèges and franchises, and agreed 
that — 

"Said Louisville & Portland Eailroad Company, their Une of road, cars run- 
ning thereon, and property conneeted therewith, shall be subject to the con- 
trol of the gênerai coaneil of said city of Louisville, and the terms and stipu- 
lations contained In the aforesaid articles of agreement, (which said articles 
of agreement are referred to to be read as a part hereof ,) in the same manner 
and to the same extent as the Market-street road, aforesaid, and as though the 
rights, privilèges, and franchises of said Louisville & Portland Railroad Com- 
pany were conferred by, and exclusively dépendent on, said articles of agree- 
ment." 

The "agreement," made part of this writing, was one between the 
oity of Louisville and Isham Henderson and bis associâtes, granting 
them the right to build and operate a street railway over Market and 
certain other streets in the city, and regulating the use and opéra- 
tion of said railway. 

The learned counsel for the défendant insists that the Louisville & 
Portland Railroad Company surrendered ail of its rights and fran- 
chises, and accepted from the oity, who then had the right to grant 
them, ail the franchises which it thereaf ter had ; and bence its fran- 
chises are now repealable. There is some obscurity in tbe language 
of this release ; but, read with the agreement which is made part of 
it, I think it surrendered ail of its rights, privilèges, and franchises 
which were inconsistent with the terms of the agreement between the 
city and Henderson and associâtes, and it surrendered its exemption 
from taxation, and the exclusive right which it claimed to build and 
operate a railroad west of Twelfth street and north of Main street in 
said oity. But it did not surrender its existing road or route, nor 
did it surrender its right to operate it. This right had been given by 
tbe state, and, if surrendered to the city, could not bave been re- 
granted by it. It, bowever, agreed to exercise its rights and oper- 
ate its road as regulated by the terms of the agreement, and subject 
to the control of the gênerai" council. The words "as though the 
rights, privilèges, and franchises of said company were conferred by, 
and exclusively dépendent on, said articles of agreement," preclude 
a construction that the rights, privilèges, and franchises were, in 
fact, "conferred by and exclusively dépendent" upon tbe agreement. 
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This release was upon considération that the city allowed Isham 
Henderson and associâtes (Henderson being the chief owner of the 
Louisville & Portland Railroad) the right to build and operate a road 
over Market street and certain other streets in said eity, that were 
intended to connect with the Louisville & Portland Railroad, and be 
one System of city street railways. Subsequently, by an act ap- 
proved January 9, 1866, the gênerai assembly ineorporated Isham 
Henderson and associâtes under the corporate name of "The Citi- 
zens' Passenger Eailway Company." The Citizens' Passenger Rail- 
way Company, immediately after its organization, purchased the 
road, Personal property, and franchise of the Louisville & Portland 
Eailroad Company. The transfer was made through the Louisville 
chanoery court, and the deed of the spécial commissioner is broad 
enough in terms to include ail the property and rights which the Citi- 
zens' Passenger Eailway had législative authority to purchase. 

It is important to consider and détermine, at this point, exactly 
what the Citizens' Passenger Eailway Company obtained by its pur- 
chase. The charter to the Citizens' Passenger Eailway Company 
was given for the purpose of utilizing the previous agreement be- 
tween Henderson and associâtes and the city of Louisville, and to 
imite the Louisville & Portland Eailroad with the System of railways - 
authorized by the agreement; but the powers granted were much 
broader, and intended to allow the System to be extended as the pub- 
lic necessity might thereafter require. The charter's existence was 
limited to 30 years by the first section, and in the second it was 
authorized and empowered, with the consent of the gênerai council of 
Louisville, and upon terms prescribed by it, to construct, maintain, 
and operate single or double track street railways "in, on, over, and 
along" any street or streets, highway or highways, within the then or 
future limits of the city. In the same section, and immediately fol- 
lowing, it is provided that "said corporation is also authorized to lease 
or purchase the Louisville & Portland Eailroad, its franchise, and ail 
property appertaining thereto. " The corporate life of the LouisvilUe 
& Portland Eailroad Company was without limit, and the Citizens' 
Passenger Eailway Company was limited to 30 years. Did this au- 
thority and the purchase under it extend the corporate life of the 
Citizens' Passenger Eailway Company and authorize it to operate 
the Louisville & Portland Eailroad as a corporation after the expira- 
tion of the 30 years ? We think not. The Citizens' Passenger Eail- 
way Company purchased the road, and the rights and privilèges at- 
tached thereto, and subject to the agreement made with the city of 
Louisville and others, and the franchise of the Louisville & Portland 
Eailroad Company, which did not pertain to its own corporate func- 
tions and existence. The latter remained in the Louisville & Port- 
land Eailroad Company, and did not pass by the purchase. If the 
Citizens' Passenger Eailway Company had leased instead of purchas- 
ing the road, it would hâve been quite clear that the road wonld hâve 
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beeil operated under the corijorate authority given to the Citizens' 
Passenger Eailway Company, and not under the corporate authority 
of the Louisville & Portland EaUroad Company. I think this is 
equally clear, though the Citizens' Passenger Eailway Company pur- 
chased, instead of leasing, the road and its property and franchises. 

We hâve been referred to many cases in which the courts hâve con- 
strued acts consolidating two or more existing corporations into one, 
and some acts where the législature has authorized a merger of the 
stock, of an existing corporation into another existing corporation, 
and united the property and management of the two corporations 
into one. In thèse cases it has often become important to détermine 
whether the act authorizing the consolidation or merger created a 
new corporation and dissolved the old ones, or whether the législative 
intent wg,s to leave the original corporation still existing, with its 
rights, privilèges, and immunities. This is always a question of in- 
tent, to be gathered from the language of the act and circumstances 
suri'ounding each enaotment. Thus, in Railroad Go. v. Maine, 96 
U. S. 49Ô, and Railroad Go. v. Georgia, 98 U. S. 359, it waa deter- 
mined that thèse acts of consolidation were new charters, and sub- 
ject to amendment or repeal, although the act of consolidation gave, 
.in terms, ail of the franchise, privilèges, and immunities of the old 
charters which were passed without the réservation of the state to 
amend or repeal. In Tomlinson v. Branch, 15 Wall. 462, and Cen- 
tral R. R. y. Georgia, 92 U. S. 665, the suprême court deeided that 
it was not the législative intent to dissolve the existing charters and 
ereate a new one, and hence the privilèges and immunities of the 
original charters, which were not subject to the reserved right of the 
state to repeal or annul, could not be changed without the consent of 
the corporation. The conclusions in thèse cases, as in the other 
cases, were arrived at by a construction of the législative act, con- 
Btrued by the light of the surrounding circumstances in each case. 

The Citizens' Passenger Eailway Company purchased of the Lou- 
isville & Portland Eailroad Company its road, its rights, and priv- 
ilèges, and indeed ail of its rights and franchises; excôpt it did not 
get from it the right to operate the road as a corporation. That 
came from its own charter, and not by the purchase. This right 
being granted to the Citizens'. Passenger Eailway Company, with the 
reserved right of repeal or amendment, the state of Kentucky has the 
constitutional right to repeal this corporate right, in whole or in part. 

Greenwood v. Freight Go. 105 U. S. 13, is a very instructive case 
upon this question. There the suprême court sustain as constitu- 
tional an act of the gênerai assembly of Massachusetts which re- 
pealed the charter of a street railway company that had built and 
was operating its road in Boston, and authorized another company, 
then orgauized, to ta;ke its track within four months, "subject to the 
laws relating to the taking of land by railroad oompaniôs, and the 
compensation to be made theref or. " The courte in its opinion, says' 
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"That whatever right, franchise, or power in the corporation dépends for 
its existence upon tlie granting clauses of the charter is lost by repeal. 
* * * It résulta, from this view of the subjeet, that whatever right re- 
mained in tlie Marginal Company toits roUing stock, its horses, its harness, 
its stables, tlie debts due to it, and the funds on hand, if any, it no longer had 
the right to run its cars through the streets, or on any of the streets, of 
Boston. It no longer had the right to cumber those streeta with a railroad 
track which it could not use, for those belonged by law to no person of 
right, and were vested in défendants only by virtue of the repealed charter." 

There is an intimation in this case that the right to use the streets 
for operating a street railway is not to be valued in estimating the 
value of the property of a railway company. This seems to be the 
rule in Massachusetts. Metropolitan R. IL v. Highland Ry. Co. 118 
Mass. 290. This rule must be upon the idea that this right of way 
is held at the pleasure of the state, and when the right is withdrawn 
by the state there is nothing to value; or, where there is a right re- 
served in the state to allow another company to use the track upon 
paying compensation, this right to use the streets, given the first com- 
pany, should not be paid for, as it was given for the public benefit. 

The Louisville City Eailway Company subsequently, in 1872, pur- 
chased of the Citizens' Passenger Eailway Company ail of its roads, 
property, and franchises; but this did not give that railway company 
a right which. the Citizens' Passenger Eailway Company had not pur- 
chased and did not hâve. The Louisville City Eailway Company, 
operated the road, as well as the others purchased, under its own 
charter, as to the corporate right to operate a street railway, and 
not under eitheï the Louisville & Portland Eailroad Company's or 
the Citizens' Passenger Eailway Company's charter. The Loaisville 
City Eailway Company's charter was passed after the act of 1856, 
and is therefore, like the Citizens' Passenger Eailway's charter, sub- 
jeet to amendment and repeal. 

The fact that the Louisville & Portland Eailroad Company pur- 
chased of the Kentueky Institution for the Education of the Bliùd its 
right to build and operate this railroad, does not, I think, make any 
différence. The corporate right to operate this road as a corpora- 
tion was given the Louisville & Portland Eailroad Company by the 
state, and was not purchased by it. But if it had been purchased by 
it of the Kentueky Institution for the Education of the Blind, it would 
make no différence ; since the question is whether the corporate right 
was authorized to be, and was, sold to the Citizens' Passenger Eail- 
way Company. 

Although the Louiaville City Eailway Company has no right, as a 
corporation, to build and operate a street railway over the route in 
controversy, yet, if there is an existing right of way over this route, 
belonging either to the Louisville City Eailway, its stockholders, or 
the mortgagee of the Citizens' Passenger Eailway Company, it is 
property, which should be pyotected, and cannot be taken except by 
due process of law. A législative eûadment, giving this rigbi of way 
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to the Central Passenger Eailway Company, if it is the property of 
the Louisville City Eailway Company, is not due process of law. 
The Gitizens' Passenger Eailway Company obtained an existing right 
of way over this route by its purchase, and this company continued 
to operate the route until it sold to the Louisville City Eailway 
Company, June 1, 1872, exeept between April 1, 1868, and January 
1, 1870. The road was not operated at ail between April 1, 1868, 
and until some time in December, 1869. This was in conséquence 
of an arrangement between the Louisville City Eailway Company and 
the Citizens' Passenger Eailway Company not to operate the road ; 
and for this the Louisville City Eailway Company paid the Citizens' 
Passenger Eailway Company a bonus of $750 per month. The Lou- 
isville City Eailway Company had, and still has, a line of road along 
Portland avenue, which was about 600 feet north of the Bank-street 
route, and paid this sum to get rid of a competing road. After the 
purchase, the Louisville City Eailway Company operated the Bank- 
street route only a month, and hâve not operated the route since July 
8, 1872, Bank street, between Seventeenth and Thirty-third streets, 
was then unpaved; and in 1873 that part of the street between 
Twenty-sixth and Thirty-third streets was ordered to be paved. This 
was done by J. C. Dennis, with whom was Isham Henderson as a 
secret partner in 1873-74. The contractors took up that part of the 
road which was in the street which they were paving. Subsequently, 
perhaps the next year, another part of Bank street was paved, by 
order of the councÛ, and the road in this part was taken up by the 
contractors. The Louisville City Eailway Company sold the iron 
rails which were upon this entire route. This was in 1873 or 1874; 
and the company has ne ver relaid any part of the track over the 
route in controversy. It never attempted to do anything towards 
re-establishing or operating this route until the summer of 1882. 
The company then attempted to lay cross-ties upon part of this route, 
but was stopped by the police of the city. This attempt waa made, 
however, after there was a move made by another railway company 
to obtain the route and operate a street railway over it. The strug- 
gle then commenced for the possession and control of this route 
seems to bave continued to the présent time. 

When the act of March 14, 1884, was passed, there had been a 
non-user of this route for nearly 12 years. The parties hâve taken 
a great deal of testimony to show the motive of the Louisville City 
Eailway Company in this non- user. There is no controversy as to 
the length of the non-user; and it is clear, from the évidence, that at 
the time of the purchase the Louisville City Eailway Company did 
not intend then to continue to operate the route as a street railway. 
Its then value to that company was that it should remain idle, and 
not be a competing line with the Portland-ayenue road. But whether 
this non-user was intended to be only temporary, and to cease when 
the route became settled, or the gênerai council of the city required 
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the route to be operated; or whether the non-user was intended io 
be permanent and the route abandoned as a street railway, — are ques- 
tions of intent, and always difficult to détermine after the event. 

Mr. DavisoQ, who was the président of the Louisville City Eailway 
Company at the time of the purchase, and until 1878, bas given his 
déposition ; and his évidence is to the effect that the Louisville City 
Eailway Company never intended to operate this road as a street rail- 
way again, but the right to the route was claimed because it was 
thought to be of some value as a connection to a bridge which the 
Louisville & Portland Eailroad Company had législative authority to 
build across the Ohio river. Mr. Davison evidently thought the Bank- 
street route of no value to his company as a street railway, except to 
destroy it, and thus prevent what be calls "cut-throat compétition." 
He is sustained by the fact proven, that the Louisville City Eailway 
Company made two mortgages, one in 1875 and the other in 1877, 
which purported to convey ail of itsproperty; and this route wasnot 
mentioned in either of them. 

There is évidence to the effect that the Louisville ôity Eailway 
Company was in pecuniary difficulties during most of this time, and 
it could not h'ave relaid this track without very considérable outlay, 
and that there was no public necessity for the outlay, as the Port- 
land-avenue road accommodated the travel. 

Mr. Littel, who is and has been for years the superintendent of 
the Louisville City Eailway Company, says that the company had 
the intention of relaying the track and operating the road whenever 
the settlements along that route were sufficient to sustain or require 
such a road, and states that he and Mr. Davis, who is the prési- 
dent of the road and has been since 1878, and who lives in New York, 
examined the route on two occasions to see if the settlements along 
the line would justify the route being relaid and operated. He ex- 
plains that the iron rails sold were "T" rails, and unsuitable to be 
relaid on a paved street, and says that in laying a track on Bank 
street, between Sixteenth and Seventeenth streets, in the fall of 1876 
or the spring of 1877, he put the track on the side of the street, so 
that it might be one of a double track when the Bank-street route was 
relaid. The permission to lay this track as part of another route 
was obtained from the city council ; but the language of the drdi- 
nance, which was drawn by Mr. Littel, is such as neither to waive the 
old right nor claim it. Mr. Littel says that this was done intention- 
ally. 

I am of opinion that the weightof évidence is that the Louisville 
City Eailway Company did not intend to operate this route as a 
street railway, and that its purpose was to abandon it as a street- 
railway route; and this purpose was not changed until there was a 
prospect of another railway getting the right to build and operate * 
road over this route. 

The right which the state gives à street-railway eompany to main» 



368 FEDERAL REPORTER. 

tain and operate îts road over streets is a peeuliar one, and in many 
respects unlike the right of way which one person has over the land 
of another. It is a right which may be given without the consent of 
the person who owns the fee-simple of the land over which the street 
runs, and without the consent of the lot-owners on the street. It is 
considered to be a legitimate use of a street, and is given for the ac- 
commodation of the public, and to facilitate travel. The ordinary 
sarriage has the right of way over the street when using and travel- 
ing over it. The street car has this and something more; it has a 
right superior to other vehicles to run over its own tracks, and this 
right is exclusive as against other street cars, unless they hâve ob- 
tained a spécial right to use the tracks. Eailway (street) companies 
hâve also the right to occupy the streets to an extent necessary to lay 
and repair their tracks. Thèse companies, having expended money 
and labor in building and maintaining their roads, are entitled to a fair 
compensation for their use by the public ; but, in estimating this com- 
pensation, no estimate of the value of the use of the street should be 
made, because that is given to facilitate travel and for the public ben- 
efiti and not for the private use and benefit of the railway company. 
Jersey City é B. Ry. Go. v. Jersey City â H. Ry. Co. 20 N. J. Eq. 70. 
The rules which apply to the non-user or abandonment of a right of 
way or other like easements, that are held and owned for private use 
and benefit, should not be applied with strictness to this kind of right, 
which is given and held for the public use and benefit. An abandon- 
ment should be much more readily inferred in such a case than where 
the easemént is held and owned for private use and benefit. Indeed, 
I think the mère non-user of this route for 10 years, without the con- 
sent of the state or the city, should be suffioient évidence of abandon- 
ment, and authorize the state to assume that f act, and grant the right 
to another. 

The only case we hâve seen which touches the point under consid- 
ération is Hestonville R. Co. v. City of Philadelphia, 89 Pa. St. 215. 
ïn that case, a street-railway company had the right expressly given it 
by the state to lay and operate a double-track railway through a part 
of Callowhill street, Philadelphia. The company obtained the con- 
sent of the city council and laid down a double track, and operated 
its road for some years. The company then took up one of the tracks, 
and operated its road over only one track in that street for 10 years, 
and then relaid the other track which it had taken up. The city of 
Philadelphia brought suit in equity to enjoin the company from re- 
iaying and operating its road over this double track, and the court 
of appeals, reversing the lower court, held that such a suit could not 
be sustained. It will be observed that the state took no action in the 
matter, and there was nothing in the facts that indicated an aban- 
donment of a double track. The company operated its road contin- 
uously, and, in doing so, it changed from a double to a single track, 
and then back again to a double track. This is merely a change in 



HBNDERSON V. CENTBA.L PASSEN,GEE BY, CO. 369. 

Ihe mode of exercising a right given by the state, and is very like 
that of a change in the rails or cars used. The state and the city, 
as the représentatives of the public, gave the use of the Bank-street 
route ; and, if that right had been abandoned or lost by the action, 
or the non-action, of the Louisville City Railveay Company, it would 
revert to the state as representing the public. It was proper for the 
state to assert its control of this right of way, if in fact it had reverted. 
This was a législative act; but, if the right had not reverted by aban- 
donment, or other cause, then the législative department could not, 
by a statute, transfer a right of way which was private property from 
one to another, We hâve seen that the Louisville City Eailway Com- 
pany had abandoned whatever right it had to operate a street rail- 
way over thèse streets; and hence the state coald legally grant this 
right to another company, for a like purpose. 

The act of March 14, 1884, was necessary to givô to the Central 
Passenger Railway Company any right to use this route for a street 
railway, eveh though the Louisville City Eailway Company had no 
claim or right; and that act is not uneonstitutional as impairing the 
obligation of a contract, or depriving any one of property without 
due process of law, for the reasons given. 

The complainant, Mrs. Henderson, as the owner of the mortgage 
bonds ibsued by the Citizens' Passenger Railway Company, has no 
other or greater right than the Louisville City Railway Company has. 
She holds her mortgage lien, upon the right to use this route as a 
street railway, subject to the contingency that the right might be 
abandoned or lost by the mortgagor or its vendee. The injunction 
in her case was granted before the passage of the act of March 14, 
1884, or the ordinance of January 25, 1884, and was granted ex 
•parte, and without notice. The injunction in Central Passenger Ky. 
Go. V. Louisville City Ry. Co. was also granted ex parte, and without 
notice. I hâve therefore considered the questions involved as if the 
existing injunctions were restraining orders under the practice of this 
court, and the motions now made were for injunctions upon notice, 
after bill and answer. 

In the case of Henderson v. Central Passenger By. Co. the motion 
to dissolve the injunction should be and is sustained. The motion 
for an injunction on the'cross-bill of the Louisville City Railway Com- 
pany is refused. In the case of Central Passenger Ry. Co v. Louis- 
ville City Ry. Co. the motion of the défendant Louisville City Rail- 
way Company, to dissolve the injunction, is overruled. 
v.2lF,no.6— 24 
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TOMPKINS ». LiTTLB EoOK & Ft. 8. Rt. Co. 
{Circuit Court. E. D. Arkanaaa. 1883.) 

1. LoAN op Statb Bonds to Railroad Comfanibs— Arkansas Act Constbubd. 

The act of the gênerai assembly of the state of Arkansas, providiag for a 
loaa of the bonds of the state to railroad companies, required the companies 
receiving the state bonds to pay them ; and, to secure corapliance with thig 
requirement, the act created a statutory lien on the roads of the companies re- 
ceiving the bonds, and thls lien stands as a security for the payment ol the 
bonds in f avor of the bona ftde holders of the same. 

2. Samk— RuLE FOE CoNSTRUma Such Acts. 

The uniform and unvarying rule for the construction of statutes of this char- 
acter is that ail atnbiguities are to be construed agaiust the private corpora- 
tion, and favorably for the rights of the state. 

In Eauity. 

This cause first came before the court on demurrer to the bill. For 
a full statement of the case, and for the opinion, of the court over- 
rulling the demurrer, see 16 Fbd. Eep. 6. Upon final hearing be- 
fore Mr. Justice Miller and District Judge Caldwell the bill was dis- 
missed in conformity with the opinion of the former. 18 Fbd. Eep. 
â4é. 

John McClure and John R. Dospassos, for plaintiff. 

John F, Dillon and 0, W. Huntington, for défendant. 

Caldwell, J., dissenting. I dissent from the opinion of the court 
in this case. I agrée with the court that the décision of the suprême 
court of the state, holding the act under which the bonds were issued 
nnconstitutional, does not affect the rights of the parties to this suit; 
and that the case of Railroad Cos. v. Schutte, 103 U. S. 118, is con- 
clusive on this point. Any expression of opinion as to the soundness 
of the décision of the state court or its binding force on this court is 
therefore unnecessary. The material question in the case is whether, 
under the act of 1868, the state had a lien on the roads of the com- 
panies receiving the state-aid bonds to secure their payment. The dé- 
cision of this question turns mainly on the construction of the seventh 
and eighth sections of the act. I adhère to the opinion that a Sound 
exposition of thèse sections was given in the opinion on the demurrer. 
The views there expressed are strengthened by the facts disclosed by 
the évidence at the hearing. It is not my purpose to repeat the views 
of the circuit judge and myself expressed in that opinion, but to no- 
tice briefly the reasoning by which the learned circuit justice arrived 
at a différent conclusion. 

The meaning of the words "tax" and "taxation" in the act seems to 
be plain, and their use appropriate. By the laws of this state, taxes 
are made a lien on the property on which they are assessed. A fail- 
ure to assess and colleot the taxes on real property for any year or 
nnmber of years, does not deprive the state of the right to hâve its 
taxes for such period afterwards assessed and coUected. Omission of 
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lands from the tax-books is not équivalent to payment of the tax, and 
is not a donation of the tax to the owner. The property is bound for 
the tax, which ought to bave been assessed and collected, in whoseso- 
ever hands it may corne; and when assessed for the omitted years, it 
is no answer to a demand for the taxes, that it was not on the tax- 
books for those years. Burroughs, Tax'n, § 93. Taxes, like the cove- 
nants of a deed, are the serfs of the soil, and foUow it. Worthen v. 
Badgett, 32 Ark. 539. "By our laws, taxes Sivegliba ascripti, — serfs 
of the soil, — a charge which follows the land in whasesoever hands it 
may go. And if the tax sale may be invalid to divest the title of the 
former owner by reason of irregnlarities and failure of the officers 
properly to discharge their duties, yet the purehaser is subrogated to 
the lien of the state." Coats v. Hill, 41 Ark. 149. The constitu- 
tional raie that taxes must be levied by a gênerai raie, both as to rate 
and mode of assessment, bas no application to this case. For a val- 
uable considération, which they hâve received and appropriated, the 
railroad companies agreed to pay the tax stipulated in the act, and 
they are estopped to deny its validity. Furguson v. Landram, 6 Bush, 
(Ky.) 230. This case is cited approvingly by the suprême court of 
the United States in Daniels v. Tearney, 102 U. S. 421, where the 
court says : 

"In the case first cited {Furgtison v. Landram) an injunction was applied 
for to prevent the collection of a tax, authorized by an act of the législature 
passed during the làte civil war, to enable the people of a country to raise- 
volunteers and thus avoid a draft for soldiers, and that object had been 
accomplished. In disposing of the case the court well asked: «Upon what 
principles of exalted equity shall a man be permitted to reçoive a valuable 
considération througha statuteprocured by his own consent, or subsequently 
sanctioned by him, or from which he derived an interest and considération, 
and then keep the considération and repudiate the statute?' " 

It is not a correct interprétation of the act to say this tax was to 
be assessed upon an invisible and intangible corporation. It struck 
deeper, and fastened itself on the road. There are two riews to be 
taken of the act in this regard, either of which is fatal to the présent 
pretensions of the companies. The right given to the state, "by the 
writ of séquestration, to seize and take possession of the income and 
revenues" of the company to pay interest, as it accrues, and the prin- 
cipal of the bonds of the state, itself imports and créâtes a lien on the 
road. The "income and revenues" of a railroad company include its 
"eamings." In Ketchum v. Pacific R. B. the act provided that the 
county bonds loaned to the company should be paid out of the "eam- 
ings of the said Faciâc Railroad." On the final heariug of that cause, 
at the circuit, the learned circuit judgé said : 

"Upon considération of the demurrer, we held that the eflect of the légis- 
lation of the state, applicable to this transaction, and the acts and contracts 
of the parties, was to give to the county a lien, statutable in its origin, and 
équitable in its nature, upon the ' eamings ' of the railroad, and upon the 
road and franchises of the company, as (so to phrase it) the mother of the 
earnings. 
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"Aside from this, and on gênerai prineiples, if the doctrine laid down by 
Lord Chancellor Thurlow in Legard v. Hodges, 3 Brown, Ch. 531, 538, • that 
where parties come to an agreement as to tlie produce of land, that the land it- 
self will be affected by the agreement,' and equity will speoiflcally enforce the 
agreement against the party who makes it, and ail persons with notice, — if 
this doctrine is Sound to the extent stated and applied in that case, (see S. C. 
4 Brown, Ch. 421,) the county is entitled to hâve the ♦ earnings ' arising from 
the property specifically applied as provided in the second section of the act 
of January 7, 1865. It would become a lien or charge upon the earnings, 
and the road out of whioh the earnings muât necessarily come, effectuai 
against the company and subséquent mortgagees and purchasers with no- 
tice. " 2 Story, Eq. Jur. § 1231. 

The suprême court affirmed this judgment, declaring the act of 
18(55 constituted a contract — 

"By which the state, the railroad company, and the county appropriated 
tiie company's earnings to the payment of the interest on the county's bonds, 
such payments to continue until the bonds were paid ofE by the company. 
No subséquent législation could deprive the couijity of the security thus ac- 
quired. ÎTor could parties who claim under subséquent iticumbrances, and 
who are chargeable with notice of the appropriation màde by the act of 1865, 
destroy the équitable lien of the county, even with the consent of the railroad 
company. "With this lien tlie property itself was chargeable, by wjiomsoever 
it or the funds accruing therefrom are or may be held." Ketohum v. St. 
Louis, 101 U. S. 318. 

In this case an appropriation of the "earnings" of a railroad waa 
held to establish a lien on the "road and franchises of the company," 
effective against the company and subséquent purchasers and incum- 
brancers, because, in the language of the learned circuit judge, the 
road was "(so to phrase it) the mother of the earnings. " In my judg- 
ment, the opinion of the court in the case at bar is irreooncilable 
with the reasoning and conclusion of the suprême court and the au- 
thorities cited in Ketchum v. St. Louis. 

But the act of 1868 goes muoh further than the Missouri act. The 
act, upon the construction of which the case of Ketchum v. St. Louis 
turned, contained no déclaration that the obligation of the company 
to pay the county bonds should constitute a claim or lien on the road. 
The seventh section of the act of 1868 provides: 

"The taxation in this section provided to continue until the amount of 
bonds issued to such company, with the interest thereon, shall hâve been 
paid by said company as herein specified, in which case the said road shall be 
entitled to a discharge from ail claims or liens on the part of the state." 

The légal effect of this clause is the same as if it read that the 
claim or lien of the state on the road should not be discharged until 
the bonds were paid. It is immaterial whether the affirmative or 
négative form of expression is usèd; the intention is clear and the 
légal eflfect the same. It plainly shows the contracting parties must 
hâve intended and agreed there was a lien; and the courts will givè 
effect to that intention, though not expressed in the mpst approved 
légal, formula. It is the intention of the parties and not their gram- 
rhar that courts look to in construing a contract. It is sufficient tp 
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create a lien or morfcgage that it appears in any part of the statuts 
or contract, aud by any form of expression, that it was the intention 
that it should hâve that effect. No spécial technical terms are re- 
quired to constitute a mortgage or give a lien. 1 Jones, Mortg. § 166 ; 
Whiting v. Eichelberger, 16 lowa, 422; Johnson v. Grofoot, 53 Barb. 
574; S. C. 37How. Pr. 59; Weedw. Standley, 12 ¥la.l&6; MoUU é 
G. P. R. Go. V, Talman, 15 Ala. 472; Jackson v. Garswell, 34 Ga. 279. 
When it is said that upon the payment by the company of the prin- 
cipal and mterest of the state bonds, "the rond shall be entitled to a 
discharge from ail claims or liens on the part of the state," it is neces- 
sarily impiied that the state bas a lien on the road to secure the pay- 
ment of her bonds, which is not to be discharged until they are paid. 
What is impiied in a statute or contract is as much a part of it as 
what is expressed. The assertion that the word "lien" in the act is 
not used "in any clear or accurate sensé," is not supported by any 
fact or argument to justify the reflection impiied by it on the légis- 
lature that passed the act, or the people who ratifiedit by their votes 
at the poils. 

It is a presumption of law that every clause and word of a légis- 
lative act was intended to bave some reasonable meaning and effect, 
and it is the duty of the court to diligently search out such meaning 
and give it effect. Eecognizing this rule, and the neoessity of giving 
some meaning to the clause of the act in question, it is said that the 
words were used out of abundant caution to show the state would 
hâve no claim on the company after it had paid ail the state bonds 
issued to it, and that there could hâve been no thought in the minds 
of the législature that they were, by this clause, establishing a lien 
not already created. It is probably true that the législature that 
submitted this act to the people for their ratification was not com- 
posed of the most enlightened men of the country, but it is safe to 
assert that there was not a man in that body who did not bave intel- 
ligence, enough to know that it was not necessary for the législature 
to déclare that the state should not bave a claim or lien on a rail- 
road for a debt after it had been f ully paid ; nor was there a man in 
that body who did not know there was no occasion for the législature 
to déclare that "the said road shall be entitled to a discharge from 
ail claim or lien on the part of the state, if the state had no ' claim 
or lien' on the 'road.' " The construction placed on this clause by the 
court would make it vain and ridiculous. Such an interpreta,tion is 
never placed on a statute when it is susceptible of any other. The 
législature obviously supposed the right of the state " by writ of séques- 
tration to seize and take possession of the income and earnings of said 
company," until the statebonds were paid, created a lien on the road, 
but out of abundant caution that purpose and intention found ex- 
pression in terms in this clause, and its force and effect is not to be 
gotten rid of by a suggestion that the législature did not use the 
word "lien" in any in,telUgible sensé, and that, the word "road" was 
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used for "company" for the sake of euphony. This argument îs not 
consistent with itself ; for, while it asserts the législature did not 
possess intelligence enough to use the word "lien" in any clear 
sensé, it at the same time assumes that that body was so mindful 
of the rules of grammar that the word "road" was used for "company" 
solely to avoid the répétition of the latter word. When referring to 
the obligations and promises to the state of the corporations receir- 
ing the bonds, the word "company" is rightly used, but the "lien" is 
appropriately located on the "road." Material words in a statute or 
contract, the meaning of which is understood by every man of com- 
mon intelligence, are not to be stricken ont on vague surmises. To 
do so is to make a new contract for the parties, instead of construing 
the one they made. Courts are forbidden to take such liberties with 
statutes or contracta. 

But supposing the meaning of the act to be doubtful, what is the 
rule for its construction ? Is it to be construed most strongly against 
the state or the company? If tbere is doubt, is the state or the 
company to receive the benefit of that doubt? Thèse questions are 
answered in repeated judgments of the suprême court of the United 
States. The uniform and unvarying rule for the construction of stat- 
utes of this character is that they are to be construed striotly against 
the corporation and liberally in favor of the state. In a statute like 
this ail ambiguities are to be construed against the private corpora- 
tion and favorably for the rights of the state. 

A few cases will be cited in illustration of this rule. Congress 
passed an act, making a grant of lands to the territory of lowa, to 
aid in improving the navigation of the Des Moines river. A ques- 
tion arose as to the estent of the grant, which was referred to Judge 
Black, then attorney gênerai, for his opinion. In the course of his 
opinion on the question he said : 

"But for my own part, I hâve not the least doubt about it. Mv reason 
may seem parodoxieal, but the very obscurity of the grant, in my judgment, 
makes it clear. It is eut of thèse doubts that eertalnty grows. In every 
doubtful case we know very well what we ought to do as soon as we ascer- 
tain which party is entitled to the beneflt of the doubt. We shall see who ia 
entitled t» it hère. It is well settled that ail public grants of property, money, 
or privilèges are to be construed most atrictly against the grantee. What- 
ever is not given expressly, or very clearly implied, from the words of the 
grant, is withheld. This is most espeeially true of législative graùts; and for 
very good reasons the rule ought to be adhered to with unyielding firmness. 
"We ail know the fact, and we are not bound to seem ignorant of it, that gifts 
like this are often caused by private solicitation and personal influence. The 
bills are almost universally drawn up by their spécial friends, and may be 
made ambiguous on purpose to disarm their opponents, or put suspicion 
asleep. If you let the grantees hâve the advantage of the ambiguity which 
they themselves put into their own laws, many of them will get a meaning 
which congress never thought of. Acts which were supposed to hâve but 
Httle in them when they passed, will expand into very large dimensions 
afterwards. An ingénions construction will make that misehievoos which 
was intended to be harmless. The remedy for thèse evils — and they are evila 
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to the public morals as well as to the treasury — ^is to let ail men know that 
they can get nothing f rom the United States except what congress has chosen 
to give them in worda so plain that their sensé cannot be miataken." 9 Op. 
Attys. Gen. 275. 

Thèse views of Judge Black hâve the high sanction of the sapreme 
court of the United States. A case involving the construction of the 
same act came before that court for décision and was argued for the 
United States by Judge Blaok. In deoiding the case the court held 
the grant stood "on the same footing of a grant by the public to a 
private company," and that ail such grants "are strictly construed 
against the grantees." The language of the court, in deciding that 
case, is strictly applicable to the case at bar, and would seem to be 
décisive of it. The court said : 

"We concur with the foUowlng citation and reasoning of the plaintifE's 
counsel, to-wit: < Lord Ellenboroxtoh, In his judgment in ffildart v. (jflad- 
atone, 1 East, 675, (an action for Liverpool dock dues,) says: If the words 
would fairly admit of différent meanings, it would be right to adopt that 
which is more favorable to the interest of the public and against that of the 
company, because the company, in bargainîng with the public, ought to take 
care to express distinctly what payments they are to receive, and because the 
public ought not to be charged unless it be clear that it was intended.' The 
reason of the above rule Is obvious. Parties seeking grants for private pur- 
poses usually draw the bills making them. If they do not make the language 
sufiSciently explicit and clear to pass everything that is intended to be passed, 
it is their own fault; while, on the other hand, such a construction has a 
tendency to prevent parties from inserting ambiguous language for the pur- 
pose of taking, by ingénions interprétation ànd insinuation, that which can- 
not be obtained by plain and express terms." Dubiique & P. K. Co. v. Litch- 
fieU, 23 How. 88, 89. 

It will be observed that the rule we are considering is hère applied 
to the case of a grant of lands by the United States to. one of . her ter- 
ritories. A territory is itself a public corporation, and might fairly 
be presumed to be incapable of lobbying and "private solicitation;" 
but, for the purpose of applying the rule, the court treated it as a 
"private company." In the case at bar private corporations are the 
benefieiaries of the act, and the rule and, the reasons for it apply 
with ail their vigor. Where a corporation claimed it was exempt 
from the obligation to pay taxes, the court said : 

"The rule of construction in this claas of cases is that it should be most 
strongly against the corporation. Every reasonable doubt is to be resolved 
adversely. Nothing is to be taken as conceded but what is given in unmis- 
takable terms, or by an implication equally clear. The affirmative must be 
shown. Silence is négation, and doubt is fatal to the claim. This doctrine 
is vital to the public welfare. It is axiomatic in the jurisprudence of this 
court." Fertilizing Oo. y. HycLe Park, 97 U. S. 666. 

In an earlier case the court used this language : 

"The grant of privilèges and exemptions to a corporation is strictly con- 
strued against the corporation and in favor of the public. N" or does the rule 
rest merely on the authority of adjudged caâes. It is founded in principles 
of justice, and necessary for the safety and well-being of every state in the 
Union. Forit is matter-of public history, which thia court cannot.refuse to 
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notice, that almost every Mil for the incorporation of banking companies, In- 
surance and trust companies, railroad companies, or other corporations, ia 
drawn originally by the parties who are personally interested in obtaining 
ttie charter. * * * And if individuals choose to accept a charter in 
which the words used are susceptible of différent meanings, — or might hâve 
been considered by the représentatives of the state as words of législation 
only, and subject to future revision and repeal, and not words of contraet, — 
the parties who accept it hâve no just right to call upon this court to exer- 
cise ils high powers over a state upon doubtful or ambiguous words, nor 
upon any supposed équitable construction, or inferences made upon other 
provisions in the act of incorporation." Ohio Life I. & T. Co. v. DeboU, 16 
How. 435, 436. 

And see Slidell v. Grandjean, 111 U. S. 437; S. G. é Sup. Ct. 
Eep. 475. 

This rule applies in every case where a private corporation seeks 
to obtain the property, money, or bonds of the state, or, having ob- 
tained the same, disputes the obligations it incurred in obtaining 
them. The constitution of 1868, under which the act was passed, 
provided the crédit of the state should ne ver be loaned for any pur- 
pose without the consent of the people expresséd through the ballot- 
box. The législature could do nothing in fact but submit to the 
people the proposition of the railroad company to borrow the bonds 
of the state. The contraet was not made between the législature and 
the companies, but between the légal voters of the state and the 
companies at the ballot-box. As we hâve seen, the court will take 
judicial notice of the fact that such bills are drawn, originally, by 
the parties interested in the soheme of the bill, and that it is to be 
construed in the light of this fact. In this case the active ageney of 
the railroad companies continued beyond the passage of the bill by 
the législature. To impart any validity to the scheme it had to be 
approved by the people at the ballot-box, and what was done to secure 
this resuit is part of the public history of the country, of which the 
court will also take judicial notice. 

In Daniels v. Tearney, 102 U. S. 418, the court, in construing an 
ordinance of a convention, said: 

"The circumstances which surrounded the convention and eontroUed its 
action are a part of the history of the times, and we are bound to take iudi- 
ciaJ notice of them." Brown y. Piper, 91 V. S. 37. 

And in U.S.\. Union Pac. R. Co. 91 U. S. 79, it is said: 

"But courts in construing a statute may, with propriety, recur to the his- 
tory of the times when it was passed ; and this is f requently necessary, in 
order to ascertain the reason as well as the meaning of partieular provisions 
in it." Aldridge v. Williams, 3 How. 24; Preston v. Browder, 1 Wheat. 120. 

It is part of the public history of the time that the promoters of 
this scheme represented to the people of the state, through the pub- 
lic prints and otberwise, for the parpose of influencing them to vote 
for the bonds, that the state would hâve a lien on the roads and fran- 
chises of the companies, receiving the state-aid bonds to secure their 
payment. It would be discrediting to the court to affect ignorauce 
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of the known public faot in the history of the state thai thèse repré- 
sentations were made, and that they were based on the language of 
the act which was quoted to prove there was a "lien" on the "road" 
that was not to be discharged until the state bonds were paid.* Thèse 
are public historical facts known to every citizen of the state who 
lived at the period of their occurrence, and the évidence of which 
is extant in the columns of every public journal of the time. It was 
known then, as well as it is now, that to loan the bonds of the state 
to the companies, without reserving a lien on their roads, would be 
tantamount to a donation of the bonds to the companies receiving 
them. If the language of the act is ambiguous, the ambiguity is to 
be attributed, as we hâve seen, to the railroad companies receiving 
bonds under the act, and not to the people ; and if thèse corporations 
used ambiguous words, knowing the people would take them to mean 
one thing, intending when the question came before the courts to 
contend that they meant something else, they are bound by the sensé 
in which they intended the people should understand them. The 
opinion of the court fails to notice thèse canons for the construction 
of acts like this. They are founded on expérience and a knowledge 
of the agencies by which such acts are usually brought into existence, 
and are well calculated to lead to a just and intelligent interpréta- 
tion of them. They hâve the high sanction of the suprême court of 
the United States, and this court is bound to give effect to them. 
They are applicable to the statu te under considération, and remove 
the doubts, if any, as to its meaning. The money derived from the 
sale of the state bonds built, or aided to build, the road. The bonds 
were confessedly loaned for that purpose upon the agreement of 
the company to provide the means to pay them; and the question 
whether the act gives the state a lien on the road to secure compli- 
ance with the company's agreement to pay the bonds is cerfcainly not 
to be determined by the application of rules as narrow and technical 
as any that would be applied to test the suf&ciency of a plea in abate- 
ment. 

To support the contention that the act of 1868 created no lien on 
the roads, référence is made to the act of March 18, 1867. The fifth 
section of that act provided that the reeeipt by any railroad company 
for the bonds loaned to it by the state should operate as a lien and 
mortgage on the road of any company receiving the bonds. It is 
said this act was repealed by the act of 1868, and from this promise 

iThe Little Rock Eepublican, the officiai newspaper of the state, in its issue of 
October 26, 1868, (the élection was on the third day of November foUowing,) con- 
tained this article : " The people are never to be taxed to pay any of thèse bonds, 
or any part of their contemplated state aid ; the railroad companies havina; received 
suchaid, must pay the interest, as well as the principal, of the same, as provided by 
section 7 of said act. The state simply becomes indorser, and only so, so far as the 
bonds are issued, which will be upon the roads actually completed ; and in case of 
failure of any road to pay interest and principal, as provided in section 7, then the 
state will bave the road and franchises for security, as provided in section 8." 
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ît is argaed that ît had been foand that companîes would not accept 
the state. bonds and seeure their payment by a mortgage on their 
roads, aud hence the repeal of that act and the passage of the act of 
1868, omîtting. the âfth section of the act of 1867. A sufficient an- 
swer to tbis contention is fouud in the faet that the act of 1867 doea 
nqt contain the provisions of the seventh section of the act of 1868, 
and that .that section, so far as relates to a lien on the road, is in 
légal effect the équivalent of section 6 of the act of 1867. The référ- 
ence to the act of 1867, assumes that that act, and the act of 1868, 
are to be viewed as though the state was then in its normal condi- 
tion, and the second act was passed as a substitute for the ûrst after 
it had been aseertained the first was déficient. The facta of hiatory 
show the promises and déduction are without foundation in fact. In 
1864 the Union men of the state, then within the fédéral military 
lines, by their own voluntary action, delegated some of their number 
to form a constitution. The constitution so formed was nominally 
submitted to a vote of the people of the state, but there was no pre- 
tense of an élection elsewhere than inside the picket lines of the half 
dozen fédéral military posts in the state. The war was still fla- 
grant, and outside of thèse military posts the confederate authority 
dominated. The skeleton of civil government thus formed was with- 
out means, was not recognized by congress, and depended for its ex- 
istence on the bounty and forbearanoe of the fédéral military author- 
ities. Its législature twice elected senators to the congress of the 
United States, who were refused admittance on the distinct ground 
that there was no lawful state government in Arkansas. Senators 
elected by the législature that passed the act of 1867 were rejected 
on that ground. It grew to bave a little more consistenoy, but its 
fate at aU times was uncertain and doubtful. Finally, congress, by 
act of Maroh 2, 1867, (14 St. 428,) declared "no légal state govern- 
ment, or adéquate protection for life or property, now exiats in the 
rebel state of Arkansas," (and other states named,) and that it "is 
necessary that peace and good order should be enforced in said states 
until loyal and republican state governmenta can be established." 
And to effect this object the act provided "that said rebel states shall 
be divided into military districts, and made subject to the military 
authority of the United States, and for that purpose * * * Mis- 
sissippi and Arkansas shall constitute the fourth district." 

It will be observed that the act of congress declaring "no légal state 
government existed" in the state of Arkansas, and providiug a mili- 
tary government for the state, was passed on the second of March, 
1867, and the railroad act on the eighteenth of March, 1867; so that 
16 days before the act of 1867 was passed by the législature, the 
whole state government had been denounced by act of congress as 
illégal, and a military government provided for the state. From the 
time the act of 1867 was passed until the adoption of the consti- 
tution of 1868, military authority was paramount. Appréhension, 
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doubt, and distrust prevailed on every hand, and crédit wàs pros- 
trated. It would hâve been futile to attempt the construction of any 
work of internai improvement during this period, It was not at- 
tempted. Nor was this ail. The state, in 1836, issued a large 
amount of bonds. Neither principal nor interest of a large portion 
of thèse bonds was ever paid, and the state had ocoupied the attitude 
of repudiating her debts for a period of more than 30 years. This 
deprived it of crédit, and rendered its bonds comparativeîy worthless. 
New bonds, issued under the act of 1867, would hâve had no value 
whatever in any market, beoause, in addition to the low condition of 
the state's crédit, there was the fact that, before the passage of the 
act of 1867, the body that passed it had been declared to be illégal 
by act of congresa, and, after the passage of the act, forbidden tç 
continue its session, by a military, order. See House Journal 1867, 
p. 1007. The popular opinion at the time was universal that the 
acts of this govemment were nuUities, The act was a dead letter 
from the moment of its enactment, for the reasons mentioned, and not 
because it provides for a mortgage on the roads. 

The législature that passed the act of 1868 was assembled under 
the constitution framed and adopted that year under the opération 
of the reconstruction acts. Between that govemment and the gov- 
emment which passed the act of 1867 there was not the least conti- 
nuity or kinship. Probably no constitution and code of laws were 
ever adopted with so little référence or regard to the constitution and 
laws that preceded them. 

There is, therefore, no foundation for the contention that the act 
of 1867 was regarded in framing the act of 1868, or that it throws 
any light on the proper construction of the latter act. The legislq,- 
ture that passed the act of 1868 provided for funding the hitherto 
repudiated bonds of the state, and made ample provision for paying 
the interest thereon. This action had the effect to restore the crédit 
of the state, and its bonds, for some time thereafter, approximated 
par, and it was then, and not before, that the railroad oompaniea 
sought the loan of the bonds to aid them to construct their roads. 
Nor did the act of 1867 remain in force untU the passage of the act 
of 1868. It was abrogated before that by that provision of the con- 
stitution of 1868 which declared the crédit of the state should not be 
loaned for any purpose without the consent of the people at the bal- 
lot-box, — a provision not contained in the act of 1867 or the consti- 
tution under which it was enacted. 

As to the effect of the act of 1869, I hâve nothing to add to what 
is said in the opinion on the demurrer, Both were public acts, and 
ail persons were bound to take notice of the lien accruing to the state 
under them. Memphis é Little R. E. Co. v. State, 37 Ark. 642; 
Ketckum v. St. Louis, supra. The statutes relating to the registry 
of mortgages hâve no application to a lien created or arising under 
a public statute in favor of the state. 
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The défendant company, now owning the road, is in no plight to 
set up the plea of innocent purchaser. It acquired the road by pur- 
ohase at a sale made under a decree foreclosing a mortgage executed 
by the old company to secure ita own bonds, after the award of atate 
aid, and the lien of the state had attached under the act of 1868. 
The bill filed in that case set out the faet of the award of state aid, 
and the receipt of the state bonds by the company under the act of 
1868, and that the road had been placed in the hands of a receiver 
under the provisions of the act of 1869, and one of the prayers of the 
bill was that the mortgaged property might "be sold subject to the 
lien of the state of Arkansas," if such lien was found to exist, and to 
be prior to that of the mortgage set out in the bill. The state was 
not a party, and oould not be made such, and, no bondholder inter- 
vening. it was not possible to adjudicate the question in that case. 
The purchaser at the foreclosure sale was bound to take notice of ail 
liens, the existence of which were disclosed in the bill. Brant V.Vir- 
ginia Coal Co. 93 U. S. 326. At the foreclosure sale the présent 
company, or parties acting for it, purchased the property, consisting 
of 100 miles of completed and equipped railroad, for $50,000. The 
différence between the amount of the bid and the value of the prop- 
erty is suggestive. To the construction of this property, thus bid in 
for $50,000, the state contributed, by loan of her bonds, the sum of 
$1,000,000. That the purchase was made subject to the prior lien 
of the state is not left to conjecture. The decree confirming the saie 
déclares that the new company shall, as part of the considération of 
the conveyance to it of the mortgaged property, "compromise or pay 
such claims against the Little Rock & Fort Smith Railroad Com- 
pany as C. W. Huntington, George Eipley, and Henry A. Whitney 
may, within one year from the date hereof, approve, and upon such 
terms and in such manner as they may prescribe, subject to the ap- 
proval of this court." It appeàrs Gookin, Page, and others pre- 
sented to the committee, named in the decree of confirmation, claims 
for money advaneed by them to pay interest on the state-aid bonds, 
issued to the Little Eock & Port Smith Railroad Company. On the 
ninth of December, 1875, the committee filed their report on thèse 
claims, in which they say : 

"Prior to the flrst day of January, 1871, the state of Arkansas loaned its 
crédit to the Little Rock & Fort Smith Railroad Company to the extent of 
$800,000 of its 7 per cent, currency state-aid bonds, issued under the act ap- 
proved July 21, 1868, entitled 'An act to aid in the construction of railroads.' 
* * * It was the duty of the company, under the act, under penalty of 
séquestration of its income and revenues, to furnish the money requisite to 
pay this interest, but no provision had been made to that end. * * * in 
order to avoid the penalty of séquestration, which would increase the com- 
plications then existing, and render it much more difficult to relieve the com- 
pany from its embarrassment, certain persons advaneed the moneys, and paid 
to the state of Arkansas said sum of $28,000, with which the coupons upon 
said $800,000 state-aid bonds, payable April 1, 1871, were paid. * * * 
Thèse advances were made to meet a pressing emergency. Th» old company 
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was relieved from a debt which threatened a séquestration of its income, and 
the new company, [the présent défendant,] when it cornes to settle with the 
state, will receive crédit for the araount thus paid. In fact, everjmember of 
tlie new corporation equally enjoys thie beneflt of this payment, and it is not 
just tliat a few persons sliould be compelled to bear the burden which ail 
should carry." 

The significance of this report, which was oonfirmed by the court, 
is enhaneed by the fact that the ciiairman of the committee making 
it was a trustée by substitution in the mortgage exeouted by the old 
company, and as such was a party complainant in the suit in which 
that mortgage was foreolosed, and, as attorney for the trustées, filed 
the bill and procured the decree of foreclosure in that suit, and con- 
tinued to act as a trustée and attorney for the new company. Thèse 
facts are a guaranty that the report was not the resuit of imperfect 
information, or hasty and inconsiderate action. It was the work of 
one familiar with ail the facts, and the law applicable to them, and 
in view of his relation to the parties it is safe to assume it expressed 
their understanding at the time. The language of the report, that 
"the new company, when it cornes to settle with the state, will re- 
çoive crédit for the amount thus paid," conclusively shows that the 
présent défendant purchased, expecting to pay olï the state-aid bonds 
as a prier lien. This is further oonfirmed by the fact that the new 
company, between the date of its organization and the date of the 
décision of the suprême court of the state, in June, 1877, holding the 
act under which the bonds were issued unconstitutional, purchased 
in state-aid bonds to the amount of $627,000, exclusive of interest, 
which bonds it now holds. Thèse bonds were obviously purchased 
to be used in extingaishing the state lien. The défendant is unable 
to give any other explanation of their purchase. The indefinite and 
unsatisfactory statement in the answer that the défendant "did buy 
and invest a part of its corporate funds" in thèse bonds "as an asset," 
is équivalent to a confession of the charge in the bill that they were 
purchased to be used in discharging the state lien. 

It is immaterial whêther the security given by the companies to 
the state was given in terms for the latter's indemnity, or for the 
absolute payment of the bonds. If it was given to the state for her 
indemnity, as accomodation maker of the bonds, equity will treat it 
as a pledge for the payment of the bonds, and will compel its appli- 
cation to that purpose. This principle is now too well settled to ad- 
mit of doubt or discussion. Sheld, Subr. §§ 155, 163 ; Moses v. Mur- 
garoyd, I Johns. Ch. 129; Rice's Appeal, 79 Pa. St. 206; Hand 
v. S. é C. B. Co. 12 8. C. 314; Kelly v. Trustées, 58 Ala.498; Coït 
v. Barnes, 6é Ala. 108; Yoimg v. Montgomery é E. R. B. 2 Woods, 
606 ; Holland v. State, 15 Fia. 455; Florida v. Florida Cent. B. Co. 
Id. 723; Hampton v. Phipps, 108 U, S. 260; 8. C. 2 Sup. Ct. Rep. 622. 

The justice and equity of this rule finds its readiest illustration 
and application in cases where the maker of accommodation paper 
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•who bas taken security from the principal debtor for the payment of 
the debt becomes insolvent. In such caaea equity will subrogate the 
holder of the debt to the security held by the accommodation debtor. 
In the case at bar the principal debtor is in the attitude of répudiât» 
ing her accommodation bonds, and it would be in the highest degree 
inéquitable and unjust to deny to the innocent holders of thoae bonds 
the benefit of the security the state holds for their payment. 

This doctrine was not denied by the court in Chamberlain v. St. 
Paul R. Co. 92 U. S. 299. The holder of the state bonds failed in 
that case because the state had foreclosed the lien taken for its in- 
demnity, and sold the property to innocent purchasers, long before 
the bondholder instituted his suit. The court held the purchasers 
from the state were unafîected by the construotive trust relation ex- 
isting between the state and the holders of its bonds. The case went 
off on the ground that "where the property is not affected by any 
spécifie lien or trusts in the hands of the state, her transfer will pass 
an unincumbered estate;" and on the additional ground of lapse of 
time. 

In the case at bar the state bas not parted with the security to an 
innocent third party, and is not in possession of the property. The 
property is within the junsdiction, and may be made to respond to a 
decree of the court without affecting injuriously the rights of the state. 
If the state was suable, it would be a necessary party ; but the fact 
she cannot be sued does not prevent the bondholder from asserting 
his equity against the property which can be reached. As between 
ihe state and the railroad company, the state is to be regarded as a 
«urety, and the company the principal debtor. The bonds are the 
accommodation paper of the state loaned to the company for its ac- 
commodation. The security is given and is to continue "until the 
amount of bonds issued to such company, with the interest thereon, 
shall bave been paid by aaid company." This is a covenant for the 
payment of the bonds by the company, and the statutory lien stands 
as a security for that purpose to every holder of the bonds. The 
security was designed, and by the express terms of the act approp- 
riated, exciusively to the payment of the principal and interest of 
the bonds. No provision was made for the state to pay the bonds 
in any contingency. In Railroad, Cos. v. Schutte 103 U. S. 118, it 
is distinctly held that where the lien was given to the state to secure 
the payment of its bonds a holder of the bonds could avail himself of 
that security independently of the doctrine of subrogation. That case 
is also conclusive upon the point that the invalidity of the act under 
which the bonds were issued cannot avail the company as a défense. 

The latter doctrine had previously been established by that court 
in Daniels v. Tearney, 102 U. S. 421, where it is said to be well set- 
tled "that where a party bas availed himself, for his benefit, of an 
nnconstitutional law, he cannot, in a subséquent litigation with others 
not in that position, aver its unconstitutionality as a défense, although 
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Buch unconstitutionality may hâve been pronounced by a compétent 
judicial tribunal iu another suit. In Buoh case the principle of es- 
toppel applies with f uU force and conclusive effeot. Furgmon v. Lan- 
dram, 5 Bush, (Ky.) 230. See Same v. Same, 1 Bush, (Ky.) 548 ; 
Van Hook v. Whitlock, 26 Wend. 43 ; Lee v. TUlotson, 24 Wend. 337 ; 
Peopfe V. Murray, 5 Hill, 468; City of Bwrlington v. Gilbert^ 31 lowa, 
356; -Burlington, G. R. & M. B. Go. v. Stewart, 39 lowa, 267." To 
this list of cases cited by the court may now be added Railroad Cos. 
V. Schutte, supra, and Jamison v. Griswold, 2 Mo. App. 150; S. C. 6 
Mo. App. 405. 

The plaintiff is entitled to a decree. 

The principles hère announced apply to the case of Williami v. 
Little Bock, M. B. & T. By. 



Marlor v. Texas & P. R. Co. 
(Circuit Court, 8. D. New York. August 26, 1884.) 

1. Paymbnt— Pbomise to Pat in Monbt ou Equivalent— Timb of Patmbnt— 
Elbction. 

Where a promise is in the alternative, to pay in money or in some other mé- 
dium of payment, the promisor has an élection either to pay in money or the 
équivalent, and after the day of payment has elapsed without payment, the 
right of élection on the part of the promisor is gone, and the promisee is enti- 
tled to payment in money. 

a. Sahb — Railroad Bonds — Patmbnt of Intbrbst in Monet ob Sobip— Ac- 
tion TO Recovee Intbrbst. 

By the terms of bonds issued in 1875, by the Texas & Pacific Railroad Com- 
pany, the Company acknowledged itself to be indebted to the holder in the 

sum named therein, which it promised to pay to , or assigns, at the office 

of the Company in New York, on the flrat day of January, 1915, with interest 
thereon at 7 per cent, per annum, payable annually on the flrst day of July ol 
eàch year, as provided in the mortgage on the lands of the company, and upon 
the net income derived from operating ita road east of Fort Worth, by which 
payment was secured. The bonds further provided that in case such netearn- 
ings should not, in any one year, be sufflcient to enable the company to pay 7 
per cent, interest on the outstanding bonds, then scrip might, at the option of 
the company, be issued for the interest, such scrip to be received at par and 
interest, the same as money, in payment for any of the company's lands, at the 
ordinary schedule price, or it might be convérted into capital stock of the com- 
pany when presented in amounts of $100 or its multiple. The mortgage was 
silent as to payment of interest or principal, except that it authorized the trus- 
tées to sell the lands if default was made in the principal sum at maturity of 
the bonds, and apply the proceeds to satisfy the amount due. HM, that the 
mortgage did not qualify or oontrol the absolute promise in the bonds to pay 
interest in money or in sBrip ; that the bondholders were entitled to payment 
of interest in money, if earned, or, if it was not earned, to the scrip, on the day 
at which, by the terms of the bonds, the company was to pay the interest, or 
exercise its alternative ; and that after that day had elapsed, without an élec- 
tion by the company, they were entitled to be paid in money, and could main- 
tain an action to recover the same, although no presentment of the bonds or 
demand of payment had been made. 
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At Law. 

Dos Passas Bros,, for plaintiff. 

Dillon <è Swayne, for défendant. 

Wallace, J. Thia case has been tried before the court withoat % 
jury. The plaintiff is the owner of 150 bonds of the défendant, for 
|1,000 each, and sues to recover two installments of interest thereon: 
one of $10,500, payable July 1, 1883, and one of $10,500, payable 
July 1, 1883. The bonds are part of an issue of 8,857 bonds oreated 
by the défendant in 1875, and known as "Income and Land-grant 
Bonds." They are secured by a mortgage, which is a first lien on 
7,600,000 acres of land of the défendant, and also upon the net in- 
come arising from operating defendant's Unes of railroad east of Fort 
Worth, after paying interest on prior mortgages thereon. 

By the terms of the bond the défendant acknowledges itself to be 
indebted to the holder in the sum of $1,000, "which sum the Com- 
pany promises to pay to or assigna, at the office of the com- 

pany, in the city of New York, on the first day of January, 1916, 
with interest thereon at the rate of 7 per cent, per annum, payable 
annually on the first day of July of each year, as provided in the 
mortgage hereinafter mentioned." After reciting that the payment 
of the bond is secured by a first mortgage of even date therewith upon 
the lands of the company, and also upon the net income of the Com- 
pany derived from operating its railway east of Fort Worth, the bond 
eontains the following conditions : 

'•In case such net earnings shall not, m any one year, be sufflcient to en- 
able the company to pay 7 per cent, interest ou the outstanding bonds, theh 
scrip may, at theoption of the company, be issued for the interest; such scrip 
to be received at par and interest, the same as money, in payment for any of 
the corîipany's lands, at the ordinary sehedule price, or it may be converted 
Into capital stock of the company when presented in amounts of $100 or ita 
multiple. " 

The mortgage is silent respecting payment of interest or principal, 
except that it authorizes the trustées to sell the mortgaged lands if 
default is made in the principal sum at maturity of the bond, and 
apply the proceeds to satisfy the amount due. 

The rights and obligations of the parties in an action upon thèse 
bonds were incidentally considered by this court upon a motion in 
this case to strike out certain parts of the answer of défendant. 19 
Fed. Eep. 867. Upon that motion it was intimated that the plaintiff 
was entitled to recover the installments of interest unpaid, unless the 
défendant could show that it had not made net earnings sufficient, and 
had exercised its option to issue scrip in lieu of paying interest in 
money. It was not intended, upon an interlocutory motion, to fore- 
close the défendant from contesting fully its liability upon the trial of 
the action ; and accordingly it has been strenuously insisted for the 
défendant that the interest is not payable in money; that the bond 
is an income bond on which interest accumulâtes, but is not payable 
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until earned; and if not earned the bond is satisfied by payment in 

Bcrip. 

The elaborate argument upon the trial bas not changed the opinion 
previously entertained, that there is nothing in the language of the 
mortgage which contrôla or qualifies the absolute promise in the bond 
to pay interest in money or in scrip. The mortgage deals only with the 
subject of the security, which is to belong to the bondholders as col- 
latéral to the obligation, and with their auxiliary rights and remé- 
dies for enforcing the promise in the bond. If the bonds are to bear 
the construction claimed by the défendant, the bondholders for 40 
years, instead of being creditors of the company, are practically only 
preferred stockholders, with the privilège of exchanging their stock 
for the lands of the company. It would be a misnomer to call such 
instruments bonds. There is a plain promise to pay interest xannu- 
ally, and nothing to lead a purchaser to suppose that he is not to 
bave his interest or scrip instead, at the élection of the défendant, if 
the net earnings of the ralway are not sufficient to pay the interest. 
If the interest is earned, the holder cannot be put off with scrip. If it 
is not, he may be, at the élection of the company. The plaintifif 
was entitled to his money or the scrip, its substitute, on the day at 
which, by the terms of the bond, the défendant was to pay the inter- 
est or exercise its alternative. It is elementary that when a promise 
is in the alternative, to pay in money or in some other médium of 
payment, the promisor bas an élection either to pay in money or in 
the équivalent, and after the day of payment bas elapsed without 
payment the right of élection on the part of the promisor is gone, . 
and the promisee is entitled to payment in money. For various 
illustrations of the rule, see McNitt v. Clark, 7 Johns. 465; Gilbert 
V. Danforth, 6 N. Y. 585; Stephens v. Home, '2, Jones & Sp. 133; 
Stewart v. Donelly, 4 Yerg. 177; Choice v. Moseley, 1 Bailey, 136; 
Butcher v. Carlile, 12 Grat. 520 ; Ohurch v. Feteroiv, 2 Pen. & W. 
301; Trowbridge v. Holcomb, 4 Ohio St. 38; Perry v. Smith, 22 Vt. 
301; Mettler v- Moore, 1 Blackf. 342. 

The option in the bond was evidently intended for the benefit of 
the défendant, and to enable it to substitute scrip for money in case 
its net earnings, or other resources, were not such as to permit it 
providently to pay in money. There is no réservation, in terms or by 
implication, of a right to exercise the option after the day of payment, 
and that day having elapsed without an élection by the défendant, 
the bondholders are entitled to be paid in money. 

Upon the trial it appeared that there was no formai preaentment 
of the bonds in suit for payment of interest on the first day of July, 
1882, or on the first day of July, 1883, but it was shown that shortly 
after each of those days the treasurer of the défendant, at the defend- 
ant's office, notified holders of the bonds that the défendant was not 
prepared to pay the interest, as the earnings of the railway had not 
been sufficient, and that no action had been taken by the défendant 
v.2lF,no.6— 25 
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M' réfërence to the issue of sorip. Before the commencement of thia 
Buit, înduced by thé suggestion that suits were about to be brought to 
r6ctJv«r the interest on the bonds, and on or about the twelfth day of 
Octèber, 1883, the directors of the défendant adopted a résolution 
pïoviding for paying the interest in scrip. Notice of this action on 
the part of the défendant was given to the plaintiff, and to the bond- 
holders generally, by publication, . It is insisted for the défendant 
that the défendant is net in default until a demand by the plaintiff, 
and, no valid demand having been made, the plaintiff should fail la 
bis action. Neither presentment nor demand is a prerequisite to a 
right of action for the recovery of the interest. Neither is necessary 
•when there is a promise to make payment at a specified time. It 
devolves upon the debtor to prove payment or readiness to pay. There 
is no distinction in this respect betwpen notes and negotiable bonds. 
Savannah d M. R. Co. v. Laneaster, 62 Ala. 565; Philadelphia (& B, 
R. Go. V. Johnson, 54 Pa. St. 127. And the rule applies also to 
notes payable in spécifie articles. Elkins v. Parkhurst, 17 Vt. 105 ; 
Wiley V. Shoemak, 2 G. Greene, (lowa,) 205. 

If the défendant had been prepared to deliver the scrip when the 
interest matured, it would hâve complied with its agreement, and 
been absolved from liability. The law does not usually require the 
doing of a vain thing, and, after the défendant had announced that 
it could not pay the interest, and was not prepared to issue the sorip, 
it would bave been a nugatory and perfunctory act on the part of 
the plaintiff, when he was entitled absolutely to his money, to make 
a formai presentment of his bonds and a formai demand of pay< 
ment. 

Judgment is ordered for plaintiff for $21,000, with interest on $10,- 
500 from July 1, 1882, and on $10,500 from July 1, 1883. 



In re Shong Toon. 
{Diatriet Court, D. Oaliforma. August 20, 1884.) 

1. Chikesb Immigration — Acts dp 1882 — Chinbse Lâbokbr RETURNraa to 

United Btatbs— PAiiiUBB to Obtain Cebtipioatb — Evidence. 

In the case of Chinese laboïers who left the United Btates after the law oî 
1882 went into eflect, and before the passage of the law of July 5, 1884, évi- 
dence tending to excuse their failure to obtain custom-house certiflcates can- 
not be received. The terms of the act of 1884 expressly forbid the réception of 
any évidence of the right to re-entér other than the certiflcates reqnired by 
the law. 

2. Samb — Construction of Act of 1884. 

Chinese labofers whoae coming to the United States is not suspended by the 
act of 1884, are (1) those who were in this country at the date of the treaty of 
November 17, 1880, or hâve come before August 6, 1882; and (2) those who, 
havinp rf-cparted after the passage of the act of 1882, shall produce the evidenc» 
required hy the act of 1884. 
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Habeas Cçrpus. ' f- 

S. O. Hilborn, U. S. Atty., and Carroll Cook, Asst. TJ. S. Atty., 
for the United States. 

Tho8. D. Biordan, for petitioner. 

HoFFMAK, J. The petitioner in this case is a Chinese làborer Who 
left this state some two months after the law of May 6, 1882, went 
into opération. He does not produce the custom-house certificate re- 
quired by that law, nor did he procure one. He seeks to explain and 
excuse his failure to obtain it by évidence tending to show that on the 
day of his departure three steamers sailed from this port for China; 
that the number of passengers on thèse steamers was very great; 
that he, together with many others, repaired to the custom-house to 
obtain certificates ; that the applicants were admitted singly, but that, 
long before he and some others could obtain admittanoe, the doors of 
the ofQce were closed, and he and his companions were left to choose 
between embarking without a certificate or losing their passage money. 
The district attorney obj'ected to the admission of this testimony. It 
was received provisionally, subject to the objection. 

The question is thus presented whether, in the case of Chinese 
laborers who left the United States after the law of 1882 went into 
efifect, and before the passage of the récent law of July 5, 1884, any 
évidence tending to excuse their failure to obtain a custom-house cer- 
tificate can be received. Under the provisions of section i of the 
récent act of Julyô, 1884, it would seem plain that no such évidence 
could be received, That section provides for the issuanee of a certifi- 
cate to the departing laborer substantially as prescribed in the act of 
1882. Its form is modified, however, in some partieulars, not neces- 
sary hère to enumerate. With regard to this certificate the law pre- 
Bcribes in explicit terms : "Said certificate shall be the only évidence 
permissible to establish his [the laborer's] right of re-entry." Of 
course, the production of the certificates prescribed by the law of 1884 
cannot be exaoted of laborers who left the United States before its 
passage, and who obtained from the custom-house the certificates 
required by the existing law at the time of their departure. But the 
clause of the act of 1884 is cited to show the intention of congress to 
exact of ail laborers who should départ after the law went into effecl, 
the production, on their return, of the certificate therein prescribed as 
the indispensable condition of their right of re-entry. The same pol- 
icy is observable in the provision of the sixth section with regard to 
Chinese persons other than laborers, "who shall be about to corne to 
the United States." They are required to obtain a "permission," etc., 
"of the Chinese government," etc., "whioh certificate shall be viseed 
by the diplomatie or consular représentatives of the United States," 
etc. "Such certificate, viseed as aforesaid, » * * shall be the 
sole évidence permissible on the part of the person producing the same to 
establish a right of entry into the United States." If thèse provisions 
should be deemed to apply to every person other than a laborer who 
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shall te about to corne to the United States, according to tbe literal 
termB of the enactment, the position pf the résident Chinese mer- 
chants who may désire to visit British Columbia, or Mexico, or the 
Sandwich Islands, is much more unf avorable than that of the laborer ; 
for the latter may obtain a custom-house certificate entitling him to 
re-enter the United States, while the former can only return on the 
production of the certificate issued by the "Chinese or other govern- 
ment of which he is a subject, viseed by the représentative of the 
United States." 

Congresshas unmistakably adopted with respect to Chinese immi- 
gration a policy of great rigor, and as the last act was passed but 
iittle more than two yeara after the passage of the act of 1882, that 
policy cannot be overlooked in determining the true intent and mean- 
ing of tbe earlier enactment. By the treaty of November 17, 1880, 
it was provided that "Chinese laborer s who are now in. the United States 
shall be allowed to go and corne of their own free ivill and accord, and 
shall be accorded ail the rights, privilèges, and immunities," etc. 
The rights thus solemnly guarantied by treaty stipulation were recog- 
nized and eren extended by the act of 1882. The first section of that 
act provides in gênerai terms for the suspension of the right of Chi- 
nese laborers to corne into the United States from and after the expi- 
ration of 90 days next after the passage of the act. The second section 
imposes certain penalties on masters of vessels who shall knowingly 
land Chinese laborers. The third section provides that "the two fore- 
going sections shall not apply to Chinese laborers who were in the 
United States on the seventeenth day of November,1880,(the date of the 
treaty,) or who shall hâve corne into the same before the expiration of 
ninety days next after the passage of this act, and who shall produce 
the évidence hereinafter required," etc., (referring to the custom bouse 
certificates.) During the interval which elapsed between the date of 
the treaty and August 6, 1882, (90 days after the passage of the 
law,) large numbers of Chinese laborers came, without hinderanee, into 
the United States, and many departed, of course without obtaining 
custom-house certificates, for none were by law required. On the re- 
turn of thèse latter the question was presented whether the certificate 
required by the law of 1882 eould be exacted of them as a condition 
of their right to re-enter the United States. We were of opinion that 
it could not, for reasons that appeared, and still appear, to us conclu- 
sive and unanswerable : First, havingbeen hère at the date of the 
treaty, the right of the laborers to "come and go of their own free will 
und accord" was guarantied to them by its second article in the plain- 
est and most unequivocal terms. Second, this right was recognized 
by the law of 1882, for.they were expressly excepted from the opéra- 
tion of the section of the act which suspended the coming of Chinese 
laborers. 

It was contended by the district attorney that by the law aîJretum- 
ing Chinese laborers were required to produce a certificate, and we 
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■were asked so to construe it. In other words, we were asked to hoîd 
that congress in passing the law had, in effect, aaid to the Chinese 
laborers : 

"True it is that you were hère at the date of the treaty, or hâve corne hère 
within 90 days after the passage of this act, and had the right wten you leffc 
the United States to go and corne of your own free will and accord, but you 
shall be rienied that right uniess you hâve heretofore, and at the time of your 
departure, obtained a certiflcate, now for the flrst time required to be obtained 
by departing laborers; whichat the timeof your departure no Jaw authorized 
any United States officiai to issue to you ; which it waa legally impossible for 
you to obtain; and which,' if you had obtained it, would bave been whoUy in- 
valid for want of authority on the part of the custom-house oflieers to issue 
it; and because it would not hâve been the certiflcate required by the law we 
are now passing." 

Can it be contended that any court should so construe this law (if 
sueh construction could by possibility be avoided) as to impute to 
congress, when legislating "to exécute certain treaty stipulations with 
China," and .while affecting to acknowledge righta secured by the 
plain language of the treaty, the intention to attacb, by rétrospective 
and essentially ex post facto législation, conditions précèdent to the 
exercise of that right which it was impossible to perform, and to en- 
act that the non-performance of those conditions should forfeit the 
right; and this construction we were asked to give to a law which dis- 
closes the most scrupulous solicitude on the part of congress to avoid 
even the appearance of rétrospective législation, for it provides that 
the sections prohibiting the coming to the United States of Chinese 
laborers, not only shall not apply to Chinese laborers in the United 
States at the date of the treaty, but also to those who might corne 
into the United States before the expiration of 90 days next after the 
date of the passage of the law, thus protecting from its opération not 
merely Chinese laborers in transitu, but laborers who might leave 
China before the expiration of a period of time reasonably sufficient 
for notice of the law to reach that country. 

It appeared to us very plain that, by adopting the construction con- 
tended for, we should, in effect, accuse congress of gross disingen- 
uousness, or of utter disregard of a treaty stipulation, to the observ- 
ance of which the national honor was pledged. The only clause in 
the act which in any degree favored the construction contended for, 
occurs in the third section, already cited, It will be observed that 
that section provides "that the two foregoing sections shall not ap- 
ply to Chinese laborers who were in the United States on the seven- 
teenth day of November, 1880, etc., and who shall produce to the col- 
lecter the évidence hereinafter in this act required," etc. The use 
of the copulative conjunction "and " seemed to favor the idea that the 
laborers exeepted from the opération of the two preceding sections 
were those who not only were hère at the date mentioned, but who 
should produce the évidence required. But the considérations I hâve 
advanced seemed too strong to be overcome by the existence of a single 
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"Word in the text of the law. We attributed its appearance to inad- 
vertence or clérical error. The récent législation of congress bas 
flhown our supposition to bave been correct. In the corresponding 
section of the law of 1884 the word "and" is omitted, and the words 
"nor shall said sections apply to Chinese laborers -wbo shall prodace," 
etc., are inserted. The Chinese laborera whose coming to the United 
States is not auspended by the act are thus clearly divided into two 
classes : First, those wbo were hère at the date of the treaty, or bave 
corne before August 6, 1882; second, those wbo, having departed 
after the passage of the law, shall produce the évidence in the act re- 
quired. The construction we had given tothe act of 1882 must bave 
been known to congress, certainly to the members more especially 
interested in the biil. The amendment or correction referred to was 
accepted without objection by the cbairman of the commit tee which 
reported the bill, and without opposition from any quarter. I can- 
not but regard this correction of the language of the act of 1882 as 
an unmistakable législative affirmance of the correetness of the con- 
struction we had given it. 

Upon thèse grounds the judges were unanimously of opinion that 
the return certifioates could not be exacted as a condition précèdent 
to their right of re-entering into the United States of those laborers 
who were hère at the date of the treaty, and wbo had left the United 
States before the law of 1882 went into opération, and that the pro- 
visions of that law with regard to return certiâcates did not and were 
not intended to apply to such laborers. 

The rulings of the treasury department on tbis point bave been con- 
flicting. On the twentieth day of July, 1882, the custom-bouse au- 
thorities were instruoted that a laborer, who was in the United States 
at the time the treaty was ratified, but departed without a certificate 
of identification from the coUector of customs, and prier to the time 
when that office was prepared to issue such certificates, bas the right 
to return only on certificate of identity, required by the statuts. This 
instruction is signed by Judge Folger, secretary of the treasury. 
Whether prepared by him or by a subordinate, we are not informed. 
The same question appears to bave been again presented to the de- 
partment, and on the twenty-sixtb day of October, 1882, further in- 
structions were forwarded to the cùstom-house authorities. In tbeae 
instructions the foUowing passage occurs : 

"Ail laws must receive a reasonable construction, and the intent of the 
législature in cases of doubtful construction is always to be regarded. It 
manifestly was not the intention of congress to take away from a Chinese 
laborer residing in this country at the date of the confirmation of the treaty 
his right to go and return at pleasure. 

"Inasmuch as it is impossible for a Chinese laborer departing from this 
country before the passage of the act of 1882 to obtain the certificate required 
by that act, congress could not hâve intended to deprive him of his right to 
return for not doing what was impossible. 
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"It will be understood, of course, that the décision of this department is 
subject to be overruled by the courts." 

It would not be easy to state more compactly the grounds npon 
which our ruling is based. This instruction is signed by "H. F. 
Pbench, Acting Secretary of the Treasury, " He makes no allusion 
to the previous instruction, signed by the secretary. If that instruc- 
tion had been known to him, and supposed to express the deliberate 
opinion of the secretary, he would soarcely bave overruled it, espe- 
cially without referring to it. This instruction by the acting secre- 
tary, being the latest, is accepted by the custom-house as fumishing a 
rule for its guidance. The ruling of the department is thus seen to 
be in harmony with the décisions of the courts. 

But the daim now set up by the présent petitioner is based on 
whoUy différent grounds. He does not, nor can he, deny that the law 
was applicable to him, nor that he was bound to procure a certificate. 
He left the United States two months after its passage. He asks 
the court to excuse his non-compliance with the law in considération 
of the équitable circumstances which he offers to prove. I am of 
opinion that the court bas no such dispensing power. The terms of 
the act of 1884 expressly forbid the réception of any évidence of the 
right to re-enter other than the certificates required by the law. The 
policy and intent of congress are thus clearly indicated. No excuses 
for the failure to procure the required certificate in any case can be 
receîved. No équitable circumstances can be shown to explain the 
failure to obtain the certificate, for no évidence of them is "permissi- 
ble." The peremptory language of the law of 1884 may not be ap- 
plicable to a case arising under the law of 1882, but the policy and 
intention of congress, indicated by the former, may justly be received 
as a guide to the true construction of the latter. 

The ruling in this case may seem harsh, as the petitioner may al- 
lège that his failure to obtain his certificate was in part caused by 
the fault of the custom-house officiais. But he, on his own showing, 
was also in fault. He knew, or might bave known, that an unusu- 
ally large number of passengers were about to leave on the three 
steamers which sailed on the day he endeavored, as he says, to ob- 
tain his certificate. It was his duty to make his application season- 
ably, and in time to allow the customs authorities to discharge their 
duties under the act. He may, not unjustly, be visited with the con- 
séquences of his neglect. But even if the court were not, as I believe, 
without authority to dispense with the requirements of the act, the 
exercise of such authority would be highly inexpedient. Admitting 
that the facts, as offered to be proved in this case, are generally true, 
yet the only évidence that the petitioner was one of the crowd of 40 
or 50 who were unable to gain admittance to the registration office' 
is his own unsupported statement. If the production of the certifi- 
cate can be dispensed with in his case, the same rule must be applied 
to every laborer who may choose to swear that he was one of the 
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crowd. And even after the 40 or 50 who are now said to hâve com- 
posed it are admitted, others might présent thernselves who would 
claim the same privilège, either by Bwearing that the crowd consisted 
of a much larger number of persons, or that the court had been im- 
posed on by their predecessors, and that the later petitioners were 
the persons who really composed the crowd. Moreover, if the excuse 
npw offered be accepted, I see not how any other excuse whioh the 
fertile ingenuity of thèse people could invent, or their unacrupulous 
mendacity permit them to swear to, could be rejected. They could 
claim that they were prevented by illness from applying for a certi- 
lîcate, or that they were waylaid and assaulted on their way to the 
custom-house, or that they arrived in the city barely in time to get 
on board the steamer, and so on indefinitely, through the endless 
gamut of déceptions which bave in so many instances wearied and 
disgusted the court, but the falsehood of which the district attorney 
is, in gênerai, from the nature of the case, without the means of ex- 
posing. 

Where the petitioners hâve claimed the right to re-enter on the 
ground that they lef t the country before the passage of the law, proof s 
other than by paroi of that fact, and that they were hère at the date 
of the treaty, can readily be afforded. Profoundly impressed as I am 
with the unreliability of Chinese testimony in gênerai, yet the nature 
of the proofs, always documentary, which I hâve exacted, leads me to 
believe that the frauds which hâve in this class of cases under the 
restriction act been committed, are insignificant in number. But if 
the door has now been thrown open to the admission of paroi testi- 
mony, tending to show some plausible excuse for not having obtained 
the certificates required by the act, both the court and the law will 
be at the mercy of Chinese testimony which it would be impossible 
to morally accept as true, and equally impossible to eontradict. I 
think, therefore, that even if I had the power to exercise any discré- 
tion on this subject it would be my duty to refuse to admit the testi- 
mony now offered. But believing, as I do, that it is inadmissible 
under the law, I hâve no authority to receive it. 

The ruling hère announced is not new. So long ago as November 
14, 1883, In re Pong Ah Chee, 18 Fed. Eep. 527, it was held by this 
court that a laborer who was hère at the date of the treaty, but who 
departed after the law of 1882 went into opération without having 
obtained a certificate, could not be permitted to land, notwithstanding 
that he otfered to show that at the time of his departure he was ill and 
not expected to survive until his arrivai in China, and for that reason 
negleeted to obtain his certificate. The principle involved in that rul- 
ing is substantially the same as that announced in the présent décision, 
though the circumstanees alleged in excuse are entirely différent. I 
think that no other ruling can be made without whoUy sacrificing the 
law to Chinese mendacity. Nor is the rule adopted more harsh than 
that which prevails in many civilized countries where the passport 
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System esists. In none of them, it is believed, wonld any excuse for 
the non-production of the passport, such as haa been offered in thèse 
cases, be received. 



In re Chin Ah Sooet. 

{District Court, D. Oalifornia. August 21, 1884.) 

Chinbsb Immigration— Acts of 1882 and 1884 — Poweb dp Coubt to Oedeb Ke- 

MOVAL OF ChINAMAN FKOM CoUNTY. 

Whore a Chtnese person has, on proceeding by habea» corpus, or by a justice, 
judge, or commissioner, been found to be ualawfuUy within the United States, 
and tbe vessel from which he was taken has sailed, the court may direct the 
raarsliali'to whose custody such person has been remanded, to cause him to be 
removed to the country whence he came. 

Habeas Corpus. 

In this case the petitioner, a Chinaman, had, by the judgment of 
the court in a proceeding of habeas corpus, been remanded to the cus- 
tody from which he was taken. The marshal thereupoa made re- 
turn that the ship from on board which he was taken had sailed, and 
that it was therefore impossible to exécute the order of the court. An 
order was thereupon entered committing the petitioner to the custody 
of the marshal to await the direction of the président for his removal, 
or the further order of the court. Under the act of 1884 the direc- 
tions of the président are no longer required. The assistant United 
States attorney moved that an order or writ be directed to the mar- 
shal, commanding him to cause the petitioner to be removed to the 
country whence he came. 

S. G. Hilborn, U. S. Atty., and Carroll Cook, Asst. U. S. Atty., 
for the United States. 

A. P. Van Duzer, for petitioner. 

HoKFMAN, J- Neither the act of 1882 nor the récent act of 1884 
makes any speeiiic provision for the disposition to be made of Chinese 
persons found on a proceeding by habeas corpus, or by "a justice, judge, 
or commissioner," to be unlawfully within the United States. That 
any human being claiming to be unlawfully restrained of his liberty 
has a right to demand a judicial investigation into the lawfulness of 
his imprisonment, is not questioned by any one who knows by what 
constitutional and légal methods the right of liberty is secured and 
enforced by at least ail English-speaking peoples. In many of the 
States the refusai on the part of the court or judge to grant the writ 
of habeas corpus, on a proper showing, is punished as a misdemeanor. 
When, therefore, Chinese in large numbers arrived at this port, who 
were detained on board the ship by the master, at the instance of the 
custpms-house authorities, their right to demand the judgment of the 
court whether they were lawf uUy restrained of their liberty could not 
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be gainsaîd. Writs of hàbeâs corpus were accordingly issued in han- 
dreds of mstaiice8. The ordinary course in sucb cases is either to 
disoharge the petitioner, or to remand Mm to the custody fromwhioh 
he was taken, when sueh custody is found to be lawful. It soon be- 
came apparent that the latter course, owing to the number of cases, 
was impracticable ; for the ship would, in the ordinary course of her 
trade, hâve departed long before the pétitions could be heard. The 
suggestion by the district attorney that "the ship should be detained," 
was, of course, rejected : First, because the restriction aot conferred 
no such power on the court; and, secondly, because it could not bave 
been contemplated by congress that the traffio of a great line of steam- 
ers should be interrupted, the intercourse between this city and the 
ports of China and Japan be suspended, and the mail service be ob- 
structed, because it was alleged that some of the passengers on her 
inward-bound voyage were not entitled to land, — passengers who had 
been admitted on board on présentation of certiûcates whioh the law 
declared to hQ prima facie évidence of their right to enter the United 
States. 

When, therefore, it appeared by the return of the marshal that he 
was unable to exécute the order to remand the petitioner, the embar- 
rassing question presented itself , what was to be done with him ? The 
twelfth section of the act provided that "any Chinese person found un- 
lawf uUy within the United States shall be caused to be removed to 
the country wrom whenee he came, hy direction of the président of 
the United States, and at the oost of the United States, after being 
brought before some justice, judge, or commiasioner of a court of the 
United States, and found to be one not lawîuUy entitled to be or re- 
main within the United States." It will be observed that this sec- 
tion does not confer, in express terms, any power on the justice, judge, 
or commissioner to issue any warrant or other order for the purpose 
of causipg the person accused of being unlawfuUy within the United 
States to be brought before him. We thought, however, that the power 
might be implied from the provisions of the act, and from the gênerai 
powers conferred on those ofl&cers to inquire into alleged offenses 
against the laws of the United States. A more serious difficulty arose 
from the entire omission in the section of any clause conferring power 
on the justice, judge, or commissioner to make any order for the re- 
moval of the, offender to the country whenee he came, or indicating 
to whom such order should be directed, or by whom executed. Hère, 
again, we were obliged, in order thus to save the law from total fail- 
ure, to hold that the justice, judge, or commissioner might, on finding 
the person brought before him "not to be lawfuUy within the United 
States," make an order committing him to the custody of the mar- 
shal, to await "the direction" of the président. We were at first dis- 
posed to think that this proceeding before a justice, judge, or com- 
missioner was indispensable. Had we so held, a double investiga- 
tion would in ail cases hâve been neoessary; it might be, before tho 
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same judge who had heard the case on the return of the writ of haheas 
corpus, We therefore held, though not without some doubt, that the 
finding of the court in the haheas corpus proceeding might be taken 
as, or as the équivalent of, a finding by a justice, judge, or commis- 
sioner, mentioned in the twelfth section of the act. 

In the récent amended act of 1884, the words "by direction of the 
président of the United States" are omitted. But the act, like the law 
of 1882, fails to confer on any tribunal or offioer authority to cause 
the person unlawfuUy hère to be removed to the country whence he 
came. Neither does it indicate by whom the removal is to be effected. 
As the amended act withdrew from the président the authority to di- 
rect the removal, the order of commitment could no longer command 
the marshal to hold the prisoner to await bis direction. To keep the 
"Chinese person" in prison or on bail for an indefinite period was out 
of the question. To discharge him would be to render the act -wholly 
abortive, except as to those persons whose cases might be heard in 
time to remand them to the ship on whioh they came. Under thèse 
circumstances, and to prevent the almost entire coUapse of the law, 
we, with some hésitation, held that the court might issue an order to 
the marshal commanding him in effect to cause the person found to 
be unlawfuUy hère to be removed to the country whence he came. We 
are aware that the act does not in terms confer on us any authority to 
pass and cause to be executed a sentence of déportation on Ghinese per- 
sons. But, unless the aet be construed as impliedly giving us that 
authority, it would prove utterly abortive as a means of attaining the 
object which congress had in vîew. The construction we hâve given 
may seem to many, perhaps not unjustly, latitudinarian, and savoring 
of judicial législation. It bas appeared to us unavoidable, ut res magis 
valent quam pereat. 

The foregoing will convey an idea of the embarrassing nature of 
some of the numerons questions which arise under the restriction acts. 
It also serves to show what bas been the justice of the reproaohes so 
freely cast upon the courts, that they hâve been, from some inconceiv- 
able motive, engaged in a persistent effort to defeat on teehnical 
gronnds the opérations of the law. 

The motion of the district attomey is granted. 
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Bx parie Davis.* 

(Circuit Court, D. Kcniuvkij. August 8, 1884,) 

1. CONSTITUTIONAL JjAW — DlSOBIMINATION — EpjfBCT OF UnCONSTITUTIONAL 

Amendmbnt to Yalid Aot. 

The validlty of a constitutional act is not aiïected by an amendment which 
ig unconstUutional, because it discriminâtes between citizena of différent 
States, and which does not m terms repeal Ihe original act. The amendment 
is void, and does not by implication repeal the original act. 

2. Samb— Habeab Cokpds. 

An ofl'ender, convicted under the original act, will not be discharged on writ 

of habeas corpus. 

3. Samb — Construction. 

Doubla are to be solved in favor of the constitutionallty of législative enact- 
ments. 

On Writ of Habeas Corpus. 

Quigley é Quigley, for petitioner. 

Russell é Helm, for respondent. 

Baer, J. It appears from the pétition of the prisouer, and tbe re- 
turn of the jaiier in response to the habeas corpus, that Davis bas been 
indicted for selling goods, wares, and merebandise as a peddler witb- 
out a license, and that be bas been oonvicted and fined $100, wbicb 
he bas failed to pay and is now imprisoned under the law. Tbis 
court cannot discharge the prisoner unless the law under wbicb be 
bas been indicted and convicted is void because it violâtes the cou- 
stitution of tbe United States. If, bowever, tbis law is clearly a vio- 
lation of tbe fédéral constitution, it is tbe duty of tbis court to dis- 
ebarge him. Eev. St. § 753; Ex parte McCready,! H.\ighes, 598; In 
re Brosnahan, 18 Fed. Rbp. 62. The constitution of the United. States 
is the suprême law and must be obeyed. The question of wbether 
congress or tbe législature of a state bas violated its provisions, is 
always one of delicacy, and one in wbicb tbe courts will solve doubts 
in favor of tbô constitutionality of législative enactment. The peti- 
tioner, Davis, was indicted and oonvicted Under tbe provisions of the 
eighty-fourtb chapter of the General Statutes. Thé first section of 
tbis chapter pro vides that "ail itinérant persons vending goods, wares, 
merebandise, * » * or any other thing, * » * shall be 
deemed a peddler;" and subséquent sections required ail peddlers to 
obtain a license to sell, and provided that if any person violate the 
provisions of the chapter he shall be fined $100, and in default of 
payment of the fine shall be imprisoned not less than 50 nor more 
tban 100 days in the jail of the county wbere tbe offense was com- 
mitted. The General Statutes were passed in April, 1873, and went 
into effect December 1, 1873. The législature, at its next session, 

iKeported by George Du Relie, Asst. U. 8. Atty. 
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passed an act, February 21, 1874, entitléd "An aet tô amend cha|)èer 
84 of General Statutes, title, 'Peddlers,' ** which is as foUows: 

"(1) Be tt enaoted hy the gênerai assemhly of tTie commontioealth o/ Ken- 
tucky, tliat chapter eighty-four o£ the General Statutes, title, 'Peddlers,' be 
and the saine is tiereby so amended that itinérant persons who are citizens ot 
this State, and who vend exelusively goods, wares, and merchandise, which 
are the growth, produet, or manufacture of this state, shall not be deemed 
peddlers, nor required to take out license under the provisions of said chap- 
ter." 

This amendment made a discrimination between citizens of this 
state and citizens of other staies, and betWeen "gûods, wares, and 
merchandise which are the growth, produet, and manufacture" of 
this state, and those which are the produet or manufacture of other 
States. This discrimination is clearly unconstitutional, (Welton v. 
Missouri, 91 U. S. 275; Guy v, Baltimore, 100 U. S. 434,) and, be- 
ing unconstitutional, the amendment isnuU and void. But this shçuld 
not release the petitioner, as he was prosecuted under the original act^ 
uniess the amendment bas made the original act void. The original 
act made no discrimination, and the question iâ whether thé paaéage 
of this amendment, which made a discrimination, destroys the whole 
act. The rule is to sustain as much of a législative enactment as is 
constitutional, if it can be done with a prOper regard to the législa- 
tive will. This amendment does not in terms repeal the original law, 
and if that law is repealed in part, it is because the amendment is in- 
consistent with 80 much of the original act. The amendment, beîng 
unconstitutional, is itself void, and hence did not repeal any part of 
the original act.- The original act and the amendment of 1874 were 
passed by différent législatures, and it therefore caûliot bô said thàt 
the original act would not bave been passed exoept for the amend* 
ment. The chapter (84) is a perfect latr within itself, and we;see iio 
good reason why it should not stand as if the amendment had neve^ 
been passed. 

If we are correct in our view, then the amendment of 1874 bas no 
légal efifect, and ail itinérants — résidents and non -résidents— -selling 
goods, wares, and merchandise, wherever manufaetured, are peddlers^ 
and liable to be prosecuted if they sell without' license. This view 
■would not be permissible if the state courtshave held this amendment 
to be a valid amendment, and as such engrafted upon the original 
act; but I do not understand that they hâve bo decided. The man-; 
uscript opinion of the court of appeals, (Com.v. Cecil, decided March 
] 882,) décides no more than that this constitutional question did not 
,arise in that case; and the same court, in Daniel Vi Richmondy7S 
Ey. 543, distinctly décides that a discrimîniation Hke the one made 
.by this amendment ifl unconstitutional and void. ' Thds . court can^ 
not assumtf that the court of appeals will deelarèî tàds amendment 
.constitutional; and being of the opinion that the amendment is nu'^ 
.constitutional, : should assume that. the: :judioia.Id.eparitmeutof thé 
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Btate wiU regard it as a hiillity, and donsider tbe original law stand- 
ing without amendment. 

The petitioper sboald therefore be surrendered to tbe cuatody of 
the jailer of îicCracken county; and it is so oi'dered. 



In re Stbwart, Bankrupt. 
{District Uoitrt, D. New Jersey. July 24, 1884.) 

1. Banblbuptct— DiBOHAKOB— Gaming— Rbv. St. § 5110. 

The discharge of a baafcrupt is not a matter of right, but of favor, and the 
law may prescribe the terms on which he may be releaaed frotn the payment of 
his debts ; and every person who subjects his property to the hazard of ioss at 
the gaming table, and loses what in f act belongs to his creditors, is not within 
the class entitled to the boneflt of the statute. 

2. Bame— Loss BT Gaming — Winkings— Evidescb. 

The law doea not charge the court with the duty of ascertainlng whether or 
not the bankrupt's losses by gaming exceeded his winnings, and if it is shown 
by the évidence that he actually lost money by gaming the court must refuse 
him a discharge. 

In Bankruptcy. Spécification against discbarge. 

Henry S. Harris, for bankrupt. 

James Buchanan, for petitioning oreditors. 

Nixon, J. The sole allégation in the spécifications filed against 
tbe discbarge of tbe bankrupt is tbat be lost some part of bis prop* 
erty in gaming. Tbis is one of the grounds set forth in section 5110 
of tbe Eevised Statutes, which, •when it is proved, compels tbe court 
to refuse the discharge. It is founded ou the idea that the order of 
discharge is not a matter of right, bat of favor; tbat tbe law may 
prescribe the terms on which tbe debtor may be released f rom the 
payment of his debts; and tbat every person who subjects his prop- 
erty to the bazard of loss at tbe gaming table, and loses what in f act 
belongs to his creditors, is not within tbe class entitled to the benefit 
of tbe act. Such a provision occurred in ail the earlier English 
bankruptcy laws, but bas not been included in tbe later aots con- 
solidating the law of bankruptcy ; nor is it f ound in the United States 
bankrupt act of 1841. What is gaming? And bas tbe allégation 
been proved in tbe présent case ? The word bas a wide signification. 
It includes wagers, bets, or stakes depending upon chance. Webster 
says it is tbe use of cards, dice, billiards, or otber instruments ac- 
cording to certain rules, with a view to win money or otber tbing 
waged ùpon the issue of the oontest. The spécifications charge nu- 
mérous games of chance, with cards, for money at various places, 
but especially at the village of Washington, New Jersey, the résidence 
of the bankrupt. The proof s are clear as to the f act of the gambling, 
but not very definite as to the losses which tbe bankrupt sustained. 
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Thèse were so small that the counsel for the banirupt, on the argu- 
ment, suggested that the ooiirt ought to apply the maxim "de minimis 
non curât lex," and dismiss the case. But I am not clear that I ought 
to do this. No such question could arise under the provisions of the 
English bankruptcy act, as they always speoified the amount that 
must be lost to authorize the court to withhold the certificate. But 
our act is différent, The discharge must be refused, or, if granted, 
must be invalidated on proof that any part of his property bas beeu 
lost in gaming. The counsel for the bankrupt also urged that if the 
bankrupt did not appear to be a loser on summing up the aggregate 
resuit of his losses and gains, he did not corne within the act. The 
law does not charge the court with the duty of going into àny such 
calculations. It is not to add np in one column the losses and in 
another the winnings, and then hold that the law bas been violated 
or not, according to the amounts of the respective columns. Such 
an attempt was made in Ex parte Newtnan, 3 Glyn & J. 329, but 
was not sustained by Vice-Chancellor Lbach. In that case the bank- 
rupt applied for the certificate of discharge, and the application was 
opposed on the ground that he hàd on a certain day before the bank- 
ruptcy lost i;40 by a wager at a main of cocks, The statute of 6 
Geo. IV. c. 16, § 1 30, enacted "that no bankrupt shall be entitled to 
his certificate, etc., and that any such certificate, if obtained, shall 
be void, if such bankrupt shall hâve lost by any sort of gaming or 
wagering in one day twenty pounds," etc. The bankrupt admitted 
the loss charged, but offered to prove that on the same day he won 
£45 on another wager on the same cocks, and that he was winner in 
the sum of ^£5. The vice-chancellor held that it was not a question 
of loss or gain, and that the bankrupt had lost by gambling within 
the meaning of the act. He would not allow any offset of the losses 
by the winnings, and refused the certificate. 

As the proofs hère show losses, I must hold that the case comes 
within the law, and must refuse the àiaeha,xse. 



SCHNEIDEB V. POUNTSTET. 

(Oireuit Court, J>. Nm Jersey. August 30, 1884) 

Patents for Invention— Eeissue No. 10,087— Shadb-Homjeh for Lamp— In- 

FBINGBMENT OF COMBraATION^USK OF PaRT ONLT — INTENTION OF iNFRlNaBR. 

Reissued patent No. 10,087, granted April 11, 1882, to Bennett B. Bchneider, 
as assignée of Oarl Votti, the original inventor of an " ithprovemeat in éhade- 
holders forlaraps," in whicli the shade-holder becomes the hase o| the chim- 
ney, and the shade its top, retaining ail their own functions in the lamp, and 
dispensing with a separate chimney, is a vatid patent, and is inf ringed by the 
manufacture and sale of tlie shade-holder without the other part of the inven- 
tion, ia combination with which it is useful, with iatent that it shall be used 
by the purchaser in combination with a chimney to perfôrm the function iàr 
which it Was invented. !, 
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On Bill. etc. 

Livingston Gifford, (with -whova. was À. Q. Keasbey,) for complain* 
ant. 

Wetmore & Jenner, for défendant. 

Nixon, J. On the third of October, 18T6, the United States patent- 
office issued to one Cari Votti, of Newark, New Jersey, letters patent 
No. 182,973, for "improvements in shade-holders for lamps." The 
patentée stated in his spécifications that his invention consisted in 
the combination of a shade-holder, made of glass or other transparent 
material, with the cône of the burner of a lamp, — the two being so 
constructed as to provide a free access of air outside and inside the 
cône, in order to produce a brilliant light without the use of a chim- 
ney. After a succinct description of the drawings, he states his claim 
as foUows : 

"The combination of the shade, C, shàde-holder, B, constructed of trans- 
parent material, and provided with a downwai-dly exiending soeket, c, and 
dish-shaped flange, d, with the cône, fe, having a flange, A, provided with 
apertures for the admission of air to the outside and inside o( thç cône; the 
whole arranged to operate without a chimney, substantially as set forth." 

The attention of the complainants, who had been eugaged in the 
lamp and glass business for upwards of 30 years, was called to the 
invention in the summer or autumn of 1876. He states that one 
of his customers brought the illuminator, shade and burner to hia 
notice, and- from the moment he saw it he considered it a very val- 
uable improvement, and determined to get the possession and control 
of the patent. He had an interview with the inventor, pi;rehased the 
sole right to use the invention, and began at once to hâve a number 
of moulds made for the manufacture of glass shade-holders, to bè 
used without a chimney, in combination with lamp burners and 
shades. The success of the sales of the new product was remarkable. 
From October 9, 1876, to January 9, 1877, the complainant sold 
57,228. During the first year (1877) the sales reached 361,416, and 
there was a graduai increase from year to year until 1882, when the 
yearly sales had run up to 602,556. 

A few months after the original patent was granted, it was surren- 
dered and a reissue obtained, numbered 7,511, and dated February 
13, 1877. It stated that the invention consisted in a transparent 
shade-holder, or holder of a material allowing the passage of light, and 
shade or globe, so arranged that au ordinary burner could be used 
without a chimney. The inventor then made three spécifie daims, 
as foUows: (1) In a lamp having a burner, the combination of a 
shade-holder made of a material that will admit of the passage of 
light, and a shade or globe arranged and constructed substantially 
as described, whereby the burner performs.the required functions 
■without the use of a chimney, as set forth; (2) the shade-holder, B, 
constructed of material that will admit of the passage of light, and 
provided with a downwardly extended soeket, c, and dish-shaped 
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flange, d, with rim, E, in combination with a globe or shade, C, and 
burner, A, of a lamp, as and for the purposes herein set forth; (3) 
the combination in a lamp of the burner, A, having perforated flange, 
a, and cône, b, the shade-holder, B, with central socket, c, and a shade 
or globe, C, substantially as and for the purposes herein set forth, 
. The question of the validity of this reissue was first before Judge 
Benedict in the case of Schneider v. Thill, 5 Ban. & A. 665, and 
afterwards before Judge Blatchfobd in Schneider v. Lovell, 10 Fbd. 
Eep. 6G6. Both of thèse learned judges held the reissue to be in- 
valid, and for substantially the same reason, to-wit, that the spécifi- 
cation did not contain the full, clear, and exact description of the 
invention that the law requires. After thèse décisions a second re- 
issue was applied for, and secured April 11, 1882, and numbered 
10,087. ïhe inventor adds to the drawings of the original patent 
and the first reissue the drawing of a model which he numbers 3, 
and which he says corresponds in size, as well as in form and pro- 
portions, with the model that was filed with bis application for bis 
original letters patent, and further states that the form and propor- 
tions of said shade-holder are well adapted for use in carrying out 
the invention. In this reissue he claims as new : (1) la a lamp, the 
combination of a kérosène burner with a transparent shade-holder 
and a shade, the shade-holder being adapted to rest upon the burner 
in the place adapted for the ordinary chimney, the shade resting on 
said shade-holder, and being formed so as to converge from its base 
towards its top, and the shade and shade-holder together constituting 
the draught-inducing device for the burner, substantially as set forth. 
(2) The shade-holder, B, constructed of a material that will admit 
of the passage of light, and provided with a downwardly extending 
socket, c, and dish-shaped flange, d, with rim, e, in combination with 
a shade, C, converging from base to top, and the kérosène burner, A, 
of a lamp, as and for the purpose set forth, (3) The combination 
in a lamp of the burner. A, having perforated flange, a, and cône, b, 
the shade-holder, B, and socket, c, and a shade converging from base 
to top, substantially as and for the purpose herein set forth. (4) The 
combination of the shade, C, shade-holder, B, constructed of trans- 
parent material, and provided with a downwardly extended socket, c, 
and dish-shaped flange, d, with the cône, b, having a flange, a, pro- 
vided with apertures for the admission of air to the outside and in- 
side of the cône, the whole arranged to operate without a chimney, 
substantially as specified, Each of thèse claims is for a combina- 
tion consisting of various éléments, ail of which are old, except the 
form and construction of the shade-holder, which the inventor claims 
to be new, He further claims that by their combination he bas ob- 
tained a new mode of opération, or a new and useful resuit, to-wit, 
a lamp without a chimney, with a sufficient draught to produce a 
good light. 
The présent suit is brought on this reissue, and the first question 
v,2lF,no.6— 26 
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àrising is whether the alleged defects of the original patent and first 
reissae hâve been cured in the second. The counsel for the com- 
plainants claim that theyhave been, and base their jndgment mainly 
upon two facta : (1) That the testimony in this suit clearly reveala 
the suffieiency of the spécifications of the patent to ail persons skilled 
in the art ; and (2) that the last reissae bas supplied the defects which 
the learned Judges Benbdiot and Blatchfoed found in the first re- 
isstie. The évidence, whieh was wanting in the cases before thèse 
judges, désignâtes the shade exhibited in the drawinga as a student 
lamp shade or its équivalent, a shade well known in the art as be- 
ing large at the bottom, thereby admitting of the refleetion of the 
light downward and outward, and contracted at the top, thereby in- 
ducing a draught. The form and proportion of sueh a shade are 
-well known, and its characteristics are thus doscribed in the last re- 
issue : 

"It will be observed that the shade, 0, which is to fit on the shadp-holder, 
converges f rom its base towards its top, so as to be large at the base and consid- 
erably contracted at the top, whereby the upward-tending rays from the flamo 
may be mostly intercepted by the shade and be reflected downward and out- 
ward around the fount of the lamp, while the equilibrium of the shade upon 
the shade-holder is such that no means of attaehment, other than the flange 
and rim of the shade-holder, is needed to prevent its falling ofl in ordinary 
use." 

In answer to Judge Blatchfobd's criticisms of the fiiet reissue, that 
the proper proportions of the shade-holder were not stated or shown 
in the drawings, the complainant caused a drawing to be made of the 
original model on file in the patent-ofiSce since the first patent was 
applied for, and annexed a copy to the last reissue, and then states 
that the proportions and form there shown are the best for success- 
fuUy carrying out the invention. I am of the opinion that in the 
light which he has thrown upon the subject-matter of the patent by 
the évidence introduced, and in the fuller spécifications of the last 
reissue, he has fairly succeeded in bringing out the true charaoter of 
the invention, to-wit, a useful device by which the shade-holder be- 
comes the base of the chimney and the shade its top, retaining ail 
their own funotions in the lamp, and dispensing with a separate 
chimney. 

The remaining question is one of more difSculty: Does the testi- 
mony show that the défendant has infringed any of the claims of the 
reissue? It is the gênerai law, in regard to combination claims, 
that ail the éléments that make up the combination or their équiva- 
lents must be used to constitute an infringement. The défendant 
is a glass manufacturer, and the charge against him is that he has 
manufaotured and sold the transparent glass shade-holder, which is 
one of the constituents of the complainant's combination, and the 
only one that is claimed to be novel and that characterizes Votti's 
invention. As there is nothing in the reissue which claims this 
shade-holder, except in combination with the other éléments, it is 
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clear tbat the making and selling of it, standing alone, is not an in- 
fringement of any of the claims. See Saxe v. Hammond, 1 Ban. & 
A. 632, 

But the cômplainant insiste that ■where there are several tort-feas- 
ors, each contributing éléments which are intended to be used in oom- 
bination, they are ail liable as infringers, an4 that a sait may be 
maintained against ail, or each one separately. The allégations of 
the bill of complaint, as to the infringement of the défendant, are (1) 
that certain shade-holders, made and sold by the défendant, are only 
nsed in Votti's combination, and are not applicable to or usef ùl for any 
other purpose ; and (2) that the défendant knew this fact, and made 
and sold said shade-holders with the knowledge that they could be 
used by the purchaser thereof in constructing said patented combina- 
tion in inMngement of said patent, and that he made and sold them 
for that purpose. 

In regard to the first allégation, the complainant's expert, Brevoort, 
and bis agent in patent matters, Hanford, both explicitly state that 
they know ôf no other uses to which the shade-holder, made by the 
défendant and complained ef by the complainant, can be applied, ex- 
cept in combination with the other devices of the Votti patent, and 
that they never heard of their being put to any other use. This tes- 
timony stands uncontradicted except by the suggestion of defendant's 
counsel of possible use to which such shade-holders might be ap- 
plied. I recollée t nothing from the défendant himself or from any 
of bis witnesses which showe, in fact, any other application. 

As to the second allégation, referring to the intent of the défend- 
ant in his manufacture of the shade-holder, I think it is faiïly to be 
inferred, (1) from the conversation of the défendant with Hanford; 
(2) from his attempts to get from the complainant an exclusive right 
to manufacture the shade-holders; (3) from the ténor of the circulars 
that he prepared and sent out; and (4) from his absolute silence 
when opon the witness stand, in regard to any other use for which 
he manufactured them, that his intent in making and selling them 
was to bave them used in combination with the other devices of the 
complainant's patent. 

The law in such cases bas been quite definitely settled. The first 
case to which I would allude is the leading one of Wallace v. Holmes, 
5 Fisher, 37. The patent there was also for an improved lamp, 
consisting of the combination of several parts. The alleged infringe- 
ment was for the manufactnring and selling one of the éléments of 
the combination, to-wit, the bnrner. It was used in combination 
with a chimney, and the purchasers of the bumers were expected to 
go into the market and procure the chimneys from other manufactur- 
ers. Judge Woodeuff held that the défendants could not proteet 
themselves by invoking the well-settled raie tbat where a patent is 
for a comhination merely, it ie not infringed l?y onç who uses one or 
more of tbe parte, bat not ail, to produce the same résulta, either by 
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themselves or by the aid of other devices; but that if one party con- 
Bented to make the burner, and another party the chimney, and each 
was sold to be used witli the other, the parties must be deemed to 
be joint infringers of the patent, and that each was liable for ail 
the damages. The learned judge drew the inference of an actual 
concert between the parties from the nature of the case, and the dis- 
tinct efforts of the défendants to bring the burner in question into 
use, which could only be doue byadding the chimney. He admitted 
that he found no proof that the défendants had made an actual pre- 
arrangement with any particular person to supply the chimney to be 
added to the burner; "but," says he, "every sale they make is a pro- 
posai to the purchaser to do this, and bis purchase is a consent with 
the défendants that he •will do it, or cause it to be done. The de- 
fendants are, therefore, active parties to the whole infringement, con- 
senting and acting to that end, manufacturing and selling for that 
purpose." 

The principle of the above case, after careful considération, was 
indorsed by this court in Turrell v. Spaeth, 8 0. G. 986; by Judge 
Shepley in Saxe v. Hammond, 1 Ban. &• k. 652; by Judge LoweUj 
in Bowker v. Dows, 3 Ban. & A. 518; and again by the same learned 
judge in Riciiardson v. Noyés. 10 0. G. 507. 

Let a decree be entered for the complainant, with costs. 



Havemeybr v. jRandall. 
[Circuit Court, D. New Jers&y. July 31, 1884.) 

1. Patent— ToPHAM' s Patent for "Improvbments in Spittoons." 

The invention clairaed by Topham in his second clairn of reissued lettets pat- 
ent (No. 6,514) is void for want of novelty. 

2. Same — Void Expanded Claim— Efpbct as to Othbr Claims, 

Although a reiasue may be void as to new or expanded claims, it may still be 
held good for claima that are not expanded, or which do not show a différent 
invention from tiie original patent. 

• In Equity. 

Wetmore, Jenner d Thompsoû, for complainant. 
' A. B. Gruikshank, (with whom was F, P. Fitah,) for défendants. 

Nixon, J. This bill is filed for the alleged infringement of the 
second cliim of Tophani's reissued letters patent No. 5,514, and dated 
July 29, 1873, for "improvemeût in spittoons." The claiiii is as fôl- 
iows: ' ... 

"(2) The arrangement of the weight betweeii the twolayers or tbicknesse^ 
of rtiatérial of which the bottom of the spittoon or siraiiar vesael ia cbmppsed, 
^iibatantiajiy as andfor thepurposesepeciôed." : ■ . ; ' 
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Three défenses are set up : (1) The invalidïty of tîie réissue, as 
for a différent invention from the original; (2) tlie want of novelty 
of the invention, in view of the prior state of the art; (3) non-in- 
fringement. 

1. The lirst cannot be maintained. The objection to the reissue 
is that the first daim thereof is an expansion of the first olaim of the 
original patent, whieh applied the invention only to spittoons, pails, 
aud vessels made of paper; whereas, the reissue is designed to make 
it applicable to ail spittoons, pails, or vessels, liable lo be over- 
tuïned, without regard to the material of which they are composed. 
As the présent suit is not upon the first claim, it is unnecessary to 
express any opinion concerning the correctness of such an objection. 
The second claim of the reissue, for the infringement of which dam- 
ages are demanded, is the same as the second olaim of the original, 
and it is now well settled that, although a reissue may be void as to 
new or expanded claims, it may still be held good for daims that are 
not expanded, or which do not show a différent invention from the 
original patent. 

2. The second allèges a want of novelty. Waîving any e^çpreasion 
of opinion in regard to the several patents which the défendant put 
in évidence to show anticipation of Topham's second daim, I cannot 
resist the conviction that his alleged invention was in public use in 
Chicago before the date of the issue of his patent, to-wit, August 2, 
1870, which, in the absence of ail proof to the contrary, must be re- 
garded, for the purposes of this case, as the date of his invention. 

Six witnesses hâve been called — three by the complainant and 
three by the défendant — in regard to the manufacture and sale of 
cuspidors by the firm of Crerar, Adams & Co., carrying on business 
at Nos. 11 and 13 Wells street, Chicago, during the years 1868, 
1869, and 1870. They ail agrée in the statement that during thèse 
years large quantities of cuspidors with weighted bottoms were sold 
to railroads and hôtels, and that they were generally loaded with lead, 
or mixtures of scrap métal melted together. But Sararan MuUer, 
who packed ail the goods manuf actured by the ârm, and Joseph 
Kruselin, one of the wprkmen, testify that at the beginning and dur- 
ing the year 1868 a number of spittoons or cuspidors were manu- 
factured, loaded with sand in the bottom, and that when sand was 
used it was secured and held in place by a tin plate, which was sol- 
dered above and on the top of the sand, and.whicb formei.fc-he inside 
bottom of the vessel. One of the members of the firm, -Mr. McGregor 
Adams, confirmed their testimony to the extent of asserting that, 
while he does not remember seeing the sand used, he ha§ a positive 
recollection that the workmen t'old him; auriilg the year, that they 
were making cuspidors and loading their bottoms with, sand, -Sécùred 
by a métal plate over thé éàhd. Millier: and Kruselin ehtei into sîich 
particularS in têtard to the "sahd being brought from the lafeè to the 
manufactory in barrels; and its frèijaent lise by them in; the tùaiw* 
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facture, that their évidence must be accepted as true. The fact îs 
uncontradicted, except by the négative statement of the three wit- 
nesses summoned by the défendant, who are able only to Bay that 
they hâve no recollection that sand was ever used by the firm in 
weighting the bottom of spittoona or cuspidors. 

The invention claimed by Topham in his second claim is bo accu- 
rately described by thèse manufactures of the Chicago firm, anticipât- 
ing the date of his patent, that I must hold the claim to be void for 
want of uovelty, and dismiss the bill of complaint, with costs. 



Havemeyeb V. BoKNELii and others. 
{Oireuit Oowt, D, New Jersey. July 31, 1884.) 

Patent— BoTTOMS of CosprooRS— Dismissal of Bhu 

Law announced in décision in case of Eavemeyer v. Randall, ante, 404, Bpplied 
to tliis case. 

In Equity. 

Nixon, 3. For the reasona assigned in the case of The Same Corn- 
plainant v. Randall, ante, 404, in whioh the same questions are in- 
volved, the above bill of complaint must be dismissed, with costs ; 
and it is ordered accordingly. 



WoKCEN and another v. Seasls. 

{Oireuit OovH, D. New Jeriey. July 22, 1884.) 

1. PATBarr Law — Judombst m Teial of Bamb Issues befobb Another Ooukt. 

In liearing a case f ormerly tried before another court, no new question being 
Buggested or newly-disoorered évidence adduced, the judgment of the former 
court should be assumed to bave been correct. 

2. Same— Patent Whip-Holdbbs— Invalid Claim— Costs— Rev. St. f 4922. 

The invalidity of a new claim in a reissue does not render a patent void or 
impair the yalidity of the ârst claim, and suits may be maintained on the parts 
which the patentée is entitled to hold, although it such suits are commenced 
before a disclaimer is entered no costs can be recovered. 

In Equity. 

Sprague & Hunt, for complainanta. 

T. P. Fltok, for défendant. 

Nixon, J. This is a suit in equity, bronght for the înfringement 
of the ûrst, second, and third elaims of certain reissued letters pat- 
ent, dated February 18, 1879, and numbered 8,581, for "improve- 
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ment in whip-holders." The original letters patent, No. 70,075, were 
issued October 22, 1867, with a single claim, as follows : 

"The shape and construction of thé whip-holder, and the connection of the 
two sectional halves by hinges or joints, in auch a manner as tp hold the 
whip, when inserted, closely and firmiy, by clasping the same at the top and 
bottom of the holder at the same time, the holder being formed of métal, cast 
or pressed into proper shape, substantially as and for the purpose set forth 
and described." 

In the reisaue four claims are substituted for the one olaim of the 
original, as follows: 

"(1) A whip-holder consisting of the parts, A, B, of double conical shape, 
and connected together at the bilge by a pivotai joint, substantially as de- 
scribed. (2) A whip-holder divided throughout its length into two parts 
hinged together, so that the holder will disclose a large opening for the récep- 
tion of the whip, and will be closed at its top around the whip when the same 
is inserted into the holder, substantially as set forth. (3) A whip-holder com- 
posed of two parts hinged together, with the inner edges of each part eut 
away f rom the point of hinging to the ends, to allow the parts to work upon 
the joints, without overlapping each other, substantially as described. (4) A 
whip-holder composed of two parts of double conical shape, hinged together 
as described, and wherein one of the halves of the holder is provided with 
loops or fastenings, by means of which the holder is attached to a carriage 
seat or dash-board, substantially as specifled. " 

In the case of Worden v. Fisher, pending in the Sixth circuit, and 
reported in 11 Fkd. Ebp. 505, his honor, Judge Buowm, seems to 
hâve carefully considered the question of the validity of this reissue, 
and he came to the conclusion (1) that the first, second, and third 
claims were valid, — regarding them as not expanding the claim of 
the original patent, but only making it more deûnite and partioular; 
and (2) that the fourth claim was void because it embrao'ed loops or 
fastenings, by means of which the holder was attached to the car- 
riage or dasher, the same being a meohanical contrivanee that ap- 
peared nowhere in the original patent. 

The présent action is brought against the person who was the 
manufacturer of the whip-sockets which, in the above case, were ad- 
judged to infringe the reissued letters patent of the complainants. 
We hâve the samô issues hère which were passed upon by the circuit 
court there. No new question. bas been suggested, or newly-dis- 
oovered évidence adduced, tending to change or modify the adjudi- 
cation in that case. Under thèse circumstances I am not willing to 
sit in review of the décision of the learned judge who determined 
the case, but feelmyself bound to assume that he was correct in find- 
ing the reissue valid as to the first three claims, and that the whip- 
sockets manufaetured by the défendant infringe the complainant's 
patent. 

But another and more difficult question has been brought to my 
attention. The decree in Worden v. Fisher, supra, was entered Feb- 
ruary 7, 1882, in which the court decided against the validity of the 
fourth claim. This suit was commenced about a month afterwards^ 
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in March of the same year. When the cause came on for final liear< 
ing, the counsel for the défendants moved to dismiss it, on the 
ground that the complainant had been guilty of unreaaonable delay 
in entering a disclaimer to the fourth claim, whioh had been adjudi- 
cated void. The motion was based on section 4922 of the Kevised 
Statutes, which provides that whenever, through inadvertence, acci- 
dent, or mistake, and without any willful defauit, or intent to defraud 
the public, a patentée has, in his spécification, claimed to be the 
original and first inventor of any material or substantial part of the 
thing patented, of which he was not the original and first inventor, 
such patentée may maintain a suit at law or in equity for the in- 
fringement of any part thereof, which was bona fide his own, if it is 
a material part of the thing patented, and distingaishable from the 
parts claimed without right. But in every such case no costs shall 
be recovered unless the proper disclaimer has been entered in the 
patent-office before the commencement of the suit ; and no patentée 
shall be entitled to the benefits of the section if he has unreasonably 
neglected or delayed to enter a disclaimer. In answer to such a mo- 
tion, it might, perhaps, be sufficient to say, as was said by Justices 
Nelson and Hall in Burden v. Corning, 2 Fisher, 498, that tbe dé- 
fense of unreasonable neglect or delay in filing a disclaimer must be 
set up in the answer before it can be considered by the coi;irt. But 
if that be waived as technical, the statute certainly requires that the 
part of the thing patented which is claimed without right, must be 
a material and substantial part of the invention, in order to render 
a disclaimer necessary. It was so held in Hall v. Wilen, 2 Blatchf . 
G. G. 194, and the décision has been since approved and followed. 

The rejected claim in the reissue does not embrace any material or 
substantial part of the invention secured by the original patent. It 
has been declared void because it was not in the original spécifica- 
tion and claim. It refers mainly to the method of attaching or fast- 
oning the whip-sooket to the carriage or dash-board, and is no part 
of the socket itself, which embodies the invention patented. No 
complaint is made as to its infringement. It was not included in the 
pending suit, and hence the défendants hâve not been prejudiced in 
the défenses set up in their answer for want of a disclaimer. 

The case of Oage v, Herring, 107 U. S. 646, S. G. 2 Sup. Gt. Eep. 
819, is an authority for holding that the invalidity of a new claim in 
a reissue does not render the patent void or impair the validity of the 
first claims, and that suits may be maintained on the parts which 
the patentée is entitled to hold, although if such suits are commenced 
before a disclaimer is entered no costs can be recovered. 

The complainants are entitled to a decree, without costs, and it is 
ordered aceordingly. 
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The Katie Collins. 

(DiiMct Vourt, D. Delaware. July 29, 1884.) 

?. SâLVAOE— POBMC POWCY. 

Salvage exceeds a fair rémunération for work and labor, the excess being in- 
tended, upoa principles of souud public policy, net only as a reward to tho 
parCicular saLvor, but also as an inducement to others to render like services. 

2. Samb— Want dp Skill or Enbrgt on Part of Salvob. 

But salvage may be reduced by want of sklll or energy displayed by tbe sal- 
vors, or even forfoited by tlieir misconduct or gross négligence. 

3. Samb — Stranded Vessel. 

Where salvors, liaving the management of tlie business, fail to get a stranded 
vessel afloat at the flrst high water at which sbe might hâve been floated, had 
they employed the proper means, they must be considered as having failed in 
point oE skill and energy, and must suffler the just and légal conséquences o£ 
such failure, notwitlistanding they may hâve saved the vessel and cargo. 

4. Samb— MiSTAKB or Accident. 

Where, by raistake or accident, salvors, in attempting to haul off a stranded 
vessel, misplace a beaoh-anchor and thereby unneoessarily prolong the work, 
they wiU noi be entitled to a compensation much, if any, in excess of their act- 
ual expansés. 

In Admiralty. 

Henry R. Edmtmds and Théodore M. Ettlng, for libelants. 

Henry F'ianders and Curtis Tilton, for claimants. 

Wales, J. The schooner Katie Collins, laden with lumber and 
bound from Jaoksonville, Plorida, to Perth Amboy, New Jersey, went 
ashore on the Viginia coast, about seven miles south of Ghinooteague 
island, at midnight on the thirtieth of October, 1881. The disas- 
ter was attributed to mistaking the Ghinooteague light, on her star- 
board bow, for the head-light on a steatn-ship. The next day her 
captain sent a message to the nearest telegraph station, to be ^or- 
warded to the libelants at Norfolk, Virginia, requesting them to corne 
to his assistance at once. This message was received by the libel- 
ants at 12 o'clock M. on the first of November, and they immedi- 
ately made préparations to go to the relief of the stranded vessel, 
distant about 80 miles from Norfolk and 50 miles from Cape Charles. 
The wrecking schooner B. & J. Baker, of 100 tons burden, owned by 
the libelants, supplied with a beach-anchor, hoisting engine, steam- 
pump, and other necessary appliances nsed in the wrecking business, 
with a crew of eight men ail told, left Norfolk the same night, in tow 
of the tug Nettie, for Hampton roads. On the morning of November 
2d, the Baker was taken in tow by the Rattler, a larger tug, which 
had corne from Baltimore by order of the libelants, and was brought 
round to the vicinity of the Collins, coming to an anchor a few miles 
to the southward, for fear they might pass her in the dark. Early 
on Thursday, November 3d, Nelson, the wreck-master in charge of 
the expédition, anchored directly off the Collins, at the distance of 
about 200 fathonis. His first step was to take the soundings; rowing 
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as nearly in a straight line from the Baker to the CoUins as he could. 
He found the depth of water at the Baker three fathoms, running 
in at that depth for about 100 yards; then it rapidly shoaled, until 
in two casts he had less than two fathoms, uext niue feet, and at the 
stern of the CoUins between six and seven feet, with the breakers 
close to her bow. The CoUins drew 11 J feet aft and lOJ forward, 
and was heading nearly north-west. The coastline hère runs south- 
south-west. Prom 200 to 400 yards to the north of and parallel 
■vrith the CoUins was a reôf formed by the Assawaman inlet, and ex- 
tènding some considérable distance seaward. After placing the hoist- 
ing engine on the CoUina, the wreek-master, with the aid of the 
crews of the Baker and the Eattler, attached the cable to the wreck, 
prepairatory to putting the beach-anchor in position. The tag then 
took the Baker in tow, under the command of Nelson, and, to use 
his own words, " When I got near the direction where I wanted to 
place the beach-anchor, his tow-line parted and I let go the beach- 
anchor, which was then as near a right angle from the line of break- 
ers where the schooner laid as I could judge. Hove taut, and the 
vessel moved some that night astern at high water." The whole of 
this day had been spent as thus described, and on the supposition 
that there would be no further use for the tug, it was discharged. 
On November 4th steam was raised in the hoister, and the cable 
hauled taut, but the vessel did not move because there was no tide. 
Nelson thought she moved some on the night tide. November 5th 
the weather was stormy, some sea washing over the starboard side 
of the CoUins, and no effort was made to haul on the evening tide. 
The sea went down some time after 9 o'clock. On Sunday, the 6th, 
she went astern, but there was no increase in depth of water, and 
the vessel still remained about two and a half feet in the sand and 
mud, at high water, the rise and fall being then about four feet. 
On Monday, the 7th, the vessel continued to move astern. On thia 
day the Baker slipped her moorings and sailed to the southward 
for a harbor, it being very rough at the time, and the sea washing 
over her bow. By the departure of the Baker the wreok-master was 
left with eight men, including four belonging to the CoUins, two of 
the latter being disabled by sickness and working only half time. On 
Tuesday, the 8th, part of the deck-load was thrown overboard, oon- 
sisting of car stuff, pitch pine, and very heavy, and that night she 
moved some astern at high water. At this time she was leaking some, 
and resort was had to the hand-pumps. Wednesday, the 9th, the 
work of throwing o£f the deck-load was prosecuted more rapidly by the 
aid of the steam-hoister, the object being to lighten the vessel at the 
stern, and the pumping was continued. Thursday, November lOth, 
the cable was hauled some on both tides, and by keeping the pumps 
at work six feet of water in the hold were reduced to three. Since 
Tuesday she had been hauled 75 feet or more. On Friday and Sat- 
arday there were some movements astern. On Sunday, the 13th, 
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af ter the vessel had stopped moving astem on the morning tide, the 
steam-pump and boiler were brougbt on board from tbe Baker, wbioh 
bad tbat day returned to her anohorage off tbe Collins, and the latter 
■was pumped out between 9 and 10 o'clock, and bauled some astem 
that nigbt. Monday morning, the létb, the tug Battler arrived, in 
answer to a réquisition made by Nelson on tbe libelants at Norfolk, 
during the absence of the Baker, for a steam-pump, and brought tbree 
extra men for the wrecking crew. The Collins was hauled some 
astem on the morning tide, but scaroely moved at evening, as the tide 
did not make much, and there was very little sea. Nelson says he 
expected to see her ûoat on that night's tide, and kept tbe tug there 
to tow her up to Wilmington. Lib. test. 56. On Tuesday, the 15th, 
the sea being smooth, th^ tug went along-side of the Baker, and their 
joint crews hoisted the beach-anchor. "The tug boat towed us out 
from the sohooner Katie Collins thefuU length of the cable and chain. 
Then we let go the anchor." (Tbe respondent's witness, Lewis, says 
that after the anchor had been shifted, the hawser was "straight 
astern." Resp. test. 51.) "I then discharged the steam-tug, as the 
wind was westerly, and making very low tide and smooth sea." " We 
hove some on the cable that night, 'but the vessel did not seem to 
move any. I think we hove by the windlass." Lib. test. 57. Wed- 
nesday, the 16th, was occupied in securing the remainder of the deck- 
load and moving it forward so as to trim the sohooner by the head. 
The tide was very low, and the vessel leaked very little while lying still 
in a bed of sand. Thursday, the 17th, "we hauled on the vessel by the 
windlass; she moved very little." Friday, the 18th : "It began to 
make some sea during the latter part of the night before, and about 
between 12 and 1 o'clock I got up, and at 2 o'clock had ail ha,nds on 
deck, and the vessel began to go astern." Nelson, Lib. test. 59. Be. 
fore the tide fell the Katie Collins was afloat. The distance of the 
beach-anchor in its first place from the Collins was 175 fathoms or 
more, in a S. S. E. direction, and balf of the cable had been hauled 
in before the anchor was lifted and changed to another position. "I 
changed it because I wanted to discbarge the steamer, as the wind 
was westerly and I knew it would take some little time before the ves- 
sel would float, as a westerly wind makes low tides and a smooth sea. " 
Nelson, Lib. test. 64. Keeping the steam-pump on board, Nelson 
took command of the Collins, and sailed the same morning for Wil- 
mington. The wind was strong and fair, but the rudder-stock was 
sprung and the vessel steered badly. On Saturday, the 19th, between 
5 and 6 a. m., she ran aground to the northward of ship John Light, 
in the Delaware bay, and laid there until about dark, when she was 
spoken by the tug Inca and taken in tow to the Christiana, where she 
arrived the same night. This is substantially the wreok-master's 
narrative of the work, as it progressed from day to day, of hauling off 
the Collins and bringing her to Wilmington. 

After testimony had been taken on both sides, and before the ar- 
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gument ia the court, a motion was made on the part of the respond- 
ent for leave to amend his answer by strildng ont the last sentence 
thereof, and inserting in lieu of the same thèse words, to-wit : 

"On the contrary the respondent avers, by reason of the premises, and by 
reason of the damage and injury done to said schooner by the unskillful man- 
ner in which said salvage services werè performed, the libelanta hâve either 
wholly forfeited ail claim to a salvage reward, or should be awarded such a 
sum as will place their claim as in the lowest order of merit, " etc. 

Due notice was given to the libelants of the intention to submit tïiis 
motion, and of the taking of additional testimony under the amended 
answer. Ican see no valid objection to the allowance of this motion 
under the twenty-fourth admiralty rule, and as it is made to the dis- 
crétion of the court, it has been granted without terms. From the 
additional testimony it appears that about two months before the 
CoUins went ashore she had been largely repaired, nearly rebuilt, and 
that after she was hauled off upwards of |2,000 were expended in 
putting her in good condition. The answer, as originally filed, dénies 
that the ofïicer and men employed by the libelants were skilled for 
the salvage service by them undertaken, "but, on the contrary, said 
officer did not évince a high degree of intelligence in directing his ef- 
forts, and spent twelve days in fruitless exertion, and finally aban- 
doned a course of action which the master of the schooner, from the 
beginning, condemned and protested against." 

It is contended by the respondent that the work of getting the ves- 
sel oiî was unnecessarily prolonged by the want of good judgmeut 
and intelligent action on the part of the salvors, and that in consé- 
quence of this, and of their unskillful management, the vessel was 
badly strained and damaged by pounding on the beach for so many 
days, when by proper means and well-direeted efforts she could bave 
been floated in a few hours. The respondent insists that the first 
position of the beach-anchor was the resuit of an accident — the part- 
ing of the Eattler's tow-line just before it was let go, when the Baker 
was to the south and off the port quarter of the Collins. The admis- 
sions and conduct of Nelson and the log-book of the CoUins, as well 
as the testimony of the respondent's witnesses, go very far towards 
sustaining thèse positions, which are still further supported by the 
speedy floating of the vessel after the beach-anchor was moved di- 
rectly astern of her. The statements of the members of the work- 
ing crew are eontradictory or conflicting, but the actual occurrences, 
as detailed by ail of them, appear to confirm the causes of delay as 
alleged by respondent. The master of the Collins protested against 
placing the anchor so far south, instead of directly astern, by asking 
Nelson "if he was going to haul her off sideways." Nelson's excuse 
is that he laid the anchor in a southerly position from the Collins, be- 
cause there was nearly a dry shoal to the northward pf her, and the 
direction of the anchor waa the nearest for deep water. In the 
opinion of others this shoal or reef was of advantage in affording 
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protection from the north and east winds and the océan cnrrents. 
The prospective péril was a south-east gale, which did not corne. 

After looking at the whole testimony, and observing the slow and 
at times scarcely perceptible progress made by the salvors, it is dif- 
ficult to resist the conclusion that they were unfortunate, at least, in 
the outset, and that, having committed a mistake in letting go the 
anchor so far to the south, they were equally unfortunate, if not will- 
fully in fault, by persisting in keeeping it there so long as they did. 
They worked from the third to the fifteenth of November, with the 
cable at a considérable angle with the length of the schooner, drag- 
ging her sideways down the beach. Nelson admits that the cable 
was two points to the south ; others testify to four or five points. 
Lib. test. 74. After between one-half and two-thirds of the cable 
had been hauled in, she still remained fast in the sand. Nine hun- 
dred feet out from the place where the schooner ran ashore were two 
fathoms of water, (Lib. test. 78,) and there was no necessity for chang- 
ing the position of the anchor, if Nelson's theory was correct. The 
cable and chain were 175 fathoms long, of which 130 had been hauled 
in. Twenty fathoms more would bave floated the schooner, if the 
anchor had not previously dragged, and Nelson was positive that it 
had not. Lib. test. 76. After the anchor was moved, on Tuesday, 
the fifteenth of November, the tides were lower, owing to the preva- 
lence of westerly winds, and the vessei made very little progress un- 
til early in the morning of Friday, the 18th, at high water, when she 
went off. Lib. test. 57. The water had beenhigher before the 15th 
than it was after that day, and the schooner finally floated on a mé- 
dium tide. It is apparent that the wreck-master was either déficient 
in judgment and skill, or that he erred against bis own knowledge 
and expérience in keeping the anchor where it was first planted for 
such a length of time, and this, too, in the face of the protest of the 
master of the Collins, of the complaints of the men, and of the ina- 
bility of the wreckers to get her off. 

The prompt movement of the schooner on a moderate tide, after 
the cable had been moved directly astern, makes the original mistake 
more glaring. The testimony of the respondent's witness, Lewis, al- 
lowing it equal crédit with that of Nelson, proves the first position of 
the anchor, whether accidentai or designed, to hâve been wrong. 
Lewis is a wrecker of 20 years' expérience, familiar with the business, 
and speaks with confidence. He went to the wreok on the Saturday 
before the anchor was shif ted. He says the anchor was about S. by W. 
from the vessei. It led out of her port-quarter chock, and in his opin- 
ion it was impossible to heave a vessei off broadside that was buried 
15 inches keel down in hard sand. After the anchor was shifted the 
hawser led about S. E. by E., as near as possible, and in three tides 
the vessei came off. If the beach-anchor had been placed directly 
astern in the first instance, she would hâve corne off on the first tide, 
as the tide on which she floated was lower than they had had. This 
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is the aubstance of Lewis* opinion on this point. Eesp. test. 48-51. 
It is clear that with the cable ruuning at an angle ofE the port quarter 
it would reo[uire greater power to move the vessel than if the force 
had been applied direetly astem. Ndson says the effect of the pur- 
chase wasto move her around and gradually astem. Lib. test. 64. 
Again : "She would slew her stern a little to the sôuthward wbile go- 
ing astem, and while the tide was falling she would slew back again 
nearly in her former position." Nelson, Lib. test. 93. The Baker 
had the means of properly laying and taking up the beacb-anchor 
and cable, weighing, respectively, 4,000 and 3,600 pounds, but it was 
more difficult to change the position of the anchor, as, the cable being 
wet and heavy, there would be a great deal of extra weight to drag. 
Lib. test. 69. This may explain but does not justify the delay in mov- 
ing the anchor. The barge Baker was absent, with the much-needed 
steam-pump, from Monday till Baturday. She had sailed for a har- 
bor from an impending storm, which soon subsided, and could not 
return until her crew had been increased. The two trips of the tug 
Battler would not hâve been necessary had the Baker remained at 
her anchorage, or had been able to return there in a day or two. 
Nelson and Lewis agrée that the anchor could hâve been raised and 
shifted to its new position by the Baker without the aid of the tug, 
and on the first arrivai of the latter with the supplementary stéam- 
pump, one had already been put to work on the CoUins. The second 
trip of this tug was of still less service to the respondent. The 
Bchooner went ashore at a right angle to the coast line, and the nat- 
ural plan, under ordinary cireumstances, would hâve been to draw 
her ofif in the same direction which she went on, but Nelson chose to 
try the experiment of working with an indirect purchase, and thus 
converted an accident into a blunder. The log of the CoUins shows 
that on the fourth of November her first movementwas "by the stern 
around the S. W. three-quarters of a point." The next day thè tide 
was too low to start her. November 6th she went 20 feet astem. 
November 7th, "Worked her width to the south-west, or down the 
beaoh." November 8th, "Slewed her stern about one-half point down 
the beach." November lOth, "Hove her about fifty feet astern and 
sideways down the beach." November 14th, "Moved her a little 
astem down the beach, sideways." The next day the anchor was 
moved. The number of men employed by the libelants during the 
progress of the work, inoluding the crew of the Collins, did not exceed 
eight or ten, except when assisted for a few hours by the crews of the 
tugs. The weather was neither tempestuous nor severe. The lives of 
the salvors were not endangered, and the salving property was sub- 
jected to a minimum of risk. The value of the Baker, with ail her 
appliances, did not exceed $5,000, and probably $3,000 would be an 
ample estimate. The tug-boats employed were not at the risk of the 
libelants. The agreed value of the Collins and her cargo is $10,000. 
The Baker Salvage Company, with a capital of $90,000, is regu- 
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larly engaged in the wrecking business, and hold themselves in readi- 
nesB at ail seasons to go to the assistance of wrecked or disabled ves- 
sels. Their occupation is not only legitimate, but highly useful and 
important, and deserves to be encouraged. Salvage service fairly 
and skillfully rendered is entitled to more than ordinary compensa- 
tion, as measured by the value of the same work done on land, but 
each case must be dealt with according to its own peculiar circum- 
Btances ; and while the nature of the service is the same, the degree 
of merit to be awarded to the salvors dépends upon their individual 
conduct: (1) The risk incurred by them; (2) the degree of danger 
from which the lives or property are rescued; (3) the value of the 
property saved; (4) the value of the property employed by the salvors 
in the wrecking enterprise, and the danger to which it is exposed ; (5) 
the skill shown in rendering the service ; and (6) the labor expended 
and the time occupied. Post v. Jones, 19 How. 161; The Sandring- 
ham, 10 Eed. Eep. 573. The leamed judge who decided the last- 
cited case adds, as additional matters to be considered, the degree of 
success achieved and the proportions of value lost and saved. Where 
ail thèse ingrédients of salvage service concur, a large and libéral 
reward ought to be given; but where none or scarcely any are found, 
the compensation can hardiy be denominated a salvage compensa- 
tion; it is little more than a mère rémunération pro opère et labore. 
Marv. Wreck, § 99. Salvage exceeds a fair rémunération for work 
and labor, the excess being intended, upon principles of Sound public 
policy, not only as a reward to the particular salvor, but also.as an 
mducement to qthers to render like services. The claims of simple 
justice to the salvor do not ordinarily extend beyond a fair compen- 
sation for work and labor. AU beyond this is a gratuity given or 
withheld by the courts upon grounds of public policy. But salvage 
may be reduced by want of skill or energy displayed by the salvors, 
or even forfeited by their misconduct or gross négligence ; and the neg- 
lect, misconduct, or inefBciency of the master are imputed to the 
owner of the salving vessel, — especially of a wrecking vessel, for the 
master is then acting within the scope of the employment for which 
he was selected and appointed by the owner. " Thus, whenever sal- 
vors, having the management of the business, fail to get a stranded 
vessel afioat at the first high water at which she might hâve been 
fioated, had they employed the proper means, they must be consid- 
ered as having failed in point of skill and energy, and must suffer 
the just and légal conséquences of such failure, notwithstanding they 
may bave saved the ship and cargo. If, in conséquence of want of 
skill in sounding out channels, carrying out anchors, or navigating 
the vessel, or from any other omission of proper oare or skill, the 
salvors incur unnecessary delay in extricating the vessel from its per- 
ilous situation, or get it ashore a second time, the salvage ought to 
be reduced in proportion to the degree of négligence or want of skill; 
and when the négligence is gross or willful, it should be whoUy for- 
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feited, Marv. Wreck, §§ 106, 108, 219; The BlackwaU,10 Wall. 14. 

The libelants promptly responded to the call for assistance made 
by the captain of the Collins, and proceeded with commendable dis- 
pateh to her rescue, but the subséquent management of the wreck- 
master was ill judged, and in conséquence there was unneoessary de- 
lay in completing the work of hauling off the schooner, It is évident 
that the beach-anchor was at first misplaced, and the resuit was that 
the men employed by the libelants worked at a great disadvantage 
and with conséquent injury to the schooner, which was pounded and 
strained for two weeks, when probably as many days would hâve been 
a sufScient length of time for the service actually rendered. There 
was also culpable delay in throwing over the deck-load, which was 
not begun untii after the lapse of five days from the time the wreck- 
master went on board the Collins. The steam-pump was wanting 
for 10 days, when there was the greatest need of it to lighten the ves- 
sel. The hoisting-machine was not in good order, and gave out at 
the end, when the vessel was hauied off by the aid of her windlass. 
The chapter of accidents, or of mistakes, errors of judgment, and 
want of skill, was concluded by running the rescued vessel aground 
in the bay while yet in charge of the libelants. 

The hiring of the tug Battler was really of no service to the re- 
spondent, as she was employed on her first trip to hunt up the Baker, 
which had run into Metompkin inlet for a harbor, some 12 miles 
south of the Collins, and could not return until her crew had been re- 
enforced. The steam-pump brought by the Battler was of no use, 
because the Baker came back to the wreck before the tug arrived. 
The tug's second trip might hâve been of use, and her employment 
then cannot be deemed altogether an unneoessary précaution. 

Under this finding of the facts I coufess to hâve felt much embar- 
rassment in fixing the ainount of compensation whieh should be given 
to the libelants, and hâve concluded, after a careful review of the law 
and évidence, that this court would not be warranted in decreeing a 
sum much, if any, in excess of the total amount of moneys actually 
expended by the libelants in their undertaking. Certainly they did 
not exercise the highe'st degree of skill, or apply their knowledge, ex- 
périence, and energy to the best interests of the respondent. Their 
négligence and misconduct were not so gross, however, as to forfeit ail 
claim for compensation, but suffioient to reduee the amount which 
might hâve been awarded to them had they acted with more intelli- 
gence and energy. 

The actual outlay of money by the libelants, including what was 
paid for the hire of the Battler, of the propriety of which there has 
been some doubtin my mind, was about the sum of $1,253,45, and 
for this amount a decree will be rendered with costs for the libel- 
ants. 
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The Gladiolus,* 

(Dittrict Court, 8. D. Oeorgia. June 9, 1884.) 

Pbksonal Injxtrt — Pbebumptiok op Nkglioencb. 

Where a stevedore, engaged in his usual occupation, falls through an or- 
dinary coal-bunker hatch that is used for stowing cargo, the presumption is of 
his négligence ratUer than that of the offlcera of the vessel. 

In Admiralty. 

Richards ce Heywood, Qarrard d Meldrim, and J. B. Saussy, for 
libelant. 

A. Minas and Chisholm é Erwin, for claimant. 

Locke, J. The libelant, Margaret McGinty, complains that her 
husband, Thomas McGinty, while employed as foreman of a steve- 
dore's gang on board the steam-sbip Gladiolus, on the nineteenth day 
of September, 1883, fell through a hatchway, which had been negli- 
gently and carelessly lef t open, and was so badly injured that he died 
from the effects of the fall in about six hours, and she brings this 
action for $16,000 damages. 

The only questions in the sase found necessary to consider hâve 
been as to the négligence of the oflScers of the ship in leaving the 
hatchway uncovered, or that of the party killed in falling through it. 
The ship was constructed with what is known as a cross coal bunker, 
forward of the engine-room, used sometimes for reserve coal, and fre- 
quently for carrying cargo. This was separated from cargo hold No. 
2 by an iron bulk-head up to the lower deok, and above that from 
between-deck No. 2 by a wooden partition to the upper deck. Through 
this partition or wooden bulk-head were two doors, twelve feet apart, 
each three feet and seven inches wide, leading from between-deck 
hold No. 2 into this between-deck coal bunker. Just inside this parti- 
tion and between the doors, was the hatch through which McGinty 
fell. It was twelve feet athwart ship, and three feet fore and aft. 
Imraediately over it, on the main deck, was a hatchway of the same 
dimensions. It appears from ail the circumstances of the case. 
although it is not stated in exact language, that this portion of the 
ship had been fitted to receive cargo, and tumed over to the steve- 
dores. One of their gangs had been at work the day hefore, tak- 
ing out the last of the coal, and sweeping and getting ready for car- 
go. On the morning of September 19, 1883, the gang, of a por- 
tion of whom McGinty was foreman, came down to commence stow- 
ing hold No. 2. They found the main-deck hatches ail on, and 
removed those over hold No. 2, but the between-deck hatches they 
found off. They had received but two or three baies of cotton when 
the deceased passed through one of the open doors into the betweeu- 

iReported by TV. B. Hill, Esq., of the Maçon bar. 
T.2lF,no.6— 27 
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deck of this coal bunker in search of "toms" — short pièces of wood 
ased in stowing cotton — and fell through the hatchway. He spoke 
but a few words upon being taken out, and lived but a few hours. 

It is urged in behalf of the libelaût that itwas gross négligence 
on the part of the ship's officers to leave this hatch off and the doora 
open, se that any one could go in so as to fall through it, and that 
aîthôiigh àeceaséd was not actually assigned to work in that compart- 
ment it is usual and customary for the stevedores to go anywhere 
through the ship in search of dunnage. In reply it ia claimed that 
MoGinty had no business in this bunker, as they were not stowing it 
thàt day, and it was négligence for him to go there without having 
the upper hatches removed, if there was not sufficient light to see, 
and if there was light it was négligence that caused bis fall, and 
thàt there was no négligence in leaving the hatchway open at the 
time it was. The leaving open a cômmon between-deck hatchway 
while the vessel is lying in port, under ordinary ciroumstances, is not 
presumptive évidence of négligence on the part of the ship. Thia 
is Ilot only shown to be the custom by the testimony in this case, 
but it bas been so frequently commented upon in décisions as to be 
too well settlèd to be questioned. The Victoria, 13 Fed, Ebp. 43; 
Dwyer v. Nat. Steam-ship Co. é Fkd. Eep. 493; The Garl, 18 Fed. 
Eep. 655; The Germanîa, 9 Ben, 356; The Helios, 12 Fed. Eep. 
732. While the falling through an open hatchway by a Etranger, a 
landsman, visitor, or passenger on board a vessel might not be pre- 
sumptive of négligence on his part, where such accident occurs to a 
seaman or stevedore, who ia accustomed to hatches, their présence, 
necessity, uses, character, and location, the case is différent, and 
unless the oircumstances of the particular case are such as to rebut 
it, the first presumption ia of hia négligence. 

Do the ciroumstances in thia case overcome the presumption in 
favor of the claimant, and eatablish that in favor of the libelant? 
This was not, as in the case of The Helios, supra, a small, unused 
hatch, without coamings, but was one for the fréquent, if not gênerai, 
stowage of cargo; such as, the learned judge in that case remarks, 
"stevedores must at their péril look out for, and are presumed to 
know about. " There was a main-deck hatch direotly above it, whibh, 
although closed at the time of the accident, was notice, if any such 
was needed, of the existence ôf thisone. There was no presumption 
that any of the between-deck hatches were closed, as none of them 
were found to be when the main-deck hatches were removed ; but, on 
the contrary, the presumption to a careful man would bave been that 
they had been left off intentionally, to dry, air, and ventilate the ship. 
The testimony shows that but a short time before, deceased had as- 
sistèd in stowing a ship of similar construction, with like bunkers 
aûd hatches as this, and in that case helped stow the bunkers, and 
he knew thèse were to be loaded. He had been stevedore for years, 
and was familiar with the hatches and their locations. The amount 
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of ligbt in the bunker at that time becomes qnite an important ques- 
tion in the considération of this case. One of the witnesses for libel- 
lant says "it was some dark;" the head stevedore says he thinks 
there was light enough for a careful man to see; while the officers of 
the vessel speak of its being "total darkness." This idea of total 
darkness I cannot accept as being applicable to the condition of 
thiugs shown to hâve been at the time of this accident, and can 
only believe that they must bave had référence to timea when tho 
main-deck cargo hateh No. 2 was very nearly or quite closed. It 
vas a bright, clear morning in September, about 9 o'clock, the vessel 
heading Bouth-easterly. The main-deck hatchway, 25 feet long by 12 
feet broad, was fully open and unobstructed, Within three feet and 
seven inchps of this hatchway was the bulk-head or partition, with two 
open doors, each three feet and five inches wide, only twelve feet 
apart, and directiy in range with the corners of this large open hatch- 
way, and it seems absolutely inconsistent with the principles of nat> 
ural science that this bunker coQld bave been so dark that a reason- 
able man, using ordinary care, could not bave seen an open hatchway. 
In either event the conclusion of négligence on the part of the dO' 
eeased seems compulsory. Was it as dark as some witnesses state, a 
careful man would not hâve entered without a light; or, if he had, it 
would bave been in such a careful manner that the coamings of the 
hatch would hâve been a warning ; and if it was as ligbt as the ciroum- 
stances appear to show it must bave been, ordinary care would hâve 
shown the open hatch. Had a careful master that morning, before 
the arrivai of the stevedores, had bis attention called to the condition 
of the hatches, I cannot consider that he would bave deemed it nec- 
essary to send men below to close this one to prevent the possibility 
of some stevedores' falling through it. It had, for ail intents and 
purposes, at this time become a cargo batch, and could reasonably be 
treated as such. 

The conclusion on thèse points precludes the neoessity of consider- 
ing the numerous other questions raised in the argument. 

Although the case is one that appeals strongly to the sympathy of 
the court, under the law I can reaeh but one décision, and the libel 
must be dismissed; but since there may bave been, before a fuU and 
careful investigation of the case, reasonable grounds for considering 
the ship liable, and as I believe the suit bas been prosecuted in good 
faith apon the principle of équitable discrétion in such matters in 
courts of admiralty, it is ordered that the olaimant pay the costs. 
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The Lloyd.* 

{Dittrîii Oourt, S. D. Oeorgia. Jtme », 1884.) 

OONTBACT OF AFFKEIGHTMENT. 

Where a vessel ig cbartered for a lump sntn, and rechartered to <!an7 lumbei 
at a rate per thousand, it is for the original charterer to see that she is provided 
with such lengtàs and sizes as will give a full cargo; and if hermasterrecelveg 
and stows in good f aith what is f urnished by the merchant under the sub-char- 
ter, and it is of such sizes that there is not as much loaded as would be of différ- 
ent Icinds, no action lies against the vessel. Amouot of lumber carried per ton 
dépends upon clasa and lengtb of same, and build of vessel. The burden of 
proof ii upon him who allèges fraud in receiving and slDwing a cargo. 

In Admiralty. Libel in rem. 

Garrard é Meldrim, for libelant. 

Chisholm é Erwin, for respondenta. 

Locke, J. The libelant chartered thîs vessel for a lump stiin to 
load a cargo at Savannah for some European port, "the stevedore at 
Savannah to be appointed by charterer, at ship's expense;" and re- 
chartered her to load with lUmber for Cadiz ; rates under second char- 
ter to be by the thousand, "not exceeding two hundred and eighty 
thousand, ail under deck." She came to Savannah, and her agent, 
Peterson, reported her arrivai, and that she would soon be ready to 
take in cargo, and offered his services to represent charterer's inter- 
ests, and in reply was requested : "Engage a compétent and good steve- 
dorô, who understands his work, as from the charter-party you will 
notice that the vessel bas to employ charterer's stevedore. " In ac- 
cordance with this request Peterson gave notice to the shippers, who 
had rechartered and were to furnish cargo, of her readiness, and 
employed a firm of stevedores to load, which they proceeded to do 
with the lumber as furnished. The original charterer and libelant 
herein arrived from New York as the loading was being completed, 
and found that instead of having stowed 307,000 feet under deck and 
20,000 feet on deck, as he allèges she should bave taken, she had 
recéived but 240,532 below deck, and the master refused to take any 
on deck, whereupon he filed this libel for damage in loss of freight 
on the différence between what she had on board and what is alleged 
ebe should bave taken, at the rate of $17 per thousand for that under 
deck and two-thirds that rate for a deck-load. 

Two questions are therefore presented, — one of fact, and one of 
law, — namely, was the vessel loaded with a full and complète cargo ? 
and, if not, who is responsible for such shortage — the charterer or 
the owner? The only évidence introduced by libelant to sustain the 
allégations of the libel in regard to what would be a full and complète 
cargo for the vessel, is that of several stevedores and shippers of lum- 
ber as to the amounts per ton generally carried from this port. They 

•Reported by W. B. Hill, Esq., of the Maçon bar. 
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generally agrée that the amount dépends in a great degree upon the 

character and sizes of the lumber in comparison with the build of the 

vessel. Both the master and stevedore testify direotly that, consider- 

ing this, the vessel was loaded with as much as could be put into her, 

and the only question to be decided is whether the fact that this 

vessel had on board only some 529 feet of lumber par ton of measure- 

ment, when vessels average 650 feet or more, ia sufl&ciently aocoanted 

for by the size and character of the cargo and shape of the vessel, to 

overcome the presumption of fraud arising from such fact. The firet 

presumption is of innocence, and reasonable and honest compliance 

with the terme of the cbarter-party in taking in a full and complète 

cargo ; but when the cargo is shown to hâve been so much less per ton 

than is usual, that presumption is overcome, and a new one arises. In 

regard to the character of the cargo, the first item of évidence appears 

in letter from Peterson to Baitzer, the libelant, before the loading 

commenced, in which he mentions there being no small stowage in 

the cargo. This, of course, is not évidence to establish this; but the 

fact that this language was used at this time in connection with his 

having been selected to employ a stevedore, may, I think, be con- 

sidered with other testimony upon the same point. The spécification 

shows but about 15,000 feet under 25 feet long, and but 135 pièces 

under 20 feet, while the greater portion of the cargo is long and large. 

Bergman, the stevedore, says the lumber was large, with a very small 

quantity of small sizes ; the rest of it was very bad for stowing such 

a ship. He says : "The cargo was not suitable for the vessel. With 

small stowage she could hâve taken some more lumber, but I could 

not put in any more of the stuff furnished." He also says: "The 

cargo was stowed as well as it could be stowed, considering the lengths 

furnished." Small stowage is usually so stated. It is under 20 feet 

in length, and a vessel requires from 5 to 10 per cent, of the entire 

cargo to be made up of this class. In this cargo it appears that ont 

of 240,000 feet there was but 6,669 feet of what is known as small 

stowage, and of this only a portion — 135 pièces — was under 30 feet 

in length, while nearly a third was made up of large, square timber, 

running from 12 to 18 inches square, only one stick of which was but 

30 feet long, and but five under 40 feet, and from that np to over 60. 

Mr. Salas, the merchant who furnished the cargo, says there was no 

small stowage, and he told Peterson so; but af terwards, upon the re- 

quest of the master or stevedore, he ordered 10,000. He says : "The 

stevedores did worry me so much about small stowage that I ordered ' 

Mr. Stillwell to let them hâve ten thousand." But of this Mr. Still- 

well says but 6,669 feet was furnished. HoIIand, the inspecter, thinks 

there was necessity for more small stowage, as he saw three or four 

beams left unfiUed. It appears that ail the small stowage that was 

furnished was used. The master says he went for small stowage to 

Mr. Holland three times before he got the 5,000 feet, until he toid 

them that he didn't care whether they let him hâve it or not. He 
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Bàys : "I asked for ît repeatedly." This agrées mih. wliat Mr. Sala» 
Bays about the stevedorea worrying him until be ordered 10,000 feet. 
I am satisûed tbat both tbe master and steredore made ail reason- 
able exertions to obtain sucb small stowage as was required. 

Tbe stevedores and mercbants wbo bave testiûed in regard to tba 
amount tbat sbould be carried, ail agrée tbat it dépends upon tbe 
speciûçationa and adaptability of tbe lengtbs to tbe clasa of yessel. 
Tbere was, as bas been sbown, comparatively little sbort or email 
staff in tbe cargo. Tbe vessel appears to bave been abarp, or, as one 
aaid, "sharp full." Tbe master says abe was sbarp — sbarper tban 
usual- — in tbe lower bold, fore and aft. Sbe bad no between-deck, 
but between-deck timbers, mid-way between tbe deck and floor, about 
12 incbes square. Tbe depth of bold was but about 14 feet. In tbe 
widest part of tbe vessel tbe widtb outaide was but 29 feet, and inside 
sbe must bave been considerably less. It will tberefore appear tbat, 
in order to stow sucb a vessel to advantage, tbere must bave been 
fuUy one-tentb, if not one-eighth, of it under 28 feet, and mucb of it 
under 25, and so on down in sborter lengtbs, even to bave fiUed the 
places between tbe beams, wbere tbe lumber could not bave been 
stowed fore and aft. But tbe spécifications filed in évidence sbow 
tbat of the entire cargo but about 16,000 feet was in pièces under 28 
feet in lengtb. This is as to tbe beam-filling alone, and in a sbarp 
vessel much lumber of comparatively short lengtbs is required in tbe 
bows and run for advantageous stowage. 

I am satisfied, from a caref al considération of tbe question, tbat the 
cargo was not adapted to tbe vessel ; but let us examine wbetber or 
not tbe différence between wbat was laden on ber, and wbat sbould 
bave been put on board, can be accounted for. AH tbe witnesses 
aeem to agrée tbat about 650 feet to tbe ton is an average cargo, 
wbere tbe spécifications of tbe cargo are adapted to the vessel, but they 
do not ail agrée wbetber or not tbat sbould inolude tbe deck-load. 
Salas says vessels will carry from 650 to 700 feet to tbe ton, includ- 
ing small stowage and deck-load. Butler, a stevedore, thinks vessels 
will carry from 650 to 700 under deck, wbile Eoberts thinks 700 feet 
per ton is a fair average, and be never knew of vessels going witbout 
a deck-load. Tbis deck-load may be from 20 to 33J per cent, of tbat 
under deck. Tbis would leave from 525 to 586 feet per ton under 
deck. 

It is not disputed by tbe libelant, as I understand, tbat tbere was 
not a suf&eient amount of small stowage to make ber stow to advan- 
tage, but it is claimed tbat it was tbe master's fault tbat tbis was not 
procured, in order tbat the vessel might be fiUed in measurement, re- 
gardless of wbat the cargo was as long as it was lumber, and tbat be 
sbould bave refused to go on loading, even until be could bave ob- 
tained pièces to fill the entire room of the vessel, before it could be 
understood tbat be bad taken a full and complète cargo. Witb tbis 
view of the case I cannot agrée. Tbe vessel bad been recbartered 
by libelant to one La Tassa, wbo bad ordered from mercbants in Sa- 
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vannab a cargo of lumber of certain sizes an3 léngtfi s by spécifica- 
tions. She vas chartered to take this lumber and nbne other, and 
tke onlj xigbt tbe master bad was to demand Buch small stowage as 
wonld make tbe cargo stow Bafely, so as not to endangelr tbe ship. If 
tbe cargo provided was not such as to give suitable stowage, so as to 
make a "full and complète cargo" aocording to measurement, tbe 
rigbt of action, if at ail, is against tbe sab-cbarterer and not against 
tbe ship. 

Tbe reason wby tbe vessels referred to bave averaged so much 
more per ton than tbe Lloyd took in, is, I consider, fully explained by 
tbe facts — First, that eacb vessel was selected by tbe spécification for 
a particular cargo, and adapted to it; and, secondly, that tbe sbip bas 
bad a spécial intérest in getting such a cargo as would give ber tbe 
greatest measurement, or the cbarterer, wbere tbe charter bas been 
for a lump sum, bas bad an active agent présent to look after bis in- 
terests; and also the fact, as I tbink, plainly appears tbat tbis vessel 
was not adapted to carrying a Inmber cargo nnless it contained quite 
a large proportion of short lengths. Thèse reasons, I tbink, justify 
tbe presumption of bonesty and reasonable diligence on tbe part of 
tbe master, wbicb bas not been overcome by any évidence on bebalf 
of tbe libelant. 

Tbe charter nnder wbicb tbe vessel loaded spécifies a full and com- 
plète cargo, "ail nnder deck." Tbe libelant is tberefore estopped 
from claiming damage for tbe master's refnsing a deck-load, even if 
tbe vessel conld bave carried it safely, of wbicb tbe évidence, tbougb, 
raises a doubt. 

Tbis conclusion renders nnneoessary a considération of the ques- 
tion as to whether or not tbe stevedore was agent of tbe sbip or cbar> 
terers. 

Tbe libel will be dismissed, witb costs. . 



{Ditiriet Court, 8. D. Georgia. May 1, 1884.) 

SAIiTAGE— PlIX>TB ACTIMO AS SALVORB. 

The service rendered by pilots muât be beyond thelr ordinary duties as plloti 
to entitle them to salvage; but where there is unusual and extraordinary risk 
Incurred in renderlng service to a vessel in distress, althougli it be but a pilot- 
age service, courts of admiralty may give au additional compeusatiou to en- 
courage meritorious action in such casea. 

In Admiralty. 

Robert Falligant, for libelant. 

• Reported by W. B. Hill, Esq, , of the Maçon bar. 
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CMsholm ê Erwîn, for claimant. 

LooKE, J, The libelant, Michael P. Usina, a pilot belonging to 
the port of Savannah, while retuming from bis cruising gronnds out- 
side the bar of that harbor, on the nineteenth of January, 1884, dis- 
covered the Norwegian bark Grid coming up from the southward 
and running in, in the direction of Stone Horse shoal. He waved bis 
flag and made what signais he could, but she kept on her course and 
soon struck. There was a gtrong sautherly breeze, with a heavy sea, 
it breaking around and sometimes throwing the spray over her. 
Libelant came as near the bark as it was considered safe with his 
scuooner, Jowered his small boat, and boarded her with one man. 
While coming around under her bows, he shipped a sea tbat nearly 
filled his boat. The bark went ashore at low watôr, where the tide 
rises about five feet, and was pounding, and soon commenced leaking. 
Libelant ordered the aachor to be let go to prevent her dragging f ur- 
ther upon the shoal, as the tide rose, and directed the bark's crew to 
keep pumping, which they did. As the tide rose the vessel floated, 
and the wind having come aronnd to the westward, but having died out 
until it was too light to enable her to stem the rising tide, he piloted 
her through and over the shoals into Tybee roads. There was plenty 
of water, but she needed careful pilotuig. She was there taken in 
tow by a tng and brought to the city. She was injured some and 
leaked badly, having about six feet of water in her when she reached 
the dock. When libelant left his pilot-boat he ordered her to send 
out a tug from Tybee, but beiore her arrivai there the tug had learned 
of the bark's being aground and gone out. She was not able to come 
near enough to take a line, and did nothing until the bark reached 
Tybee, when she took her in tow. 

The connection of a pilot with a vessel in distress, his duty towards 
her, and his right to extxa compensation for efforts in her behalf, 
always raise délicate questions as to just how far his position as pilot 
demands his services, and when his labor as saivor begins. There 
are frequenïly cases where the services are so unmistakab y salvage 
and not pilotage, that there is no difficulty in determining his rights; 
but in others the charaeter of the service is not so distinctly marked, 
and its nature more difficult to détermine. Where a vessel is dis- 
covered aground and is relieved from the bottom by a pilot and his 
crew by carrying out an anchor, making jettison of cargo, or heaving 
at windlass or capstan ; or where a vessel is leaking badly and is kept 
afloat by a pilot's crew pumping; or service is rendered uy working 
an abandoned vessel, or one whose crew are worn out or disabled by 
sickness, and the vessel is in danger, — there can be no question but 
what such service would be one of salvage rather than pilotage, and 
that he would be entitled to compensation as such; but when the 
iabor performed and service rendered consist only of such acts as the 
duty of a pilot demands, notwithstanding the fact that the vessel is 
in distress, or his exposure is unusual and the risk incurred more than 
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ordinary, it is against public policy to construe it as salvage ; but, when- 
ever unusual compensation appears to be demanded, it is given as ex- 
tra pilotage. 

The peculiar knowledge required of a pilot is as to the depth of 
water, and the rise, time, and streugth of the tides; and where thèse 
items of knowledge only are used, or orders given based upon them, 
it can at no time be considered more than pilotage service. It is also 
the duty of a pilot at any time, in order to prevent a vessel in his 
charge irom grounding, tolet go an anchor ; nor could such an act be 
considered beyond what might be demanded of him as pilot, or entitle 
him to extra reward. Nor can danger in boarding a vessel be taken 
into considération, vrhen unattended byother peculiar ciroumstances, 
to give salvage compensation, as it is in the worst weather that his 
services are the most required and demanded, and his duty becomes 
most imperative. 

In this case, had the libelant reached the bark while she was ap- 
proaching, or even while in the breakers, but before she had struck, 
and by correct and timely orders succeeded in extricating her from 
the difficulty with a skiliful use of the sails and helm, can it be 
claimed that he would hâve been entitled to extra compensation be- 
cause he had encountered danger in boarding her, or on account of 
the little water under her keel? I think not; for if such questions 
could be suocessfully raised in such a case there would be no end to 
demands on account of the severity of the weather, or the danger en- 
countered in such services, or the shoalness of water, and danger of 
the vessel on such account, and any fixed rates of pilotage would be 
useless. The vessel when boarded was not afloat, and could not at 
that time be piloted ; neither the libelant nor the man with him did 
any labor in extricating her from the bottom or in pumping, but his 
knowledge of the rise and direction of the tide, as pilot, enabled bim, 
by ordering the anchor let go, to hold her in her position until the tide 
floated her, when his labors as salvor, if he could by any possible con- 
struction ever be so considered, ceased, and he became a pilot. There 
can be no question as to this. Had he found the vessel safely anch- 
ored at high tide in the place from which he piloted her, it could not 
be claimed that he was doing more than his duty as pilot in piloting 
her in; no more could it because he was on board before. But the 
vessel was aground in a dangerous place, and the weather bad; the 
évidence shows conclusively that the risk in boarding her was extra- 
ordinary and unusual; and the promptnesa and readiness to go to 
her aid praiseworthy, and entitled to récognition. 

In The G. D. Bryant, 19 Fbd. Eep. 603, which has been cited by 
claimant, the facts seem nearly similar, with the exception that in 
that case Judge Deadt did not consider that the libelant incurred 
even the ordinary danger of a pilot service, while in this case it was 
certainly considérable and unusual, although perhaps not greater 
than is occasionally but not frequently met in boarding vessels at 
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eea in tempestuons weather. In that case the lîbel was dîsmÎBsed 
-with coBts, but iu this, I thîuk, the différence in the state of the 
■weather and sea, and consequently the risk inoarred, will justify 
a différent decree. The bark was in ballast; her expenses, port 
charges, and repaira something over $7,000 ; her value when re- 
paired from ten to twelve thousand dollars, according to the demanda 
of the market; leaving the net value saved from three to five thou- 
sand dollars. The libelant bas présented a claim for pilotage, and 
been paid in fuU, and a tug paid extra towage from Tybee. The 
claimant has made a tender of $250, and deposited that amount in 
the registry of court. I consider that amount will amply compen> 
sate for the extraordinary risk incurred, and that it is suffioient to 
encourage to like exertions under similar circumstances. 

There will be a deoree in favor of the libelant for $250, and the 
costs incurred prior to the time of the deposit ; subséquent oosts to 
be deducted from the mouey ou deposit, and the residue paid him. 



Thb Pioneer.* 
{DitMet Cburt, 8. D. Oeorgia. June 7, 1884) 

L Seaman'b Wages. 

Where suit has been eotnmenced by a seaman for wages in a rtate court 
aç;amst the owner, but it has been dismissed before hearing, an admirait/ court 
may éntertain juri»diction upon the same subject-matter. 
2. Bamb — Court mat Decreb Wages, when. 

A court of admiralty may deoree seaman's wages, although eamed on a 
steamer of less than flve tons, eugaged iu carrying freight and passengeis upon 
navigable waters. 

In Admiralty. 

Qeo. A. Mercer and M. A, 0. Bryne, for libelant. 

J. J. Abrams, for claimant. 

Locke, J. This is a libel for seaman's wages, the libelant having 
. been engiheer on the steam-boat Pioneer. It is not denied that the 
amount sued for is due, but it appears that (1) the libelant had com- 
menced an action against the owner of the boat under the lien law 
of the state, but subaequently came before the commissioner in a pé- 
tition for seaman's wages, and upon obtaining a certificate of prob- 
able cause for action had dismissed the former suit at his costs ; and 
(2) that the vèssel upon which the services were rendered was a small 
steam-yacht or launch of less tha,n five tons measnrement, and neither 
eiuolled nor licensed; both of which groands are urged to defeat the 
jurisdiotion of this court. 

•Eeported by W. B. Hill, Esq., of the Maçon bar. 
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The steamer wks inspeeted and licensed to ply for » aîstance of à 
hundred miles on the bays, sounds, rivers, and wators along the coast 
of Georgia, and to carry not exceeding 20 passengers, and had been 
engaged in carrying freight and passengers between Darien and Ham- 
mersmith landing, about eight miles, and ôut to Sapello High Point. 
The résidence of the libelant is not shown, nor does there appear to 
hâve been any privity of interest, reiationship, or âc(iuamtance be- 
tween him and tfae owner; but it is testified that when he waB em- 
ployed it was remarked that MuUigan, the then owner, "was goodfor 
his wages; if not, the boat was." 

It is claimed that, having elected his forum, the libelant isestopped 
from abandoning it and bringing suit in another, and The Highlander, 
1 Spr. 510, is relied upon. The décision there is that "a seaman's lien 
for wages is not defeated by a previous attaehment of the vessel at com- 
mon law in a state court, abandoned before the filing of the libel." Cer- 
tainly that in no way déclares that it would hâve been lost had not such 
suit been abandoned before the filing of the libel, but had been before 
the hearing of the case. The court was then only considering the case 
before it, and its décision cannot go beyond the state of facts therein 
existing. In this case the former suit was against the owner, and 
not in rem, nor was the property, at the filing of the libel, under at- 
taehment from another tribunal, which would prevent the valid exécu- 
tion of one under this. The suit in the state court had been dismissed 
at plaintiff's costs before this case came on to be heard. In the 
state court the seaman's lien is not the prior lien, without exception, 
as in the case of seamen's wages in admiralty. The matter bas not 
been adjudicated, nor is there any other action now pending ; and that 
is ail that is necessary for this court to consider, if it has jurisdiction 
otherwise. This was a contract for services to be performed by assist- 
ing in the navigation and working of a boat or vessel on navigable 
waters by a person who appears in the case to be a marine engineer, 
and if the court has no jurisdiction it must be from faets sufScient to 
establish an exception to the gênerai rule. 

In regard to the size and character of the boat, and character of 
the services rendered by libelant, The Bolivar, Olcott, 474, and The 
Former, Gilpin, 524, hâve been cited and relied upon. In The 
Bolivar, the principal ground for dismissing the libel was that the 
lien had been lost by unreasonable delay until it became stale, and 
the character of the vessel, and the relations existing between the 
owner and libelant, were but incidentally mentioned, and not as con- 
troUing or determining the action of the court, la. The Farmer, the 
small craf t was engaged in carrying wood across the Delaware river 
to Philadelphia, from a place nearly opposite, and the opinion of the 
learned judge shows that he considiered the objection to. the jurisdic- 
tion on account of the gênerai business and occupatiott of the libel- 
ants as laborers, they being engj^ed in navigating the boat but 
about eight bours a wèék, ànd bëcause appîications from the samt; 
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class of persons, whom he did not consider seafaring men, had be- 
come, as he plainly déclares, annoyingly fréquent. In this case the 
character and occupation of the libelant was that of an engineer of 
a steam-boat,engaged in transporting freight and passengers on -water 
within the ebb and flow of the tide, in a small way, it may be true, 
but, nevertbeless, sufBeient, I think, to détermine jurisdiction, and if 
on aecount of any local or temporary reason a judge may hâve de- 
clined to entertain jurisdiction, such décision need not be binding in 
cases where it is considered circumstances so differ that they justify 
another conclusion. In this case the commissioner, after examina- 
tion, certified the case to this court. ïhe libelant bas, I consider, an 
action in. rem. He bas dismissed, at bis own costB, the suit pending 
in the local court against the owner. There is no claim that the money 
is not justly due, and it would certainly be a hardship, not demanded 
by justice, to dismiss him without redress. Had the case coma be- 
fore me as commissioner originally, I will not say but what I might 
hâve referred the libelant to the local court, in which his suit was 
then pending, if as eoonomical and speedy justice could hâve been 
obtained ; but courts of admiralty are to give inexpensive and speedy 
redress to this class of litigants, and for this class of services, and I 
do not think the smallness of the vessel should protect it from an 
action in rem. 

Let the decre© follow for the amount proven, — $129.67, — with 
costa. 



The Harold. 

(Distriet Court, 8. D. New York. June 80. 1884.) 

Pbrsonai Injcbies— Fbllow-Sbkvaktb— Mastbk and Bbkvant — Common Un- 
dbbtaking. 

The libelant was one of several men procured by a stevedore to shift coal in 
a vessel, ail of whom were paid for by the ship, by the day, and he was injured, 
without bis own fault, by a board which fell through the hatch in conséquence 
Df the winchman's etarting up the steam-winch without notice to his fellow- 
workman, whoae business it was to tend the ropes at the platf orm. Tlie winoh- 
man was furnished by the ship and not by the stevedore, and was a compétent 
person. IJdd,, that ail were in the common service of the ship, and were co- 
laborera in the same undertaking, and that the ship, therefore, was not liable 
for the injury, no breach of any duty owed by the ship or her offlcers being 
shown. Èeld, alao, that it was immaterial that the winchman was paid by the 
month directly by the ship, and the other men by the day, through the steve- 
dore ; thé former being undfir the direction of the men at the platform when 
to stait or stop, and ail being under the common supervision of tbé stevedore, 
Dr his foreman, and employed in a common undertaking. 

In Admiralty. 

L. C. Dessar, for libelant. 

Jas. K. mil, Wing d; Shoudy, for claîmantB. 
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Beown, J. The libelant was one of a nnmber of men procùred by 
a stevedore to shift coal in the steamer Harold. He was at work on 
the twelfth of December, 1880, in the hold beneath the after hatch, in 
tending and fiUing the tubs as they were lowered and raised. While 
60 employed, a plank fell through the hatch and struck his foot, pro- 
ducing a severe injury, for which tbis action is brought. The hatch 
above was mostly covered by two platforms running athwart ships 
across the fore and aft end of the hatch, leaving a space of fonr or 
five feet between, sufficient for the tubs to be hoisted through. One 
of the stevedore's men stood upon each platform guiding the ropes as 
the tubs were hauled up, so that they should not hit the platform. 
It was the business of the stevedore to arrange this platform, and he 
had done so. The two men employed there had, of their own voli- 
tion, obtained two other planks, which they laid fore and aft across 
from one platform to the other, near the coamings. The tubs were 
raised by a steam-winch, which was tended by a man supplied for 
that purpose, as was customary, by the vessel, and who acted under 
the orders of the men at the platform ; ail the men about the job, ex- 
cept the wincbman, being procured by the stevedore, and paid by the 
day by the ship. About 9 or 10 o'clock in the forenoon the winch 
was stopped for about five minutes to be oiled, and to hâve some bolts 
screwed up. It was a very cold day, and during this interval the 
men on the platform stepped off, and walked about the deck to keep 
thernselves warm. It was the duty of the men at the platform to 
give orders to the man at the winch when to stop, go ahead, or back. 
When the winch had been fixed, the man that tended it started it up, 
without any orderfrom the men at the platform, and while they were 
a few feet distant from it, and without giving notice to them that he 
was about to start up. A tub which was a few feet only below was 
thus raised up against the platform and lifted it up, and thereby dis- 
placed one of the loose fore and aft planks, so that it fell through the 
hatch and injured the libelant, as above stated. .. 

The libelant was without fault, and was injured in the perform- 
ance of his duties upon the ship. He cannot recover against the 
vessel, however, except upon the ground of some fault attributàble to 
the ship; that is, some négligence or remissness on the part of her 
owners or officers in respect to some duty which they owed to the 
libelant in connection with the service in which he was engaged. In 
The Kate Cann, 2 Fed. Eep. 241, 8 Fed. Eep. 719, the ship was 
held liable for the giving way Of some braces, which caused injury to 
the libelant; in The Eheola, 19 Fed. Eep. 926, for the insufficiency 
of a chain supplied by the ship for hoisting. In Dwyer v. National 
Steam-ship Co. 4 Fed. Eep. 493, the libelwas disrnissed because the 
ship owed no duty to keep the hatch covered, or the guard over it 
properly secured. 

Upon the évidence in this case there appear to hâve been three 
faults that contributed to the injury: Fimt, and chiefly, that of tbe 
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man at thé winch in startîng it up without orders, and without notice 
to the men at the platform ; secondly, négligence in the latter in the 
use of loose boards at the platform in no way secured against falling 
through ; tkirdly, thfe absence of the men from their post at the ropes 
when the ■winch was started up. Considering the coldness of the day, 
however, the momentary absence of the men in stirring about to keep 
themselves warm while the winch was being fixed, was not unreason- 
able, and any fault in this regard is of a very m'nor character. The 
men on the platform, as well as the libelant, were substantially in 
the employ of the ship, though procured by and through the steve- 
dore. The stevedore did not do this work by any independent con- 
tract. The agreement was that the coal should be shifted "by day's 
work, at the ship's expense," and the stevedore procured ail the mesi 
except the man at the winch, who was furnished by the ship. The 
wages of the men were paid by the ship through the stevedore. The 
winchman was a co-laborer with the stevedore's men, and was en- 
gaged in a part of the same employment; namely, that of shifting 
coal. Had he been procured by the stevedore, the case would clearly 
hâve fallen under the gênerai rule that laborers take the risk of in- 
juries arising through the négligence of their co-laborers in the same 
common SOTvice. Hough v. Ry. Co. 100 U. S. 213; The City of Alex- 
andria, 17 Fbd. Rep. 390-392, and cases there cited; The Victoria, 
13 Fed. Rep. 43. 

I do not see how any distinction can be made in the application of 
this rule from the mère circumstance that the man at the winch was 
paid directly by the ship, by the month, while the other co-laborers 
were paid by the day, by the ship, indirectly through the stevedore 
who procured them. The reason wby the laborer cannot recoTer is 
beoause he is regarded by the law as taking the risk of the négli- 
gence of fellow-laborers engaged in the same common undertaking. 
He does not, however, take the risk of the fitness or sufficiency of the 
machinery, structures, or implements furnished by the employer, nor 
the risk of négligence of servants or laborers in any independent de- 
partment of work, such as the stowage of the dunnage was in the 
case of The Kate Cann, ut supra. Against thèse he bas no means of 
protecting himself, nor can he be reasonably supposed to assume the 
risks arising from a kind of work whoUy independent of that about 
which he is engaged. 

The man at the winch, in thia case, was rerforning a necessary 
part of the same work for which the libelant waj employed. The 
handling of the winch was as essential as tending the ropes and the 
tubs at the platform, or.shoveling the coal in the hold. The risk ot 
apy inattention by the man at the winch was as plainly one of the 
riska of the libelant's, employment as the risk of inattention by the 
men at the platform. Bartonshill Coal Co. v. Reid, 3 Macq. 266; 
■8ame v. McGtdre, Idi 307; Thompsonv. Chicago, M. é St.P. Ry. Co. 
18 Fed. Rep. 239; PFaod v.CoarGo. 121 Mass. 252; CrispiriM.Bah- 
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6i«, 81N.Y. 516; BucUeyv.Ooùld,etc.,M.Co,liFKv.'B,EV.SSS. In 
the case last cited, and the note thereto, (page 841,) the autfaorities are 
collated as to who are to be deemed fellow-servants; and many addi- 
tional ones will also be found in the note to Charles y ^Taylor, in 
Moak's English Eeports, vol. 30, pp. 337-349. The mau at the -winch 
Avas, in this ease, aeting under the imtnediate ord^s and direction 
of the Btevedore's men at the platform. It is immaterial that he was 
paid directly by the ship. Èourke v. White Mosa Colliery Co. 2 0. 
P. Div. 205 ; Murray v. Gwrrie, L. E. 6 G. P. 24; Johnson v. Boston, 
118 MasB. 114; El. Cent. R. Co.y. Cox, 21 111. 20. Ail the other mèn 
being paid by the day by the ship, they were in faot under the ulti- 
mate oontrol of the offîcers of the ship, although the gênerai super- 
intendence of the work was in the stevedore and his foreman. This 
superintendence, however, included the winchman as much as the 
others; so that it is really immaterial hère whether the men be re- 
garded as the servants of the stevedore or the servants of the ship, 
since ail were under a common direction and in a common service. 

The évidence does not show that the work was stopped through 
any unfitness of the winch, or that the fixing required was différent 
from what is occasionally needed in oiling and tuming up the screws. 
Nor does it appear that the man at the winch was incompétent: or 
unfit for his position, or that any négligence or remissness ischarge- 
able upon the officers of the ship in selecting him for that work. The 
duties to be performed by him were of a very simple charaeter, be- 
ing only the handling of a brake at the winch, and the accident 
is attributable chiefly to his momentary inattention in starting the 
winch without notice. 

As there appears to hâve been no remissness attributable to the 
ship or its offîcers, the libel mnst be dismissed. 



The Lcdgate Hili. 

(Diêtriet Court, S. D. Nm YorJe. June 30, 1884.) 

MABiruTEs Lœn— SuppiiiBB— Ship'b Agents— Seceet Agrebmbnt witH Btevb- 

DOBB. 

A supply of rope necessary for use in nnloading a ship, furnishèd to the ship 
by request of the ship's agents, blnds the ship to pay for it. The ship's agents 
hâve presumptive authority to procure it on account" of the ship. A secret 
agreement with a stevedore'that he shall provide and paylorall such rope does 
not prevent a lien therefor in favor of one who furnishes such rope to the 
ship on her account, at the request of the ship's agents, when he has no knowl- 
edge or notice of such an agreement. 

In Admirai ty. 

Beehe <è Wilcox, ÎOT lihelmit. 

Lorenzo OTo, for claimant. 
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Brown, J. The rope, on account of which this libel is filed, was 
necessary for the use of the ship in the discharge and unloading of 
her cargo under the stevedore. The évidence shows that it was so 
used. It cornes under the head, therefore, of necessary supplies, and 
went to the use of the ship. By a private arrangement, not known 
to the libelants,' the stevedore did the work for ail the ships of the 
same line, at a specified priée, furnishing bis own rope. This, how- 
ever, did not change the nature ôf the service to the ship, nor dimin- 
ish her actual need of the stevedore's work, and of this rope as one 
of the appliances necessary for that work. The évidence leaves no 
doubt that the libelants refused to supply the rope to the stevedore 
personally ; and in their dealings with Seagar Bros., the agents of the 
ship, they referred only to a supply of the rope to the ship. One of 
the libelants testifies that the cashier of the agents of the line told 
him that it was ail right, and that the bill would be paid if Williams 
(the stevedore) signed it as correct. The rope was accordingly fur- 
nished, and charged to the ship. The bill was certified as correct by 
Williams, and was rendered to the ship's agents for payment, but was 
not paid. In a subséquent conversation, the cashier denied that he 
had promised payment; but bis testimony bas not been obtained on 
this trial. The statement in bis subséquent conversation, when not 
under oath, cannot stand against the libelant's swom statement, that 
payment was promised by him when the libelants first went to the 
office of the ship's agents; and the charge to the ship, the certifying 
of the bill by Williams, and the rendering of it to the agents, are aU 
in agreement wiih the libelant's testimony, and tend to substantiate 
its truth. Varions circumstances in the testimony show that the 
agents of the line had gênerai authority to attend to the bills of the 
ship, and to the necessary business connected with loading and un- 
loading; and this would embrace the procuring of anyneeded means 
for that purpose, including rope such as this. It is not an unusual 
thing for necessary supplies to be ordered by a ship's agents in a 
foreign port, and I bave never known a lien refused for any want of 
authority on their part, where the supplies actually came to the use 
of the ship. The Patapsco, 13 Wall. 329. No question would bave 
been made in this case, except for the private arrangement with 
Williams; but as that was not communicated to the libelants it can- 
not affect them. I think they are entitled to recover, therefore, on 
the ground that the rope was necessary in and about the work of 
unloading the ship, which was necessary to enable her to earn her 
freight ; that it was f urnished to the ship, and on her crédit, and not 
to Williams, or on his crédit ; and that it was so furnished by au- 
thority of the agents of the ship, and on their promise to pay for it 
in behalf of the ship, and that their promise bound the ship as well 
as themselves. 

Decree for the libelants for $128.96, with interest from December 
15, 1883, with costs. 
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Eeynolds V, Palmeb. 
{Circuit Court, W. D. North Oarolina. April Term, 1884.) 

1. CoNTRACT — Actions in Contbacï and Tout — Joindeb of OAxrsBS. 

Under the Code of North Carolina causes of action in tort and contract may 
be joined in the same case, provided they arise out of transactions connected 
with the same subject-matter, and atEecting the same parties. 

2. Bamb— Dbceiï in Business Tkansactions. 

Decit in business transactions consists in fraudulent représentations or con- 
trivances by which one raan deceives another ^ho has a right to rely upon rep- 
résentations, and has no means of deteoting the fraud. 

3. Samb— Sale op Goods— Fuaudulknt Kepkbsbntations as Basis for Suit at 

Law. 

Fraudulent représentations in the sale of goods will not of themselves con- 
stit.me deceit, which will be the suliject of a suit for damages. Mère " deal- 
ing talk," unless accompanied with some artifice to deceive the purohaser, or 
throw hiin 6& his guard, or some concealment ot intrinsic defects not easily 
detècted by ordinary care and diligence, does not entitle one to an action. 

4. Samb — NEaLEOT of Purchabbb to Inspbct Goods. 

A party cannot be relieved by law, who, hsiving every opportunity allowed 
him 10 mspect goods for himself, noglects to do so, but takes the goods at tha 
estimate put on them by the selier. 

5. Same— 8al,b by Sample — Implibd Wakranty. 

To constitute a sali; by sample with warranty implied, it must appear that 
the parties contractud solely with référence to the sample, and mutually uuder- 
stood ihat they were so dealing with the quality of the bulk. 

6. Same— luPLiED Warranty Gbnbhally. 

It is generally understood that in the sale or exchange of goods a warranty 
as to quality is not implied in law. The law présumes that a p^rty who dis- 
trusts hiS own judgment and shrewdness will protect himself by requiring un 
express wairanty. 

7. Same—" Sound OiiDBR " m Contract for Sale of Tobacco. 

The words " sound order," as applled in a contract relating to tobacco to be 
delivered to a manufacturer, means such order as would, with ordinary care, 
insure the sound condition of the tobacco at the time of its arrivai at the place 
where it is to be manufactured, and for a reasonable time thereafter, until it 
could be used in the course of manufacture. 

8. Same- One Party cannot Rescind Contract in Part. 

A party entering into a contract for the purchase of goods to be sent in two 
consignments, cannot accept, pay for, and use the the flrst consignment, and 
refuse the second, and rescmd the contract, without the consent of the seller. 

9. 6amb — Written Contract Presumed to Embrace Pkbvious Oral One. 

It is a rule of law that ail previous stipulations between parties to a transac- 
tion are presuined to bc embraced in a subséquent written contract about the 
same subject-raatter. 

10. Samb — Right of Action not Waived by Acceptance of Goods. 

A party who accepts and uses a commodity, nolwithstanding the fact of its 
being other than it was represented to be, does not thereby waive his right of 
action, but is entitled to recover for the breach of warranty the difiEerence be- 
tween the values of the goods in their damased and undamased condition. 

&.t Law. 

C. B. Watson, J. T. Morehead, and J. H. Dillard, for plaintiff. 

John N. Staples and J. C. Buxton, for défendant. 

DicK, J., (charging jury.) This is an important case to the parties 
on account of the amount of money involved. It is an interesting 
one to the persons who hâve heard the trial, as the évidence and the 
v^2lF,no.7— 28 
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légal questions presented are connected wîth the cultîvation, curmg, 
handling, the préparation for market, the sale, and manufacture 
of tobacco, a verj important staple commodity in this section of 
country. The plaintifï brought this action to reoover damages which 
ha allèges he has sustained in a transaction in regard tothe sale and 
delivery of a large crop of tobacco. In the pleadings he présents sev- 
eral causes of action. Under the flexible and libéral System of plead- 
ing and procédure adopted in the Code of this state, actions on con- 
tract and tort may be united in the same case, provided they arise out 
of transactions connected with the same subject-matter, and affect 
only the same parties. 

The plaintifï allèges that he has sustained damages by reason of a 
deceit on the part of the défendants, in that the tobacco was "frost- 
bitten," and assurances were made to the oontrary before the sale; 
that inferior grades of tobacco were designedly placed in the upper 
part of the barns, where they could not be easily seen, and fraudu- 
lent représentations as to quality were made, well calculated to de- 
ceive. Deceit in business transactions consists in fraudulent repre- 
sentations or contrivances by whioh one man deceives another who 
has a right to rely upon représentations, or has no means of detect- 
ing such fraud. Fraudulent représentations in the sale of goods 
will not of themselves always constitute deceit whioh will be the sub- 
ject of an action for damages. In cases like this, where parties deal 
with each other on a footing of equality, there must be some existing 
circumstances, or some means used, calculated to prevent the détec- 
tion of falsehood or fraud, and impose upon a purchaser of ordinary 
prudence and circumspection. If a purchaser has full opportunity 
of examining the goods, and can easily and readily ascertain their 
quality and value by inspection, and he neglects to do so, then any 
injury which he may sustain by such négligence is the resuit of his 
own folly, and he can hâve no relief at law. The évidence on both 
sides shows that the plaintiff visited the barns before the sale, saw 
the tobacco, and, with some little inconvenience, could hâve made 
full examination, and no obstructions were placed in his way, and 
no objections were made by the agent of the défendant. A written 
contract was afterwards entered into by the parties, the terms of 
which had no référence to the représentations made as to the quality 
or condition of the tobacco in previous negotiations. I am of opin- 
ion that this cause of action for deceit cannot be sustained, and the 
issue upon that subject is withdrawn from your further considération. 

The plaintiff further says that, when he visited the barns, he found 
the tobacco in three barns so much crowded and in such dry condi- 
tion that he could not makaan examination without serious injury to 
the commodity. He carefully inapected thé tobacco on the lower tiers 
of the barns, and was assured by the agent that it fairly represented 
the quality of the whole crop, and trnsting to such assurances he 
-made no re.quest for further examination. Under thèse circum- 
stances, the plaintiff insists that the subséquent sale may be regarded 
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as a sale oy sampie, and that thé law implîes a warranty as to the 
quality of the entire crop. A sale by sample is where a small quan- 
tity of any commodity is exhibited by the vendor as a fair spécimen of 
a larger quantity, called the bulk, which is not présent, and there is 
no opportunity for a personal examination. To constitute such sale, 
it must appear that the parties contracted solely with référence to 
the sample, and mutually understood that they were so dealing in 
regard to the quality of the bulk. Such sales are commonly made 
when it is not convenient for the purchaser to see the bulk of the 
commodity, and one of the main reasons why the law implies a war- 
ranty is because there is not an opportunty for a personal examina- 
tion of the article which the sample is shown to represent. It is con- 
ceded that, when the plaintifiE proposed to purchase, the défendant 
offered him the means of reaching the barns, which were three miles 
distant, and toid him that the agent would give him information and 
facilities for personal examination. A thorough examination was not 
made on account of the condition of the tobacco in the barns, as 
stated by the plaintiff in his testimony. At that time the tobacco 
was the property of the défendant, and any injury produced would 
bave been his loss, and he made no objection to a full examination, 
and furnished facilities for such purpose. It is -well established as a 
gênerai pririciple that, on the sale or exchange of goods, a warranty 
as to the quality is not implied in law. There are some exceptions 
to this gênerai rule, but it is unnecessary for me to refer to them, as 
the évidence does not bring this case within any of such exceptions. 
In most sales the law wisely and justly présumes that a purchaser will 
take care of his own interests, and that, when he distrusts his own 
shrewdness and judgment, he will protect himself from imposition 
by requiring an express warranty. In ail cases where he bas an op- 
portunity of inspecting the goods, and fails to do so, he cannot prop- 
erly complain if the goods do not corne up to his own expectations, 
and the représentations of the vendor. If an opportunity is afforded 
by the vendor, and an inspection is practicable, it must be made by 
the purchaser, no matter how disagreeable and inconvénient it may 
be. It is well known that, in the course of trade, vendors will speak 
in terms of high commendation of the oommodities which they offer 
for sale. Such "dealing talk" is not regarded in law as fraudulent, 
unless accompanied with some artifice to deceive the purchaser and 
throw him off of his guard, or some concealment of intrinsic defects 
not easily discoverable by reasonable care and diligence. If a pur- 
chaser bas an opportunity of seeing and examining for himself, he 
should rely upon his own judgment, and accept the conséquences 
of mistake ; or he should protect himself by express warranty. 

As I am of opinion, from the évidence on both sideSj that none of 
the éléments of an implied warranty arise in this case, I will with- 
draw this issue from youx further considération. ■ It is therefore un- 
necessary for me to consider the question presented iu the airgumeut 



^36 fBDEBA.Ii BEPOBTEB, 

of counsel of défendant, whether the oontract of sale subsequently 
made in writing and containing no warranty as to quality, and hav- 
ing an express warranty as to the condition of the tobacco at the time 
of delivery, can be enlarged or varied by paroi évidence of previous 
déclarations and circumstances. The gênerai rule of law was cor- 
rectly stated by counsel, that ail previous stipulations between par- 
ties to a transaction are presumed to be embraced in a subséquent 
written contract about the subject-matter. There are some apparent 
exceptions to this rule, where it is manifest that it was not the inten- 
tion of the parties to a written contract to include ail the terms of a 
previous paroi contract about the same subject-matter. Such ques- 
tions, although learnedly discussed in the argument, are not now in- 
volved in the case, as they applied to the issue which I hâve with- 
drawn from your considération. 

The only issue submitted for your détermination is whether there 
was a breach of the express warranty contained in the written con- 
tract between the parties as to the "sound order" of the tobacco at 
the time of delivery at Saltville, and, if there was such breach, what 
are the damages which the plaintiff is entitled to recover? The coun- 
sel of plaintiff, in the concluding argument, insists that the counsel of 
défendant, who preceded him, admitted that there was such a breach, 
I did not so understand the defendant's counsel. He only expressed 
an opinion as to the weight of évidence. That évidence you must 
weigh and consider for yourselves in determining the rights of par- 
ties. It is admitted that the tobacco was delivered in a reasonable 
time at Saltville to the railroad agent, and was duly shipped, and 
reached ite destination at Winston in eight or ten days. There is no 
évidence as to the state of the weather during the transportation, or 
in what manner the tobacco was carried by the railroad company, — 
whether upon open platform or in elosed box cars. There is some 
évidence tending to show that the hogsheads containing the tobacco 
exhibited no marks or appearances of injury by exposure to the 
weather. There is no warranty in the written contract as to the 
quality of the tobacco, and if the défendant delivered the tobacco as 
it was when purchased, and delivered it in sound order, then he com- 
plied with his agreement. If more of the tobacco was of an inferior 
quality than was expected by the plaintiff, and some of it was "frost- 
bitten," that would not constitute a breach of warranty, as that con- 
dition of things existed before the sale, and the plaintiff might hâve 
discovered such defects by careful examination. 

The written contract of sale contains an express warranty as to 
the condition in which the tobacco was to be packed in hogsheads 
at the time of delivery at Saltville. It was to be in "sound order;" 
and we will now proceed to construe the meaning of thai term as 
used by the parties. It is a fundamental rule that in the construc- 
tion of contracts the courts may look not only at the language em- 
ployed, but to the subject-matter and the surrounding circumstances, 
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and may avail themselves of the same liglits which the parties pos- 
Bessed when the contraet was made. Previous and contemporary 
transactions and facts may be very properly taken into considération 
to ascertain the nature of the subjeot-matter of a contraet, and the 
sensé in which parties may hâve used particular terms, but not to 
aiter or . modify the plain language which they hâve nsed. In con- 
struing the term "sound order," as used in the contraet, we must as- 
certain the intention of the parties by considering their purposes and 
objects as manifested by the acts, déclarations, and circumstancea 
accompanying the transaction. The tobacco was purchased by the 
plaintiflr for the purpose of manufacture at Winston, a place at con- 
sidérable distance from the place of delivery. It was to be trans- 
ported by railway, and the "working season" would be fully open 
by the first of May. The plaintiff gave instructions to pack, as 
soon as convenient, in "good, sound keeping order, so that the wrap- 
pers would not be broken." Under such circumstances, I think 
"sound order" means such order as would, with ordinary care, insure 
the sound condition of the tobacco on its arrivai at Winston, and for 
a reasonable time thereafter, when it could be used in the course of 
manufacture. The warranty did not require the tobacco to be so 
packed as to remain sound for a long period, as long storage was not 
the purpose contemplated. With this construction of the contraet, 
you will now proceed to consider the évidence upon the subject. 

The witnesses of the défendant, who were engaged in the purchas- 
ing and delivery of the tobacco, states directly and positively that it 
was purchased and delivered in good, sound keeping order at Saltville, 
in accordance with the instructions of the plaintiff. The witnesses of 
the plaintiff did not see the tobacco when it was purchased and de- 
livered, but they profess to be experts in the packing, shipping, and 
manufacturing of such articles, and hâve acquired their information 
and skill by long and large expérience. They saw the tobacco soon 
after it reached Winston, and say positively that its damaged con- 
dition at that time was produced by négligence, ignorance, or a want 
of skill in packing in the hogsheads. You hâve before you the direct 
and positive testimony of the defendant's witnesses^ and the well- 
considered opinions of the plaintiff's witnesses, founded upon knowl- 
edge acquired by long expérience. You will therefore caref ully weigh 
the direct testimony offered by the défendant, and the strong pre- 
sumptive évidence presented by the plaintiff, and décide as to which 
preponderates in the scale of inquiry. 

The évidence shows that there were two shipments of the tobacco: 
one on the seventh of April, 1882; the other on the twentieth of May, 
1882. The contraet price of the tobacco was 24 cents per pound, to 
be paid on delivery at Saltville. The price was not paid on delivery, 
but the défendants, by shipping before payment, waived this failure 
of compliance with the contraet. The price of the first payment was 
paid by plaintiff before the tobacco arrived in Winston. There is no 
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represeitiiatîon as to the gênerai guality of the tobacoo in the con- 
tract ; the express warranty only extends to the condition in which the 
tobaceo was to be when delivered. The plaintiff, upon ascertaining 
the damaged condition of the tobaeco, might hâve given notice to the 
défendant that he would not accept the same, but would hold as a 
security for the purchase money advaneed. Such receiving and hold- 
ing would not hâve been an acceptance. The plaintiff would hâve 
been a bailee holding under a lien, and would be required to exercise 
only ordinary eare to prevent further damage. As the plaintiff ac- 
cepted and used this iirst shipment of tobaceo, he is only entitled to 
recover for the breach of the warranty the différence between the 
value of the tobaceo in a sound condition in Saltville, and the value 
at Winston in its damaged condition. By accepting the tobaceo he 
did not waive his right to sue for a breach of the warranty. He had 
paid for the tobaceo and he had a right to "make the most of it," — ta 
secure himself as far as possible for the payments which he had 
made. As the contract of sale was an entire contract for the whole 
crop of défendant, and the first shipment was aceepted, paid for, and 
used, the plaintiff had no right to refuse acceptance of the second 
shipment and rescind the contract without the consent of the défend» 
ant. If a contract is rescinded, it must be rescinded as to the whole 
subject-matter, and the parties placed in the condition they occupied 
before the contract beeame partly executed. When the second ship- 
ment was delivered to the railroad agent at Saltville, it beeame the 
property of the plaintiff, and he had no right to refuse its acceptance 
in Winston, although it was found to be in a damaged condition. If 
the tobaceo was injured by the defective packing, the plaintiff's only 
remedy is an action for the damages sustained by a breach of war- 
ranty. He is liable to the défendant for the cost price which was not 
paid, and the défendant is liable to him by way of damages for th& 
différence between the value of the tobaceo sound and the tobacca 
injured. There is no direct évidence as to the value of the tobacca 
in sound condition at Saltville, as there was no market for such com- 
modities at that place. The cost priée agreed upon by the partie» 
may weU be considered as a prima facie standard of value. It may 
be that the plaintiff agreed to pay too much, or he mày ii&,v6 obtained 
it at less than its real value. There is some évidence as to the value 
of such tobaceo in the markets of the country, and you may thus as- 
certain its market value by deducting the cost of transportation to 
such place of sale. If you find.that there was a breach of warranty 
as to soundness, then you will ascertain the value of tobaeco when 
sound, deduct the value of the injured tobaeco at Winston, then de- 
duct the cost price of the second shipment, which was not paid, and 
render a verdict in favor of plaintiff for balance, if any. 

The instructions which I bave given you include the rights of thé de- 
fendant as presented in his counter-olaim. If the tobaeco was in 
sound condition at the time of delivery at Saltville, hé is entitled ta 
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recover the balance of contract prîce, -which îs unpaid. He is în no 
way responsible for damages to the tobaeco caused by exposure, or 
any other négligence of the railroad company in the course of trans- 
portation. He is only liable for damages caused by his owu négli- 
gence, or want of skill in paeking the tobaeco in the hogsheads. You 
■ffill coûsidér the cause of action set forth by the piaintifE in his com- 
plaint, and the claim of the défendant set up in his counter-claim, 
and adjust and détermine the controversy in accordance with the 
prépondérance of the évidence, and the prinoiples of iaw whicb the 
court bas stated to you. 

Verdict for plaintiff. 



§ 1. Wabkantt Defined— Express and Implied. "A warranty," said 
Lord Abingee, C. B., in Chanter v. HopMns,^ "is an express or impU^ 
statement of something which the party tindertakes shall be a part o£ a con- 
tract; and, though part of the contract, yet collatéral to the express object of 
it." The beat définition of a warrant, said Martin, B., in Stualey v. 
Saily, is that given by Lord Abinôbe ia Chanter v. Eopkins; and the text 
wricers hâve almost unanimously adopted the définition of the chief baron 
with the indorsement of Baron Martin. The fréquent case of express war- 
ranties on tlie sale of gooda and chattels — that the article isof a certain qual- 
ity, of a certain quantity, of a certain kind — is beyond the scope of this note, 
which is confined to the cases where the law implies f rom the circumstances 
of the sale itself a warranty of quality, Quantity, or title, as the case may be. 

Implied warranties may be divided for convenience into the foUowing: 

I. The implied warranty of identity or genuineness. 

II. The implied warranty on a sale of goods by description that the article 
is merchantable. 

in. The implied warranty on a sale by sample that the goods correspond 
to the sample. 

IV. The implied warranty that the goods Shall be fit for the buyer's pur- 
pose. 

V. The implied warranty of title. 

VI. The implied warranty from custom, 

§ 2. Existence of Article not a Warranty, but an Essential Elé- 
ment OF THE Contract. That the article sold actually exista is not an im- 
plied warranty, but is an essential élément of the sale itself, without which 
there is no contract between the parties at ail. Thus, in Terry v.Sissell,^ the 
défendants sold the piaintifE a note, not then due, purporting to be signed by 
A. and indorsed by B. The signature of A. was genuine, but the indorse- 
ment by B. waa a forgery. There was no express warranty of the genuine- 
ness of the indorsement, and neither party had any suspicion that it waS 
forged. After the note had been protested for non-payment, the piaintifE 
discovered the f act of the forgery, and immediately ofÇered to return the note 
to the défendants, and demanded the money paid for it. The défendants re- 
fusing to reçoive the note or refund the money, he brought an action of as- 
sumpsit for money had and received. It was held that he was entitled to re- 
cover. "In the first place," said Ellsworth, J., "there waa no sale, because 

»4Mee8.<fcW.404. >26Conn. 23. 
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the subject-matter of the sale had no existence." There must be, in order to 
make a valid contract, a thing sold. If, ignorant of the death of my horse, I 
sell it, there is no sale, for want of a thing sold. If A. and B., beingtogether 
in New York, A, sells B. his house lu Chicago, both being ignorant that it 
bas been burned down, the contract is nul), for there is nothing to contract 
about.i "I hâve often ruled, " said Lord Kenyon in Farrar v. NigUtingale,^ 
"that where a person sells an interest, and it appears that the interest which 
he pretended to sell was not the true one, — as, for example, if it waa for a 
lesser number of years than he had contracted to sell, — the buyer may consider 
the contract as at an end, and bring an action for money had and received, to 
reoover back any sum of money he may bave paid." There are intimations to 
be found occasionally to the efïect that there is an implied warranty of the 
existence of the thing sold ; but this is a mistaken idea, as a proper concep- 
tion of the contract of sale will show, and as the cases just referred to aut- 
liciently demonstrate. 

§ 3. Idbntity of Goods — ^Not a "Wareantï. The same is true of the 
matter of the identity of the go(Kls. "If a m an," said Lord Abinger in 
Chanter v. HopJiins,^ "if à man offers to buy peas of another, and he sends 
him beans, he does not perform his contract; but that is not a warranty; there 
is no warranty that he should sell him peas; the contract is to sell peas, and 
if he sells him anything else in their stead, it is a non-performance of it. So, 
if a man were to order copper for sheathing ships, that is a partieular copper, 
prepared in a partieular manner; if the seller sells him a différent sort, ij 
that case he does not eomply with the contract; and though this may hâve 
been considered a warranty, and may hâve ranged under the class of cases re* 
lating to warranties, yet it is not properly so." And in Terry v. Bissell,* 
Ellswobth, J., said: "Suppose the défendant had proposed to sell and had sold 
a bar of métal as gold which turned out to be mère dross, colored and disguised, . 
without a particle of gold ; or a bari^I of flour, which was examined on the 
surface, but below was mère sawdust or gravel; or a barrel of beef, which 
turned out to hâve one layer of beef and the rest was brickbats and stones; 
or a box of chisels, which turned out to be scrap-iron, — would the seller be 
permitted to insist that it was a sale, and keep his money?" 

§ 4. The General Bule on a Sale is Caveat Emptob. Centuries ago, 
Fitzherbert» laid down the common law of buying and selling thus: "If a 
man do sell unto another man a horse, and warrant him to be sound and good, 
etc., if the horse be lame or diseased that he cannot walk, he shall bave au 
action on the case against him. And so, if a man bargain and sell with an- 
other certain pipes of wine and warrant them to be good, etc., and they are 
corrupted, he shall bave an action on the case against him. But note, it be- 
hoveth that he warrant it to be good, and the horse to be Sound, otherwise the 
action will not lie; for if he sell the wine or horse without such warranty, it 
is at the other's péril, and his eyes and his taste ought to be his judges in the 
case." This io the doctrine of caveat emptor — let the purchaser tafce heed. 
Under this rule, where the sale of a chattel takes place which has been or 
might hâve been inspected by the buyer at the sale, there is no implied war- 
ranty on the part of the seller as to the quality or condition of the thing sold, 
but ail risks as to them fall upon the buyer. This rule is well established in 
England, and in the courts of ail the States, with a single exception.* And 

> Poth. Cont. 4, Lee, 2 East, 314; Springwell v. Allen, 

>2Esp. 639. Aleyn, 91; Hopkins v. Tanqueray, 15 C. 

« Ante. B. 130 ; Hall v. Condor, 2 C. B. (if. S.) 22 ; 

'Supra. Ornirod v. Huth, 14 Mees. & W. 664; 

« Nat. Br. 213. Burnbey v. BoUett, 16 Mees. <fc W. 6H4 ; 

•Jones V. Just, L. E. 3 Q. B. 202; Chan- Mixer v. Coburii, 11 Metc. 559; Windsor 
delor V. liofus, Cro. Jac. 4; Parkinson v. v. Lombard, 18 Pick. 60; Earnard v. Kel- 
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the fact that the merchandise is packed up, is no excuse for the purchasér 
not examining it. That paint was aold in kegs;* that crockery waa sold in 
crates;^ that flour was sold in barrela;' that hemp was sold in baies;* that 
tobaceo was sold in kegs;^ that molasses waa sold in barrels,* — was held in 
each case to be no reason why the purchaser should not hâve examined 
them. In the latter case the court say: "If it should be held a sufficient ex- 
cuse for the neglect to make the examlnation that the molasses was in bar- 
rels, such an excuse would be equally available in ail cases where the article 
sold is in any kind ol incloaure, however readily the vessels or envelopes 
might be opened. In fact, it would be available in almost every case where 
the purchaser should not choose to examine the goods he is contracting for." 

§ 5. Waeranty on Sale of Goods by Description that Thet 
AKE Meechantable — The Principlb Stated. "If a man sells an arti- 
cle," says Best, G. J., in Jones v. Bright,'' "he thereby warrants that it is 
merchantable; that is, that it is fit for aome purpose. If he aells it for a par- 
ticular purpose he thereby warrants it to be fit for that purpose, and no case 
bas been decided otherwise, although there are, doubtless, aome dUtta to the 
contrary. " 

"Under such circumstances," aaid Lord Ellenboeough in Qardiner v. 
Gray,^ "(the saie of goods as 'waste silk,') the purchaser bas a right to expect 
a salable article answering the description in the contract. Without any 
particular warranty this is au implied term in every such coBtract. Where 
there is no opportunity to inspect the commodity the maxim of caveat emptor 
does not apply. He cannot without a warranty insist that it shall be of any 
particular quality or flneness, but the intention of both parties muât be taken 
to be that it shall be salable in the market under the dénomination mentioned 
in the contract between them. The purchaser cannot be supposed to buy 
goods to lay them on a dunghill." 

In McClung y.Kelly^it was said: "The contract always carries withit an 
obligation that the article shall be merchantable; at leaat, not to hâve any 
remarkable defect." 

In Qaylord Manvfg Co. v. Allen^'^ it was said: "A contract to manufac- 
ture and deliver an article at a future day carries with it an obligation that 
the article shall be merchantable ; or, if sold for a particular purpose, that it 
shall be suitable and proper for such purpose." 

In Edwards v. Hathaway, '^^ Sharswood, J., said: "The gênerai rule at law 
is that, upon the sale of any article of merchandise, the seller does not become 
responsible for the quality of the article sold, unless he either expressly war- 
ranted the quality, or madea false and fraudulent représentation in regard to 
it. This rule, however, is subject to aome reasonable exceptions. It does 
not apply where the purchaser has no opportunity of inspecting the article. 
* * * I take it the same modification of the gênerai rule applies when a 
coal dealer gives an order to the agent for coal to be sent to him from the 
mine; it ia an iraplied term of the contract that the coal shall be of a merchant- 
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âble cbaracter. It would not be allowed in aucb a case that the seller should, 
in oompliance with sUch an order, send an article wbich, tbougb it might 
stàll paas muster by the najne of eoal, waa compoaed o£ one-half slate or stone. 
It would be différent if aman went into acoal-yard and purchased a quantity 
of eoal tbere lying. His eyes in such a case are his market, and if he dis- 
trusts his own. Judgment he should take the opinion of thosè who are ac- 
quainted with the article, or require the seller to warrant. But a man's eyes 
are of no use to him when he is buying something in the bpwels of the earth 
fifty or a hundred miles distant. " 

In Rqdgera y. Niles,^ Scott, J., said: "It must be clear that the rule of 
cawat emptor can apply in no such case, whether the contraet be made with 
a manufacturer or otber person ; for the person can exercise no judgment in 
regard to the qùality of a thing not in esse, or which is undeterminaté, and 
to be thereàfter selected or procured by the exercise of the vendor's sole judg- 
ment, dispretiqn, and will. Any rule must be unreasonable which would im- 
pute to a purcbaser an intention to rely on his own judgment as to the qùal- 
ity of an article where the circumstances of the case render it simply impos- 
sible for him tb exercise any judgment whatever. " 

§ 6. Same— The Cases Ebviewed. There was a contraet for the sale 
of 12 baies of waste silk imported from the continent into England. Before 
it was landed, samples were shown tp the plaintilï's agent, and the bargain 
was then mad«, but without référence to the samples. It waa purchased in 
London and sent to Manchester, and on its arrivai there was found to be o( 
a quality not salable under the dénomination of "waste silk." It was held 
that there was an implied warranty that the article was salable, and the plain- 
tif? had a verdiot." 

A flrm of Liverpool merchants agreed to buy from the défendant, a Lon- 
don merehant, a quantity of Manilla hemp, to arrive from Singapore by cer- 
tain ships. The ships arrived, and the hemp was delivered to the plaintififs 
and paid for, but on examination of the baies it was found that they had been 
wetted through with sait water, and afterwards unpacked and dried, and then 
repacked and shipped at Singapore. The hemp was not damaged to such- an 
extent as to lose its character of hemp, but it was not merchantable. The 
défendant did not know of the state in which the hemp had been shipped at 
Singapore. The Liverpool merchants sold the hemp at auction as "Manilla 
hemp, with ail faults, " and it realized 75 per cent, of the price which similar 
hemp would bave brought if undamaged. In an action by the Liverpool mer- 
chants it was held that there was an implied warranty on the part of the de- 
fendant to supply Manilla hemp of the partieular quality of which the baies 
eonsisted, in a merchantable condition ; and that the plaintiffs were entitled 
as damages to the difEerence between what the hemp was worth when it ar- 
rived, and what the same hemp would bave realized had it been shipped in a 
state in which it had ought to bave been shipped.' 

E. was the proprietor of a eoal mine in the country, and his agent sold to H. 
55 tons of eoal to be taken from E.'s mine. The eoal arrived, but was found 
to be composed to a considérable extent of slate and stone. It was held that 
there was an implied warranty on the part of the seller that the eoal should 
be good merchantable eoal.* 

A contraet was for "Calcutta linseed." Jervis, C. J., told the jury that 
the question for thetn to consider was "whether there was such an admixture 
of foreign substances in it as to alter the distinctive character of the article, 
and prevent it from answering the description of it in the contraet. " Cbess- 
WELL, J., said "they were to say whether the article delivered reasonably 

UlOhioSt. 65. «Edwards V. Hathaway, 1 Phila. 547, 

2 Gardiner v. Grey, 4 Camp. 144. and see Spurr v. Albert Mining Co. 2 Han- 
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answered the descriptioti bf Calcutta linseed." Crowdeb, J., said "the jury 
in efifect found that the article delivered did not reasonably answer tbe descrip- 
tion in the contract." And Willes, J., added: "The purchaser had a right 
to expect, nota perfect article, but an article which would be salable in tliia 
market as Calcutta linseed. If he got an article so adulterated aa not reason- 
ably to answer that description, he did not get what he bargained for." * 

In another caae the contract was for "foreign reflned râpe oil, warranted 
equal to samples. " The oil offered waa equal to samples, but both the samplea 
and the oil offered were adulterated. PABKB,B.,told the jury that "the state- 
ment in the sold note as to the samples related to the qualiff only of the article, 
and that, according to the contract, the défendant was entitled to hâve râpe oil 
delivered to him." Platt, B., on appeal, said: "I understand that the oil to 
be delivered was to be equal to the samples in quality. But the défendant 
did not refuse to accept the oil tendered to him on the ground that it did not 
equal the samples, but on account of its not being foreign reflned râpe oil 
at ail. And the learned judge told the jury that if they should think that 
was so, the défendant was not bound to accept it. That direction was per- 
fectly correct. If the jury had found that the article which the plaintifE 
tendered was known in the market under the name and description of foreign 
reflned râpe oil, the plaintifE would hâve been entitled to succeed; but the 
question was put to the jury, and they were of the opinion that it was not 
known as such." And Paeke, B., added: "The évidence went to show that 
the oil offered did not answer the description of the article sold." * 

In another case the article sold was "oxalic acid." Eele, C. J., told the 
jury that "the défendant could only f alQll his part of the contract by deliver- 
ing that which in commercial language might properly be said to come under 
the dénomination of oxalic acid ; and that, if they should be of opinion that 
the article delivered by the défendant as oxalic acid did not properly fulflll 
that description, they should find for the plaintiff." 

In another case the plaintiffs ordered of the défendants, who were saddle 
manufacturers in another city, 50 saddles, to be delivered at a wharf in Lon- 
don^to be shipped to Prince Edward's island. The saddles were sent and 
shipped without the plaintiffs having an opportunity to see them. Upon their 
arrivai at Prince Edward's island, they were found to be very inferior saddles 
and quite unsalable without being restuffed and relined. It was held that 
there was an implied undertaking that the saddles were merchantable, and 
the plaintiffs had a verdict.* 

§ 7. Wakranty on Sale of Goods for Specified Purpose — The Prin- 
ciPi-E Statbd. "If a man," said Best, G. J., in Jones v. Bright,* "sçUs an 
article, he thereby warrants that it is merchantable; that is, flt for some pur- 
pose. If be sells it for a particular purpose, he thereby warrants it flt for that 
purpose. * * * Whether or not an article has beeh sold for a particular 
purpose is, indeed, a question of fact; but if sold for such purpose, the sale is 
an undertaking that it is fit. * * * The law then résolves into this : that 
if a man sells generally, he undertakes that the article sold is flt for some 
purpose ; if he sells it for a particular purpose, he undertakes that it shall be 
fit for that particular purpose." 

In ffrayv. Coa;,^ Abbott, C. J., said: "If a person sells a commodityfor 
a particular purpose, he must be underslood to warrant it reasonably fit and 
proper for such purpose. " 

In Brovm v Bdgington,' TikdaIj, C. J., said: "It appears to me to be a 
distinction well founded, both in reason and on authority, that if a party pur- 
chase an article upon his own judgment, he cannot af terwards hold the vendor 

•Wielei V. Schilizzî, 17 0. B. 619. «5Bing. 633. 

» Nichol V. Oodta, 10 Esp. 191 . » 4 Bam. & G. 108. 
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respbnsible, on the ground that the article turns out unfit for tlie puipose for 
which it was required; but if he relies upon the judgment of the seller, and 
informs him of the use to which the article is to be applied, it seems to me 
the transaction carries with it an implied warranty that the thing furnished 
shall be fit and proper for the purpose for which it is designed." 

In Randall v. Newson, i Bkett, L. J., aaid : " In some contracts, the iindei> 
taking of the seller is said to be only that the article shall be mercliantable; 
in others, that it shall be reasonably fit for the purpose to which it is to bo 
applied. In ail, it seems to us it is either aasumed or expressly stated that 
the f undamental undertaking is that the article offered or delivered shall an- 
swer the description of it coiitained in the contract. That rule comprises ail 
the others ; they are adaptations of it to particular kinds of contracts of pur- 
chase and sale. You must therefore flrst détermine, from the worda used 
or the circumstances, what, in or according to the contract, is the reai mer- 
cantile or business description of the thing which is the subject-matter of the 
bargain of purchase or sale, or, in other words, the contract. If that sub- 
ject-matter be merely the commercial article or commodity, the undertaking 
is that the thing ofEered or delivered shall answer that description ; that is to 
say, it must be that article or commodity, and reasonably fit for the particu- 
lar purpose. The governing principle, therefore, is that tlie thing offered 
and delivered under a contract of purchase and sale must answer the descrip- 
tion of it which is contained in the words in the contract, or which would 
be so contained if the contract were accurately drawn out. And if that be the 
governing principle, there is no place in it for the suggested limitation. If 
the article or commodity ofîered or delivered does not, in fact, answer the 
description of it in the contract, it does not do so, more or less, because the 
defect in it is patent or latent or discoverable. And, accordingly, there is 
no suggestion of any such limitation in any of the judgments in cases relat- 
ing to contracts of purchase and sale. " 

In Qerst v. Jones,^ Staples, J., said: "The maxim caveat emptor applies 
in the absence of fraud or express warranty. Several modifications of this 
rule hâve, however, been recognized by the Courts, perhaps as well established 
as the rule itself. One of thèse is that upon an executory contract of sale, 
where goods are ordered for a particular use or purpose known to the seller, 
the latter impliedly undertakes they shall be reasonably fit for the use or pur- 
pose for which they are intended. Such a case, according to the authorities, 
is plainly distinguishable from that of an executed sale of a spécifie chattel 
selected by the purchaser upon which no implied warranty arises. Tlie dis- 
tinction seema to be somewhat refined and technical at first view, but it is 
founded in sound reason and is sustained by the authorities. Where the pur- 
chase is of a defined, aseertained article, the-vendor performs his part of the 
contract by sending the article, and, in the absence of fraud or some positive 
affirmation amounting to a warranty, he is not liable for any defect in the 
quality. The purchaser in selecting the particular article relies upon his own 
judgment, and takes upon himself the risk of its answering his purposes. If 
he desires to secure himself against loss, he ought to require an express war- 
ranty. In the absence of such warranty the rule of caveat emptor must gov- 
ern. Where, liowever, the purchaser does not designate any spécifie article, 
but orders goods of a particular quality or for a particular purpose, and that 
purpose is known to the seller, the presumption is the purchaser relies upon 
the judgment of the seller, and the latter, by undertaking to f urnLsh the goods, 
impliedly undertakes they shall be reasonably fit for the purpose for which 
they are intended, and he will be answerable for any defect in th« material 
or in the construction by which the value is diminished. This rule applies 
with peculiar force where the seller is the manufacturer." 

» L. R. 2 Q. B. Div. 102. 2 32 Gràt. 521. 
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§ 8. Same — The Cases Eeviewed. The plalntiflf ordered and bought of 
the défendant, a coach-builder, a pôle for his earriage. The pôle broke in 
use, and the horses became frightened and were injured. In an action for 
the damage, the jury found that the pôle was not reasonably fit for the ear- 
riage, but the défendant had not been guilty of any négligence. It was held 
that the plaintifC was eutitled to recover for the value of the pôle and the in- 
jury to the horses, the court laying down the principle that, on the sale of an 
article for a spécifie purpose, there is a warranty by the vendor that it la rea- 
sonably fit for that purpose, and that this warranty extends to latent, undis- 
coverable defects. "It is to be taken," said Brett, J., "although nothing 
spécifie seems to hâve been said, that the order given and accepted was not 
merely for a pôle in gênerai, but for the supply of a pôle for the plaintiff's 
earriage; and that the eontract, therefore, was for the purchase and sale or 
supply of an article for a spécifie purpose. In other words, the subject-mat- 
ter of the eontract was not merely a pôle, but a pôle for the purchaser's ear- 
riage; or, to State the proposition in an équivalent form, the thing whiqh 
would, if the eontract wae formally drawn up, be described in it as the sub- 
ject-matter of it, was not merely a pôle generally, but a pôle to be purchased 
for a spécifie purpose; namely, to be used in the plaintifiE's earriage. The 
question is, what, in sucb a eontract, is the implied undertaking as to the 
sufticiency of the pôle? Is it an absolute warranty that the pôle shall be rea- 
sonably fit for the purpose, or is it only partially to that effect, — limited to 
defects which might be discovered by care and skill?" The court, as we 
hâve seen, decided this question in favor of the plaintiff's contention.' 

In another case the plaintiiîs had agreed to carry certain troops from Eng- 
land to Bombay for the East India Company, and the défendants entered into 
a eontract with the plaintifls to supply them with provisions, (troop stores,) 
"guarantied to pass survey of the East India oflicers." It was held that this 
express warranty did not exclude the implied warranty that the stores should 
be fit for the purpose for which they were intended; and that, the provisions 
being unsound and unwholesome, the défendants were liable. "Whera a 
buyer," said Cookburn, J., "buys a spécifie article, the maxim caveat enip- 
tor applies; but where the buyer orders goods to be supplied, and trusts to 
the judgment of the seller to sélect goods which shall be applicable to the pur- 
pose for which they are ordered, there is an implied warranty that they shall 
be reasonably fit for that purpose; and I see no reaaon why the same war- 
ranty should not be comprehended in a eontract for the sale of provisions."* 
This case was followed in Béer v. Walker.^ Hère a Wholesale provision dealer 
in London contracted with a retail merchant at Brighton to send him weekly 
a certain quantity of rabbits. It was held that in this eontract there was an 
implied warranty by the Wholesale dealer that the rabbits should be fit for 
human food when, in the ordinary course of transit, they should reach the 
retail dealer at Brighton, and until he had had a reasonable opportunity of 
disposing of them to his customers. 

In a New York case the plaintiffs were manufacturers of steel in Pennsyl- 
vania; the défendants, who were known as the "Morris Ax & Tool Com- 
pany," were manufacturers of axes in New York. The plaintiffs sold to the 
défendants 10 tons of steel. It was held that there was an implied warranty 
that the steel was of the kind fit for axes, and that the defendant's name was 
notice to the sellers of the use to -aThich the steel was to be applied. Said MuL- 
LEN, P. J. : "If a thing be ordered of the manufacturer for a spécial purpose, 
and it be supplied and sold for that purpose, there is an implied warranty that 
it is fit for that purpose. The plaintiffs were manufacturers, and the de- 
fendants ordered the steel for the purpose of being made into axes. " * 

1 Kandall v. Neuson, L. E. 2 Q.B. Div. 102. » 46 L. J. 0. P. 677. 
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In another N'ew York case the pïaîntiff was a dealer in lamp-black ; the de- 
fendant, a manufacturer of printer's ink. The plaintifE sold several barrels 
of lamp-black to the défendant, the latter saying that he must be very par- 
ticularin having blackthatwouldmake printer's ink; that black f or carriage 
use would not do. The barrels were not examined. It was held that there 
was an implied warranty that the black should be suitable for the manufac- 
ture of printer's ink.» 

The plaintifî bought a quantity of hay of the défendant in his bam, but did 
not examine it, saying that he could not tell by that, but he wanted hay for 
his oxen during spring and summer. The défendant replied that it was good 
hay, eut round the barn. When the plaintifE came to reçoive the hay he found 
it worthless, and not such hay as grew around the barn. It was held that he 
could recover on the implied warranty. "The hay," said the court, "was 
bought for a particular use, and the défendant knew plaintifE would not buy 
an inferior article. The sale of the hay, then, for this particular use, ordi- 
narily implies a certainty that it is lit for this use." ^ 

Jones & Co. were manufacturers of tobacco, and Gerst was a manufacturer 
of tobacco boxes. It is well known in the trade that boxes for packing to- 
bacco in must be made of dry and seasoned wood, otherwise the tobacco will 
mould and become damaged. Gerst agreed to furnish Jones & Co. during 
the season of 1876 as many boxes as the latter would use in their business at . 
a certain price, and under this agreement did supply a great many, into which 
Jones & Co. packed their tobacco and shipped it. But much of this moulded 
in conséquence of the boxes being made of green tiraber. It was held that 
Gerst was liable on an implied warranty that the boxes should be fit for the 
purpose of packing tobacco. "The défendant," said the court, "in undertak- 
ing to furnish the boxes impliedly agreed that they should be reasonably fit 
for that purpose. Had the plaintifEs gone to the defendant's factory and 
themselves seleeted certain boxes such as they believed would answer their 
purposes, it is very clear the défendant would not be liable, however worthless 
the boxes might be, because the plaintifEs in that case must hâve relied on 
their own skill and judgment exclusively. But the plaintifEs made no sélec- 
tion ; they left that to the défendant ; they relied upon his skill and judgment as 
a manufacturer to furnish an article suited to the business in which they were 
engaged. * * * It is no answer to say that hère the défendant was igno- 
rant of the def ect in the boxes, and that he used every proper précaution to 
guard against it. Neither the ignorance of the seller nor the exercise of caro 
and diligence on his part can exempt hira from liability, where there is a 
warranty, whether it be express or implied." * 

So, where a contract was to "furnish a steam-boiler suitable to the engine," 
it was held that there was a warranty that it was suitable for the purpose 
nanied.'* 

§ 9. Same — ^ÎTo "Waeranty of Known and Dbfined Article. The cases 
justcited are to be distinguished from those in which a known, described, and 
deflned article is ordered, and the purchaser gets what he has ordered. Hère 
there is no warranty that the goods will answer the particular purpose for 
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whîch they are purchased. The case of Chanter v. HopMns ' la probably the 
leading autbority on tbis distinction. Hère the défendant, a brewer, sent to 
the plaintiff, who was the inventer and manufacturer of a furnace known sa 
"Ghanter's Smoke-coiasuming Furnace, " the following order: "Send me your 
patent hopper and apparatus to fit up my brewery copper with your smoke^ 
consuraing furnace." ïbe plaintifC did so, the furnace was set up, but it 
turned out tp be of no use for the purposes of a brewery. It waa held that 
there was no implied warranty that it was suitable for such a purpose. "In 
the présent case," said Lord Abingbb, "the question is whetheror no the 
order has net been epmplied with in its terms. Whatis the order? Itisaa 
order for bne of those engines of which the plaintiff was known to be the 
patentée. He was not obliged tp know the object or use to which the défend* 
ant meant to apply it, and it is admitted there is no fraud. If, when the 
plaintifl reçeived sùch an order, he had known it could not be so applied, and 
felt that the défendant was under some misapprehensipn on the subject, and 
that he was buying a thing on the supposition that he could apply it to that 
use, when the plaintiff very well knew he could not, in that case it might 
affect the contract on the ground of the suppression of a materlal fact. Or, if 
the terms of the contract were proposed by the plaintiff himself, such as, ' I 
will send you one of my sraoke-consuming furnaces which will suit your 
brewery,' in such a case that would be a warranty that it would suit a brew- 
ery. But in this case no fraud whatever is suggested, and the case is that of 
an order for the purchase of a spécifie chattel which the buyer himself de- 
scribes, believing, indeed, that it will answer a particular purpose to which 
he means to put it ; but if it does not, he is not the less on that account bound 
to pay for it. The seller does not know it will not suit bis purpose, and the 
contract, is complied with in its terms. It appears to me that this is the or- 
dinary case of a man who has had the misfortune to order a particular chattel 
on the supposition that it will answer a particular purpose, but he flnds it 
will nôt." And Parke, B., puts this illustration: "Suppose," says he, "a 
party offered to sell me a horse of such a description as would suit my car- 
riagè, he could not flx on me a liabilty to pay for it, unless it were a horse fit 
for the purpose it was wanted for; but if I describe it as a particular bay horse, 
in that case the contract is performed by his sending that horse; and it ap- 
pears to me the présent is a similar case. * * * The purchase is of a de- 
flned and well-known machine. The plaintifl has performed his part of the 
contract by sending that machine, and it is the defendant's concern whether 
it answers the purpose for which he wanted to use it or not. As I read the 
contract, ail the plaintiff bas to do is to send his patent machine, and whether 
it answers the purpose of the défendant or not, with that the plaintifl has 
nothing to do; he has furnished the machine contracted for, and he is enti- 
tled on that contract to recover the stipulated price. " 

In Ollivant v. Bayley^ the plaintifl was the owner and manufacturer of a 
patent machine for printing in two colors. The défendant looked at the ma- 
chine on the plaintifl's premises, and ordered one, plaintifl undertaking in 
writing to make him "a two-color printing machine on my patent principle." 
The machine was made and delivered, but the défendant refused to pay for 
it on the ground that it had been found useless for printing in two coloys. 
The jury were told that if the machine deseribed was a known, ascertained 
article ordered by the défendant he was liable, whether it answered his pur- 
pose or not; but that if it was not a known, ascertained article, and défend- 
ant had merely ordered and plaintifl agreed to supply a machine for printing 
two colors, the défendant was not liable unless it Would do so. The plaintifl 
had a verdict, which was sustained on appeal, where, the defendant's counsel 
arguing that the contract was to be construed as requiring an instrument 

>4Mee3. &W, 399. »5Q. B. 288. 
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which 8hould be reasonably fit for printîng in two colora, Wightman, J., 
answered: " You contend that if the principle is not really adapted to the 
purpose he must aend something not accordlng to the principle. " 

In Port Carbon Iran Co. v. ffroves^ tlie contract was for 10 tons of "A 
No. 1 pig-iron. " The défendant purchased it for castings, but it turned out 
to be not at ail the kind of iron for that purpose. It was held that there was 
no warrant}' that the thing was fit for that purpose. "If a thing be ordered 
of the manufacturer for a spécial purpose," said the court, "andltbesup- 
plied and sold for that purpose, tliere is an implied warranty that it is fit for 
that purpose. This principle has been carried very far. It must, however, 
be limited to cases where a thing is ordered for a spécial purpose, and not ap- 
plied to those where a spécial thing is ordered, although this be intended for a 
spécial purpose." 

In another case the défendant sold the plaintiff 150 barrels of an îirticle 
rnanufactured by him, called "Chappell's Fertilizer," to be used on his land. 
The stufE turned out to be of little use for fertilizing purposes, nevertheless 
it was held that no action would lie, — there was no warranty, because it was 
the sale of a spécifie, ascertained, and deflaed article. "If the plaintiff, " said 
the court, "relying on the defendant's skill and judgment, hadapplied to him 
to furnish a manure which would produce the effect attributed to ChappeU's 
fertilizer, without specifying what particular kind of manure he wanted, and 
the défendant had accordingly f urnished an article which proved to be en- 
tirely worthless, there would be good ground for imputing an implied war- 
ranty." 2 Thus, where a person contracted at a price agreed to take ail the 
wheat A. might raise on his farm, it was held that there was no implied war- 
ranty as to the quality of the wheat.^ 

§ 10. Same — EuiiE THK Same Whethek Vendor be Manufaottjreb ob 
NÔt. Un Broion v. Edgington * the plaintiff sent to the defendant's shop — the 
défendant was a dealer in ropes — to purchase a crâne rope, telling him it was 
wanted for the purpose of raising pipes of wine f rom a cellar. The défendant, 
not having a rope of the proper thickness, undertook to hâve one made, and 
sent his servant to the plaintifl's premises to take the measure, and af terwards 
to flx the rope. A short time afterwards, while someof the plaintiff's servants 
were hauling up a cask of wine, the rope broke, the barrel was stove in, and 
the wine lost. It was held that there was an implied warranty that the rope 
should be fit for the purpose for which it was required, and the défendant was 
held liable; and that the rule was not limited to cases where the vendor was 
also the manufacturer of the vehicle, but extended to ail cases where the 
buyer relied upon the skill and judgment of the seller.* 

§ 11. Vendob's Skill not Relied on — No Wakkanty. In the case of 
an implied warranty that an article is fit for the purpose for which it is in- 
tended, it is generally required, in order to raise such implied warranty, that 
the vendor's skill should be relied on by the purchaser. ïherefore, the con- 
verse of this rule has been established, viz.: that when the skill of the vendor 
is not relied upon by the vendee, there is no implied warranty of fitness. 
Dowioe V. Dow^ is usuaily referred to as an authority on this principle, or 
better, perhaps, as an exception to the gênerai rule. In this case the de- 
fendants ordered of the plaintiff, who was a dealer in iron, 10 tons of "XX 
pipe iron," to be used in the manufacture of castings for farming instruments, 
which required soft, tough iron. The plaintiff furnished the iron of the 
brand specifled, but when used by défendants was found not to answer the 
purpose, being hard and brittle. It was held that the said warranty by plain- 

> 68 Pa. St. 149. * 2 Scott, N. R. 496. 

' Mason v. Chappell, 15 Grat. 572. » And see Bigge v. Parkinson, 7 H. & N, 

' Davis V. Murphy, 14 Ind. 150; and sea 955. 
Shepherd v. Pybus, 4 Scott, N. E. 449. «6 Thomp. & G. 653 ; 64 N. Y. 411. 
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tiff was that tlie iron was "XX pipe iron," and that there was no warranty 
that it was fit for the manufacture of fartning implements, because the de- 
fendants liad not relled on the plaintiff's judgment, but had considered ter 
themseJves that the iron in question was fit for the purpose. It would ap- 
pear that this case might hâve been determined in the same way on another 
ground, viz., that the défendants had ordered a spécifie, deflned article which 
the plaintifEs had furnislied.i 

§ 12. Warkanty by Manufacturer that Article is Fkbb from La- 
tent Defect. It has been held in New Yorlî that the implied warranty that 
a manufactured article sold by the manufacturer is free from any latent de- 
fect is restricted to such defects as grow eut of the process of manufacture, 
and do not extend to defects in the materials employed." On the other hand, 
in Ohio a contrary doctrine has been announced. In Rodgers v. Niles,^ N. 
«& Co. agreed with R. & Co. to manufacture and deliver to the latter three 
steam-boilers to run their engines in their boiler-mills, for which R. & Co. 
agreed to pay a specifled price. It was held to be an implied stipulation of 
the contract that the boilers should be free from ail such defects of material 
and workmanship, whether latent or otherwise, as would render them unflt 
for the usual purposes of such boilers.* 

§ 13. Implied Warkanty on Sale of Provisions — The Énglish Rule. 
Whether on the sale of provisions there is an implied warranty that the arti- 
cles are fit for food, is a question upon which there is much différence of 
opinion, and on which the authorities are far from-being harmonious. Black- 
stone says that it is a sound and elementary principle that in a contract for 
the sale of provisions it is implied that they are wholesome, and if they be 
not, an acMon on the case for deceit lies against the vendor." 

In Bumiy v, Bollett^ the. question was examined in the most thorough 
manner by Baron Parke, in the court of exchequer. A., a f armer, bought 
in the public market from B., a buteher, the earcass of a pig for domestic 
consumption, leaving it hanging at the stall till he could remove it. Aft- 
erwardB, C, wanting a pig, bought A. 's from him. The pig was diseased 
and unflt for food, but none of them knew it, nor was there a warranty given 
by any one. The court held that there was no implied warranty that the pig 
was fit for food from A. to C. "On the part of the plaintiff," said Parke, 
B., "the argument was that the sale of victuals to be used for man's con- 
sumption differed from the sale of other commodities, and that the vendor of 
such, without fraud, would be liable to the vendee on an implied warranty. 
This position is apparently laid down in Keilway, 91; but the authorities 
there referred to in the Year Books (9 Hen. VI. 536, and 11 Edw. IV. 66, and 
others,) when well considered, lead rather to the conclusion that there is no 
other différence between the sale of food for man and other articles than 
this, viz. : that victualers and common dealers in victuals are not merely in 
the situation of common dealers in other comrhodities, nor are they liable 
under the same circumstance as they are; as, if an order be sent to them to 
be executed, they are to be presumed to undertake the supply of food and 
wholesome méat, and they are likewise punishable as a common nuisance for 
selling corrupt méat, by virtue of an ancient statute ; and this, certainly, if 
they knew the fact, and probably if they do not. Such persons are, therefore, 

' Emmerton v. Matthews, 7 Hurl. & N. from this case on the gronnd that the l«t- 

586 ; Palmer's Appeal, 96 Pa. St. 106 ; ter was an executed sale, while the former 

Matthews v. Hartson, 3 Pittsb. 86 ; Robert- was an executory contract. 

son V. Amazon Tug Co. L. K. 7 Q. B. Div. ^3 Bl. Com. 166. This view is criticised 

598. by Benjamin in his work on Sales, (p. 875,) 

2 Hoe V. Sanbom, 21 N. Y. 552. and defended by Chitty in his work on 

s 11 Ohio St. 48. Contracts, (p. 419.) 

*Hoev. Sanborn was distinguished '16 Mees. & W. 644. 
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atîlly responsiblé to those customèrs to whom they sell such victuals, for any 
s|(écîal particularinjury, by the breach o£ the law which isthereby committed. 
Lord Coke laya it down that ail persons, a8 well as«ommon dealers, are liable 
criminally fer selling corrupt méat; for, by the statute 51 Hen. m., and by 
the statute inade in the reign of Edw. I., it is ordained that none shall seU 
corrupt victualSj and the statute 6t 51 Hen. VU. says that the pillory and 
tumbril and assize of bread and aie applies only to vintners, brewers, butchers, 
and victualers. * * * It is said in the Year Book (9 Hen. VI. 53) that 
the warranty is not to the purppse, for it is ordained that none shall seU cor- 
rupt victuals; and in Koswell y. VaughatUf,^ where Tanfibld, C. B., and Ai- 
THAM, B,, say that ' if a man sells victuals which is corrupt, without warranty, 
an action lies because it is against the commonwealth.' This, also, explains 
the note of tiord Halb in 1 Fitz. Nat. Br. 94, that there is diversity between 
selling corrupt wines and merchandise, for then an action on the case doea 
lie without warranty; otherwise, if it be for a taverner or victualer, if it préj- 
udice any. The défendant in this case was not dealing in the way of a com- 
nion trader, and was not puhishable by indictment for what he did." This 
ruliug was folio wçd and approyed in Emmerton v. Mattheios^ and 8mith v. 
Baker,^ from which cases it is clear that the English rule is that (at common 
law) there is no implied warranty that provisions sold are sound or fit for 

■ § 14. Same — The Rule in the United States. The weight of anthority 
in the United States seems to establish a rule similar to that of the English 
courts. A qualification, however, not made in the older country finds sup- 
port'in several of the states. In the early case of Bailey v. Wtohols,* decided 
in Cohnecticut in 1796, it was laid down that "the défendant, by selling his 
beef for cargo beeî, and askihg and receiving a sound price for it, did warrant 
it to be such as the law prescribed under the dénomination of cargo beef, and 
that it was good and sound." It will be observed, however, that this case 
went on the doctrine of a sound price guarantying a sound article, — a doctrine 
subsequently overruled by the same court.^ In Emerson v. Brigham,^ a 
leading case on this point, Sewali., J., said: 

"Now there are cases in which a représentation willfuUy false is to be pre- 
sumed from the circumstances of the transaction and of the parties, when it 
is not required to be otherwise or directly proved. In this way, perhaps, what 
was cited from Blackstone's Commentaries, and relied on for the plaintifl in 
the argument of the casé at bar, may be reconciled with the gênerai doctrine 
as I hâve stated it; and so, likewise, many décisions which seem at flrst sight to 
indîcate another rule, will be found within the gênerai doctrine exemplified by 
Justice Popham; at least, in the intended application of it. Justice Blaok- 

'Cro. Jac. 196. law will not imply that he sold it on any 

' > 7 Hirl. & N. 588. ' other terms than those expressed. And it 

•40 Law T. (N. S.) 261. is an establish ed rule that in order to en- 

'* 2 Root, 407. " ableavendeetomaintainanactionagainst 

: 'In Dean v. Mason, 4 Oonn. 428, (1822.) the vendor, there must be either fraud or 

In this case it was said : "The implied an express warranty. Holden v. Dakin, 4 

warranty oontended for is founded on the Johns. 421 ; Sands v. Taylor, 5 Johns. 395 ; 
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as he believes it to be, without fraud, the 
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STONE (3 Bl. Conini. 164, 165) has classed the cases of deceit and breacHea 
of express warranties ia contracts for sales under the iead of implied oon-» 
tracts. He says it is constaçtly understood that the seller undertakes.that 
the commodity he sells is his own, and in contracts for provisions it is alwayà 
implied that they are wholesome; and in a sale with warranty the lawan-^ 
nexes a tacifc contract that if the article be not as warranted, compensation 
shall bemade tothe buyer; and if the vendor knows hisgoods to be unsound; 
and hath used any art to disguise them, or if they be in any shape différent 
from what he represents them to be to the buyer, this artifice shall be equiv* 
aient to an express warranty, and the yendor is answerable for their goodness. 
It is obvions that in this very gênerai classification, the détails and exampleâ 
are imperfectly introduced, and with some inaccuracy. It is not implied in 
every sale of provisions that they are wholesome, any more than it is in. sales 
of other articles, where proof of adistinct affirmation seems, in Justice Blagk* 
stone's opinion, to be reyuisite. The contrary may be, and often is, under- 
stood between the parties; and it is only when the false représentation to be 
proved in the one case may be presumed or taken to be proved in the other, 
that the rule of law applies, and the remedy, as in a case of deceit, is al- 
lô wed. An artifice must be proved to entitle the sufEering party to the rem- 
edy, équivalent to a remedy upon an express warranty, as weÙ in the case 
of provisions as in any other case. The diiïerence is that in the case of pro- 
visions the artifice is proved when a victualer sells méat as fresh to his cus- 
tomers at a sound price, which, at the time, was stale and defective, or un+ 
wholesome from the state in which the animal died. For, in the nature of the 
bargain, the very offer to sell is a riepresentation or affirmation of the sound^ 
ness of the article, when nothing to the contrary is expressly stated; and hia 
knowledgeof the falsehood in this représentation is also to be presumed from 
the nature and duties of his calling and trade. But cases may be supposed 
where, this presumption being repelled by contrary évidence, the seller would 
not be liable; as where a différent représentation is made, and this is proved 
directly, or is necessarily to be presumed from the nature of the article, the 
state of the market, or other circumstances. Indeed, there is nothing to be 
inferred in a sale of provisions which may not be inferred to a like purpose 
in other cases, when the calling or profession of the seller, the soundness of 
the priée, and the nature of the article sold hâve been made the grounds of dé- 
cision. ■ There is an especial and invariable presumption as to the propertyof 
the vendor when the article sôld was in his possession;, and hence the distinc- 
tion when the article is not in his possession. And upon the whole it will be 
found, I believe, in every instance that the action as for a deceit has been 
maintained in those cases only where an affirmation or représentation will- 
fully false, or some artifice, has been proved, or has been taken to be proved, 
either directly or because it was necessarily to be presumed from the circum- 
stances and nature of the bargain, and the situation of the parties. 

"It is admited in the case at bar that in a bargain between thèse parties 
there was no direct affirmation of the soundness of the article. Perhaps, 
however, a représentation to this effect is necessarily to be implied from the 
nature of the bargain, it being in the common course of dealing, and for a 
Sound price, and for an article which, to be of any value, must be understood 
to be Sound. This much, at least, may be safely presumed as the understand- 
ing between thèse parties; that as to the kind, the quality, the state, and 
quantity of the méat contained in the barrels sold by the one and purchased 
by the other as barrels of merchantable beef , the seller undertook to hâve f ull 
faith in the brand of the deputy inspecter, a public offlcer employedand in- 
trusted to aseertain thèse facts. The seller must be understood to represent 
that, for aught he had known to the contrary, the brand appearing on the bar- 
rels had been truthfuUy and faithf ully applied, and that no altération or 
change of the article had happened within his knowledge. Now, is there any 
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évidence or any circ'umstance in thia transaction f rom which it may be inferreJ 
that in affirmation tô this efEect the sellers would hâve been willf ully false, 
or that, in an express représentation, auch as I hâve supposed to be implied 
in this case, they would hâve been guilty of an artifice? ïhey would hâve 
been chargeable to that extent, if at the time of the sale they had any knowl- 
edge of the bad state of the barrels, such as it proved to be, or had any spé- 
cial reason to suspect that the beef in them had not been properly cured, was 
without sufflcient sait, was already in a putrid state, or becoming putrid, or, 
in short, if they then knew, or actually suspected. that in this instance the 
inspecter had been false, ignorant, or depraved. With évidence to that efifect 
this case would be within the rule, and the plaintifiEs entitled to this remedy 
for the déception which they had undoubtedy suflered, and froin which a loss 
and damage had ensued. But on this point the évidence fails. Indeed, it is 
admitted that the défendants had no knowledge at the time of the sale of the 
unsuitable quality and state of the beef, or of the barrels containing it, or that 
it had not been packed as the law requires. In this state of the évidence and 
of the case, the resuit is in favor of the défendants. Against them the plain- 
tifiEs hâve no remedy for the loss and damage sustained by a déception which 
has not happened or been effected by any false représentation or artifice 
chargeable to the défendants; and they took upon them no extraordinary risk 
in this particular by any warranty accompanying the sale."' 

In Moses\. Mead,^ Beonson, C. J., in reviewing the cases on the point, 
said : " We are referred to the authority of Blackstone for another exception 
to the gênerai rule, and it is insisted that, on a sale of provisions, there is an 
implied warranty that they are wholesome. * * * The language of the 
commentator leaves it somewhat doublful whether his mind was not upon a 
deceit in the sale, which stands ou a différent footing f rom a warranty. If he 
intended to atfirm that the law implies a warranty of soundness in the sale of 
provisions, the remark is without any support in the Enghsh adjudications, 
ïhe diotum of Blackstone has been direetly overruled in Massachusetts.* The 
doctrine of Blackstone, with a very important qualification, was atfirmed by 
the judge who prepared the opinion in Van Bracklin v, Fotida; * but that was 
plainly a case of fraud. The jury found that the beef was unsound and un- 
wholesome, and that the défendant — ^the seller — knew the animal to be dis- 
eased. The case of Hart v Wright^ arose on a sale of provisions, and one 
member of the court of errors was for implying a warranty of soiindness ; 
but that doctrine did not prevail. 

In Humphrepsv. Comline^ two barrels of molasses were sold to a retail 
grocer. The purchaser did not examine it, at the time he purchased it, beyond 
looking at the outside of the barrels. The molasses when drawn was found 
to be unflt for consumption. In an action for the purchase priée, it was 
held that there was no implied warranty that the molasses was fit for the pur- 
pose of food. "It is said," the court remarked, "that, in the sale of provis- 
ions for domestic use, a warranty is implied that they are souud and whole- 
some, on the ground that such a warranty is necessary for the préservation 
of health and life. But it has been denied that anything ean be inferred from 
the sale of provisions which may not be inferred to a like purpose in other 
cases.' In the last two cases, the warranty is put upon the ground of the de- 
ceit, and it is said the only différence is that, in the case of provisions, the 
fraud is more obvions; as, where a butcher sella stale and unwholesome méat 

» And see Hart v. Wright, 17 Wend. 367 ; '12 Johns. 468. 

Winsor v. Lombard, 18 Pick. 61 ; Howard » 17 Wend. 267 ; 18 Wend, 449. 
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to his customers as fresh and sound, the artifice is proved by the fact itself, 
as his knowledge of the falsehood is to be presumed from the nature and 
duties of his trade or calling. Without deciding that point, however, or 
whether molasses, or such like articles, should be included under the terni 
' provisions,' if the rule that, by the sale of provisions, without any fraud on 
the part of the vendor, a warranty is implied, be well founded, we think that 
this case does not corne within such rule, inasmuch as the molasses in ques- 
tion was not sold for immédiate domestic consumption, but as merchandise, 
to a dealer, to be sold again at retail. To say that, in such cases, ail articles 
which may be used in the diet of the human family are subject to a rule of 
law, as regards their sale, différent from that which prevails in relation to 
other merchandise, would be to establish a distinction which might prove ex- 
tremely inconvénient and troubleaome in commercial transactions, and one 
not warranted by any analogous décisions, "i 

§ 15. Same — Salb Direct to Consumer. The qualification noted above 
as being found in some of the American décisions, relates to the case of an 
article of food sold to a consumer for immédiate use, as distinguished from 
the sale by a manufacturer or raiser to a dealer, or by a dealer to another 
dealer. 

Thus.in Bracklîn v. Fonda,^ it wàs said: "In the sale of provisions for do- 
mestic use, the vendor is bound to know that they are sound and wholesome, 
at his péril. " 

In ÉQward v. Emerson,^ where a cow had been sold to a retail dealer in 
méats, Martin, J., said: "We think that this exception, if established, does 
not extend beyond the case of a dealer who sells provisions directly to the 
consumer for domestic use. In such cases it may be reasonable to infer a 
tacit understanding which entera into the contract that the provisions are 
sound. The relation of the buyer to the seller, and the circumstances of the 
sale, may raise the presumption that the seller impliedly represents them to 
be Sound. But the same reasons are not applicable to the case of one dealer 
selling to another dealer." In M'oses v. Mead,* Bronson, C. J., said: "Al- 
though the doctrine of Blaekstoiie cannot be supported in its vphole extent, I 
am not disposed to deny that, on a sale of provisions for immédiate consump- 
tion, the vendor may be lield responsible in some form for the sound and 
wholesome condition of the article which he sells." 

In Boover v. Peters,^ to a suit for a balance of the price of the carcasses of 
three hogs sold by the plaintiff to the défendants, to be used by them as food 
in their lumber camp, the latter set up that one of the carcasses was unsound, 
and unfit for use. It was proved that the plaintifC knew the purpose for 
which the défendant purchased them. On the trial the défendant asked the. 
court to charge that there was an implied warranty that the pork was sound 
and fit for food, which was refused. On appeal this was held error, and the 
judgment for plaintiff was reversed. "It seems to be settled by many au- 
thorities," said Campbell, J., "that no implied warranty of soundness arises 
where such articles are purchased by a dealer to sell again. Whether this rule 
arises from the fact that any injury from the use of the articles is likely 
to be remote, and not readily traced out, or because, where his purpose in 
buying is merely spéculative, one commodity is not to be distinguished from 
another in its incidents as merchandise, or what spécial reasons hâve led to 
it, cannot easily be determined. It stands as a recognized doctrine, what- 
ever may hâve been its reasons. But where property is bought for a par- 
ticular purpose, and only because of its supposed fltness for that, there are 

' But see, apparently contra, Osgood v. ' 10 Mass. 320. 
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many cases în which a warranty ia împlied, unless the purchaser has seen fit 
to act upori his own responsibility and judgment. And where articles of 
lood are bought for consumption, and the vendor sells them for that express 
purpose, the conséquences of unsoundness are so dangerous to health and life, 
and the fàilure of considération is so complète, that we think the rule that 
has dften been recognized, that such sales are warranted, is not only reason- 
able, but esseritial to public safety. ïhere may be sellera who are not much 
skilled, ajid there may be purchaaers able to judge for themaelves; but in 
sales of provisions the seller is, generally, so much better able than the buyer 
to judge of quality and condition, that, if a gênerai rule is to be adopted, it 
is safer to hold thé vendor to a stricter aocountability than to throw the risk 
upon the pufchaser. The reason given by the New York authoritiea in favor 
of health and personal safety, is much more satisfactory than the purely com- 
mercial considérations, which take no account of thèse important interests. 
While the question has not, perhaps, been very often decided, the principlehas 
been generally accepted among the légal writers, and we feel no disposition 
to recède f rom it. We hâve been pointed to no distinction between sales in 
one market or another, and can oonceive of no spécial reason for regarding 
one sale for this purpose as differing in its incidents from any other. The 
doctrine seems to be that any purchase for domestic consumption is pro- 
tected." 

In McNaughton v. Joy,^ it was held by a Philadelphia court that, on a sale of 
butter and potatoes for table use, there was an implied warranty that they 
were fit for such purpose.^ 

§ 16. Sale of Goods by Sample — The General Rule. It ia laid down 
in a large number of casea, and may be considered as well-settled law, that 
on the sale of goods by sample there ia an implied warranty that the goods 
sold shall be equal in quality as well as of the same kind as the sample pro- 
duced.^ In Pennsylvania, however, the later cases hold that on such a aale 
the warranty is only that the goods shall be of the same kind or species; that 
there ia no warranty that they shall be of the same grade or quality.* 

§ 17. Same — ÎTo "Warrantt of Mebohantabilitt. On a aale by sam- 
ple, however, there is no implied warranty of raerchantability, "for the seller, 
by exhibiting the sample and irapliedly agreeing to bind himself that the 
bulk of the goods sold shall be equal to the sample, is thus supposed to relieve 
himself from ail other liability in the matter, and therefore to exclude from 
the contract the implied stipulation of merchantability, ou the principle of 
expressum faoit cessare taoitum." * 

§ 18. Exception — ^Wheke Sample does not Show Quality. An ex- 
ception to the foregoing rule exista where the quality cannot be judged of from 
the sample. A firm of manufacturera of ahirting contracted to supply the 
plaintifE with a quantity of gray shirting according to sample, each pièce to 
weigh seven pounds. The gooda were delivered, and were of the right weight, 
but it was afterwards found that the weight was made up by introducing 
into the fabric a percentage of clay which made the goods unraerchantable. 

1 1 Wkly. Notes Cas. 470. Hubbard v. George, 49 111. 575 ; Merriman 

«Ryder v.Neitge, 6Heisk. 340; Hyland v. Chapman, 32 Oonn. 146; Brantley v. 

V. Sherman, 2 E. D. Smith, 234 ; Hum- Thomas, 22 Tes. 271 ; Boothvy v. Plaisted, 

phreys v. Comline, 8 Blackf. 518; Benj. 51 N. H. 436; Borrekins v. Bev'ens,3Eawle, 

Sales, 665. 37 ; Moore v. MoKinley, 5 Cal. 471 ; Getty 

'Parkinson v. Lee, 2 East, 314; Parker v. Rountree, 2 Chanel. 28. 
V. Primer. 4 Barn. & Aid. 387 ; Barnard * Praley t. Bispham, 10 Pa. St. 320 ; 

V. Kellogg, 10 Wall. 383 ; Léonard v. Fo w- Boyd v. Wilson, 83 Pa. St. 319. 
1er, 44 N. Y. 289 ; Hargous v. Stone, 1 Seld. * Biddle, War. | 159 ; Parkinson v. Lee, 

73; Bradford V. Manly,13Mas3.139; GraflF 2 East, 314; Randall v. Newson, L. R. 2 

V. Poster, 67 Mo. 512 ; Gunther v. Atwell, Q. B. Div. 102 ; Sands v. Taylor, 5 Johns. 

10 Md. 157 ; Gill v. Kaufman, 16 Kan. 571 ; 401. 
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The présence of the clay could not be discovered in the sample. It was held 
that the sale by sample exeluded the implied warranty'of merchaDtabilitjr 
only as to such matters as could be judged of from th^ âàmple.* 

§ 19. Exhibition of Samples dobs not Rendbr Sale One by Samplb. 
And it is held that a mère production of a sample does not make the transac- 
tion a sale by sample, so as to raise an implied warranty that the goods in 
bulk are equal in ail respects to the sample exhibited. 

In Bamardy. Kellogg,^ a leading though récent authority, a wool dealer 
in Boston sent to â dealer in wool in Hartford samples of foreign wool in 
baies, which hè had for sale on commission, with the priées, and the latter 
off ered to purchase the différent lots at the priées, if equal to the samples f ur- 
nished. The wool broker accepted the offer, provided the wool dealer at 
Hartford would come to Boston and examine the wool on a day naïqed, and 
then report if he would take it. The wool dealer went to Boston, and after 
examining certain of the baies as fuUy as he desired, and being ofEered an op- 
portunity to examine ail the remaining baies, and to hâve them open for hia 
inspection, which offer he decliued, purchased. The wool proved, unknown 
to the vendor, to hâve been deceitfully packed, rotten and damaged wool 
and tags being concealed by an outer covering of fleeces in their ordinary 
state. The suprême court of the United States held that this was not a sale 
by sample, and that there was no implied warranty of quality, or that the 
goods were equal to the sample produced. "One of the main reasqns," said 
Mr. Justice Davis, " why the rule does not apply in a case of a sale by sample, 
is beeause there is no opportunity for a Personal examination of the bulk of 
the commodity which the sample is shown to represent. " In this case it was 
clear that the purchaser had full opportunity to examine the goods, but was 
satisfied to dispense with it. Again, where the défendants wrote plaintiffs a 
letter saying that "advices received from Trieste this morning by an English 
packet quote flrst quality of Ferrara herap same as sold to you, " and the hemp 
had been represented as of flrst qualité , but the plaintiffs hère examined it 
'by cutting open one baie, and might hâve examined ail if they had desired, 
it was held that this was not a sale by sample. "The plaintifE," said Beon- 
SON, J., "wàs told to examine, and did examine, the hemp for himself, He 
inspected' the baies, eut open one of them, and was at liberty to open others, 
had he chosen to do so. If he was not satisfled of the quality and condition 
of the goods, he should either hâve proeeeded to a further examination, or 
provided against a possible loss by requiring a warranty."' 

In Beirne v. Dodd * the défendant sold the plaintifif, in his shop, a number 
of blankets in baies, exhibiting at thetime to the plaintifE several pairs of 
the blankets, which the latter examined and found sound. The rest were 
not examined, though they might hâve been. On delivery they were found 
to be moth-eaten. "The mère circumstance, " said Jewett, J., "that the 
seller exhibits a sample at the time of the sale will not of itself make it a sale 
by sample, so as to subjeet the seller to liability on an implied warranty as to 
the nature and quality of the goods ; beeause it may be exhibited, not as a 
warranty that the bulk corresponds to it, but merely to enable the purchaser 
to form a judgment as to its kind and quality. If the contract be connected, 
by the circumstanees attending the sale, with the sample, and refer to it, 
and it be exliibited as the inducement to the contract, it may be a sale by 
sample; and then the conséquence follows that the seller warrants the bulk 
of the goods to correspond with the spécimen exhibited as a sample. Whether 
a sale be a sale by sample or not, is a question of f act to flnd from the évidence 

1 Moody V. Gregsoii, L. R. 4 Exch. 49 ; ' 10 Wall. 38. 

Gardiner v. Grey, 4 Camp. H4 ; Boyd v. • Sailsbury v. Stainer, 19 Wend. 169. 

Wilson, 83 Pa. St. 325; Heilbut v. Hick- *6 N. Y. 95. 
son, L. R. 7 C. P. 438. 
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in eaoh case ; and, to authorize a jury to flnd such a contract, the évidence m ust 
satisfactorily show that the parties contracted solely in référence to thé sam- 
ple exhibited; that they mutually understood that they were dealing with 
the sample as an agreement or understandiiig that the bulk of the commodity 
corresponded with it; or, in other words, the évidence must be such as to 
authorize the jury, under ail the circumstances of the case, to flnd that the sale 
was intended by the parties as a sale by sample. * * * That a personal 
examination of the bulk o£ the goods by the purchaser at the time of the sale 
is not practicable nor convenient, furnishes no sufflcient ground, of itself, 
to say tliât the sale is by sample. " The want of an opportunity, f rom what- 
ever cause, for such an examination, is doubtless a strong fact in référence 
to the question of the character of the sale, whether it is made by sample or 
not; but it is, nevertheless, true that a contract of sale by sample may be 
made, whether such examination be practicable or not, if the parties so agrée. 
Where the acts and déclarations of the parties in making the contract for 
the sale of goods are of doubtful construction, évidence that it was im- 
practicable or inconvénient to examine the bulk of the goods would be proper, 
and, in connection with évidence ot other circumstances attending the trans- 
action, might aid in coming to a correct conclusion in respect to the true 
character of the contract. " ' 

§ 20. iMPLiBD Warranty OF TiTLB — Thb Eule ik Ehglanp. "It is 
very remarkable," said Parke, B., in Morley v. Attenborougli,^ "that there 
should be any doubt on this subject, it being certainly a question so likély to 
be of common occurrence, especially in this commercial country. Such a point 
one would hâve thought would not hâve admitted of any doubt. The bar- 
gain and sale of a specified chattel by our law, which diflers in that respect 
from the civil law, undoubtedly transfers ail the property the vendor bas, 
where nothing f urther remains to be doiie, according to the intent of the par- 
ties. But it is made a question whether there is annexed by law to such a 
contract, which opérâtes as a conveyance of the property, an implied agreement 
on the part of the vendor that he bas the ability to convey. " Mr. Baron 
Parke, as a resuit of the considération of ail the cases held, "that there is 
by the law of England no warranty of title in the actual contract of sale, any 
more thau there isof quality. The rule of aaveat emptor applies to both." 

Morley v. Attenhorough was the case of the sale of an unredeemed pledge 
by a pawnbroker, and it was held that there was no implied warranty of title. 
A few years later the case of Eichoîz r. Bannister^ was decided by the com- 
mon pleas. Hère the plaintiff purchased at the defendant's warehouse cer- 
tain goods described as "a job just received by him." After the goods were 
delivered and paid for, it turned out that they had been stolen, and the pur- 
chaser was compelled to give them up to the true owner. Ile then brought 
an action for the purchase money paid by him, and it was held that he ought 
to recover. 

It will thus be seen that the law in England on this subject is not very 
clear. 

But Mr. Benjamin, in his work on Sales,* says: "On the whole, it is submit- 
ted that since the décision in Eicholz v. Bannister the rule is substantially 
altered. The exception hère became the rule, and the old rule bas dwindled 

1 Gardiii er v. Grey, 4 Camp. 144 ; Powell Atwater v. ClancT, 107 Mass. 369 ; gchuit- 

V. Horton, 2 Bing. N. G. 668; Tyev.Pvne- zer v. Oriental Print Works, 114 Mass. 123; 

more, 3 Camp. 462 ; Carter v. Crick, 4 Whitmore v. South Boston Iron Co. 2 

Hurl. à. N. 412 ; Towerson v. Aspatna, 27 Allen, 52 ; Jones v. Wasson, 8 Baxt. 211 ; 

Law T. (N. S.) 276 : Russell v. Nioolofulo, Day v. Eaguet, 14 Minn. 273, (GU. 203.) 
8 C. B. (N. S.) 362 ; Josling v. Kingsford, « 3 Exch. 509. 

13 C. B. (N. S.) 447; Megaw v. Malloy, '17 C. B. (N. S.) 708. 

L. R. 2 Ir. 530; Waring v. Mason, 18 * Page 839. 

^Ve^Kl. 425; Ames v. Jones, 77 N. Y. 614; 
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into the exception, by reason, as Lord Campbell said, of having been well- 
nigh eaten away. ïhe rule at présent woiild seem to be stated more in ac- 
cord with the récent décisions, if put in terms like the following: A sale of 
Personal chattels implies an affirmation by the vendor that the chattel is his, 
and therefore he warrants the title, unless it be shown by the facts and cir- 
camstancâs of the sale that the vendor did not intend to assert ownership, but 
only to transfer such interest as he might hâve in the chattels sold." ' 

§21. Implied Wakranïy of Title — ïhe Ameeioan Bule. In the 
United States there is no such confusion or uncertainty in the décisions; but 
the implied warranty of title is well established. "It may now be regarded 
as well settled," says Sharswood, J., "that a person selling as his own Per- 
sonal property of which he is in possession, warrants the title to the thing 
sold; and that if, by reason of a defect of title, nothing passes, the purchaser 
may recover back his money, though there be no f raud or warranty on the part 
of the vendor. "2 ' 

§ 22. Necessary Depeeoiation— No Implied Warranty; There is no 
implied warranty against a neeessary and likely dépréciation which may take 
place in the quality of the goods between the time of the sale and the delivery 
into the hands of the purchaser. ïhus, when aie was sold in Chicago to a 
party in Montana, it was héld that there was no warranty that it would bear 
transportât] on to Montana.^ So, where a sale of wheat was made by sample, 
the court said: "There is no pretense that there was any différence between 
the sample and the cargo, exeept that the latter was treated in amanner inci- 
dent to every cargo Of southern wheat. This détérioration of the cargo, and. 
which undoubtedly prevented its malting, was a f act against which the exhi- 
bition of the sample did not warrant, and it is a faet with which the défend- 
ants (purchasers) raust be presumed to be acquainted; for the law will pré- 
sume every dealer in articles brought to market acquainted with ail the cir- 
cumstances usually attendant on cargoes composed of thèse articles." 

§ 23. Warranty Implied from Custom of Trade. In the early Eng- 
lish case of Jones v. Bowden,* it was proved that on auction sales of drugs 
it was the custom to state in the catalogue whether the goods were sea- 
damaged or not. The défendants had offered for sale at auction a quantity of 

'And see Brown v. Cockburn, 37 TT. C. Whitaker v. Eastwick, 76 Pà. St. 229 ; 

Q. B. 592; Johnaton v. Barker, 20 U. C. Porter v. Briglit, 82 Pa. St. 448 ; Ritchie v. 

C. P. 220; Mercer v. Cosnian, 2 Hann. Summers, 3 Yeatea, 531; Chamley v. 

(N. B.) 240; Somers v. O'Donoghue, 9 U. Bulles. 8 Watts & S. 361 ; Swaizey v.'Par- 

G. C. P. 210. ker, 50 Pa. St. 450 ; Flynn v. Allen, 57 Pa. 

s People's Bank v. Kurtz, 11 W. K. 225 ; St. 482 ; Lyons v. Devilbis, 22 Pa. St. 185 ; 

2 Kent, Comm. 478 ; Story, Sales, f 367 ; Wood v. Sheldon, 42 N. J. Law, 421 ; 
Ricks V. Delahunty, 8 Port. 137 ; William- Byrnside v. Burdett, 15 W. Va. 702 ; Mock- 
son V. Sammons, 34 Ala. 691 ; Hoe v. San- bee v. Gardner, 2 Har. & G. 176 ; Osgood v. 
bom, 21 N. Y. 555; McKnight v. Devlin, Lewis, Id. 495; Chisin v. Woods, Hardin, 
52 N. Y. 401; MeCoy v. Artcher, 3 Barb. 531; Chancelier v. Wiggins, 4 B. Mon. 
323 ; Dresser v. Ainsworth, 9 Barb. 619 ; 201 ; Marshall v. Duke, 51 Ind. 62 ; Long 
Vlbbard T. Johnson, 19 Johns. 77; Her- v. Anderson, 62 Ind. 637; Morris v. 
maùce v. Vernoy, 6 Johns. 6; Sweet v. Thompson, 85 111. 16; Gookin v. Graham, 
Colgate, 20 Johns. 196 ; Baker v. Arnot, 5 Humph. 480 ; Wood v. Cavin, 1 Head, 
67 N. Y. 448; Whitney v. Heywood, 6 506; Calcock v. Goode, 3 Me. 513; Haie 
Cush.82; Hubbard v. Bliss, 12 Allen, 590; v. Smith, 6 Me. 420; Butler v. Tufta, 13 
Shattuck V. Green, 104 Mass. 45; Cush- Me. 302; Gaylor v. Copes, 16 Ped Rep. 49 ; 
ing V. Breed, 14 Allen, 376; Emerson v. Storiu v. Smith, 43 Miss. 497; Lewis v. 
I3righam, 10 Mass. 202 ; Coolidge v. Brig- Smith, 4 Fia. 47 ; Inge v. Bond, 3 Hawks, 
liam, 1 Metc. 551 ; Grose v. Hennessy, 13 101 ; Thurston v. Spratt, 62 Me. 202 ; Ixjng 
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Pogg V. Wiloutt, 1 Cush. 300; Bennett v. v. HaUj 36 Me. 601; Matheney v. Mason, 
Bartlett, 6 Cush. 225; McCabe v. More- 73 Mo. 677; Gross v. Kierskl, 41 Cal. 114. 
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pimento, without saying anything about its condition, and it was purchaaed 
by the plaintiffs. It was held that there aroae from this cuatom an implied 
warranty that the pimento in this case was not sea-damaged, "since it is 
usual," said Mansfibld, 0. J., "to mention the fact, if pimeato is sea-dam- 
aged; when this is not meationed as such, how would any one understand the 
catalogue, having simply the word 'pimento,' but not particularized as sea- 
damaged?" Heath, J., concurred, and mentioned a trial before himself, and 
a nisi prîtts décision of his that where sheep were sold as stock, there was an 
implied warranty that they were sound; proof having been given that Buch 
was the custom of the trade. 

In several cases in the courts of the United States, usage bas been held suf- 
ficient to supply a warranty which otherwise would not hâve been implied.* 
But in by far the larger number of American adjudications on this subject 
usages of this character hâve been rejected, on the ground that they were in- 
tended to defeat the opération of a rule of law, and were therefore inadmissi- 
ble.2 John D. Lawson. 

St. Louis, Mo. 

'Fatman v. Thompson, 2 Disn. 482; man v. Spooner, 13 Allen, 353; Baird v. 

Gunther v. Atwell, 19 Md. 157; Sumner Mathews, 6 Dana, 129; Wetherell v. Neil- 
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Holmes Eleotbic Protbotivb Co. v. Metbopolitan Bdbglab 

AliABM Co. 
(Oireuit Court, S. 1). New York. August 28, 1884.) 

1. tATBNTS FOR INVENTIONS— PATENT No. 120,874— ElEGTKIC LiNINO FOK SAFEB. 

Pateat No. 120,874, granted to Edwin Holmes and Henry 0. Roome, Novem- 
ber 14, 1871, coastrued to be l'or an electrical covering fitting the outside of 
safes, as distlnguished from an electrical protection applied to houses and other 
buildings, and to rooms, held valid, and a preliminary injunctioa granted. 

2. Samb— Expiration of PoREiaiî Patent. 

The provision of the Statutes that a United States patent for an invention 
previously patented abroad shall be so limited as to expire at the same time 
with the f oreign patent, seems to mean that the teim of the pateat hère shall 
be a» long as the remainder of the term for which the patent was granted there, 
without référence to incidents occurring after the grant. It refers to fixing 
the term, not to keeping theforeign patent in force. Consequently, held, that 
the lapsing of the prior f oreign patent for non-payment of tax does not affect 
the term of the United States patent 

Motion for Injunction. 

Samuel A. Duncan, for complainant. 

Burton N. Harrison, for défendant. 

Whbbleb, j. The orator's patent, No. 120,874, for an improve- 
ment in electric linings for safes, granted to Edwin Holmes and 
Henry 0. Eoome, November 14, 1871, appears to be for an electric 
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liaing to an outer covering. for the safe, insulated from thie safe, and 
80 arranged that an attempt to get through the covering will affect 
the electrical conditiona, and thereby give an alarm. The inveutors 
could not bave a valid patent for protecting safes by electricity any 
more than Morse could for sending messages to a distance by that 
agenoy; neither could tbey for every form of device for that purpose, 
for various such devices existed before their invention. They were 
entitled to protection only for their spécifie improvements upon what 
existed before. Ry. Co. v. Sayles, 97 U. S. 55é. So far as shown, 
there were no such insulated coverings fitting the outside of safes be- 
fore. There was such protection for the outside of bouses, and other 
buildings and rooms, but none for the safes themselves. The appli- 
cation of this form of protection to the safes themselves is différent 
from that to habitable structures. The patent appears now to be 
valid for this spécifie improvement. The claims are for a safe pro- 
vided with the outer covering, and for the covering. 

It is also urged that the patent bas expired, because the invention 
is the subject of a prier English patent which bas been suffered to 
lapse for non-payment of tax. The statute merely requires that in 
such case the patent shall be so limited as to expire at the same time 
with the foreign patent. Eev. St. § é887. This seems to mean that 
the term of the patent hère shall be as long as the remainder of the 
term for which the patent was granted there, without référence to 
incidents occurring after the grant. Henry v. Providence Tool Co. 3 
Ban. & A. 501; Reissner v. Sharp, 16 Blatchf. 383. It refers to fix- 
ing the term, not to keeping the foreign patent in force. 

It is urged that infringement bas been so far acquiesced in that a 
preliminary injunction would now be inéquitable ; but this claim doea 
not appear to be borne out by the proofs. The fact of infringement 
is not in reality contested. The patent bas been so far acquiesced 
in, respected, and upheld, that, appearing to be good and valid as to 
this spécifie form of electrical protection, it affords suflSicient ground 
for a preliminary injunction to restrain furtber infringement by the 
use of this form. 

Motion granted. 



The Quben of the Paoimo. 

{Distria Court, D. Oregon. September 9, 1884. 

Balvoks, who arb, and Compensation of. 

A person rendering aid to a ship in distreas is a salvor, whether he is a mère 
volunteer or acts upoa the request of the owner or agent of the ship; and un- 
less there is an express contract to the contrary, or such a one tnust necessa- 
rily be implied from the eircutnstances of the case, the law implies that the 
service is to be compensated for on the usual condition of the ultimate sàfety 
of the property. 
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,2. Same— Amotott of Compensation. 

A aalTor in pursuance of a request ia entitled to compensation aecording to 
the circumstances of the case, altliough he is unsuccessful, If the property is 
net lost or is otherwise saved ; but a mère volunteer is not entitled to any com- 
pensation unless lie succeeds, and the fact that his reward dépends on this con- 
tingoncy may enhance tlie amount of it; but even when a salvor acts in pur- 
suance of a request, and it is manifest that the property in péril muât be wholly 
saved or lost, his compensation also dépends upon the contingency of success, 
and should be enhanced accordingly. 

3. BAME — liEWARD. 

In awarding compensation for a salvage service the courts do not stop at 
mare payraent for the work and labor pertormed, but go further, and give the 
salvor an appropriate reward in the interest of commerce and navigation. 

4. Same— Eléments of Uompbnbation por Salvage. 

The éléments that enter into the estimate in fixing the compensation for a 
salvage service are : (1) ïhe value of the property saved and of that employed 
in saving it : (2) the degree of péril frora which the saved property is deliv- 
ered; (3) the risk to which the property and person of the salvor is exposed; 
(4) the severity and duration of his labor; (5j the promptness with which he 
inierposed his services ; and (6) the skill, courage, and judgment involved in 
them. 

5. Samb — Payment por Service, when not a Bar to Suit por Salvage. 

A pàyment received by a salvor as for work and labor and use of material, 
upon the reasonable understanding on his part that the other and principal sal- 
vors would settle and receive payment on the same basis without a suit for sal- 
vage, is no bar to such salvor intervening for his interest in a suit subsequently 
brought by such other salvors for salvage, and receiving his due share of the 
award therefor, less the payment theretofore made. 

In Admiralty. 

M. W. Fechheimer and Henry Ach, for libelants 

Milton Andros and Cyrus Doiph, for claimant. 

C. E. S. Wood, for intervenors Gray et al. 

John H. Woodward, for intervenors Kidd & McDonald. - 

Deady, J. This suit is brought against the steam-ship Queen 
of the Pacific, "her taekle, apparel, furniture, appartenances, and 
cargo," to obtain compensation for a salvage service rendered them 
by the libelants. It is brought by George Flavel, the managing owner 
of the steam-tugs C. J. Brenham, Astoria, and Columbia; and W. S. 
Sibson, the managing owner of the steam-tug Pioneer; and 21 others, 
comprising the crews of said tugs, and for ail others entitled. The 
libel was filed October 13, 1883, and on the same day the vessel was 
arrested and delivered to the owner, the Pacific Coast Steam-ship 
Company, on a claim made by Mr. C. H. Presoott, its managing agent 
at this port. The answerof the claimant was filed on December Ist. 
and admits that the libelants performed a salvage service in respect 
to the vessel and cargo; and the contest between the parties is prac- 
tically confined to the value of such service, and particularly to cer- 
tain matters of fact, upon which the détermination of this question 
largely dépends. 

On May 28, 1884, the Ilwaco Steam Navigation Company; J. H. D. 
Gray, aind 19 others, the crews of the steam-tugs Gen. Canby and 
Gen. Miles and a scow, filed a libel of intervention on behalfof them- 
selves, as the owners, agents, and crews of said tugs and scow, set- 
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ting f orth the part they performed in the aaving of the vessel, and 
asking that a corresponding portion of any sum allowed as a oom- 
pensation therefor may be awarded to them by the court. 

The answerof the claimant to thelibel of intervention admits that 
the intervenors rendered the services alleged by them, but dénies their 
alleged value and importance, and the circumstances of danger and 
risk relied on to give them enhanced value, and also sets up that they 
were paid for by the claimant at the time as follows : To said Gray, 
as agent for the said Ilwaco Steam Navigation Company, $600;. and 
to said Gray, personally, for the use and services of said scow and 
crew, and bis own services, $654. 

An amendment to the libel of intervention admits the payment al- 
leged in the answer, but dénies that it was received in full satisfaction 
of the service rendered, but with the express understanding that it 
should/not operate as a bar to.the claim of the intervenors as salvors 
in any suit that might be instituted for salvage. 

Between November 21, 1883, and April 24, 1884, three libels of in- 
tervention were filed by a number of persons who appear to hâve been 
employed and paid by the claimant to throw over cargo, or were of 
the volunteer crew of the boat from the life-saving station. Prom the 
answers of the claimant therefco it appears that this crew hâve a suit 
now pending against the Queen, in Washington Territory, for the same 
service, and that the stevedores were employed and paid by the claim- 
ant at the rate of half a dollar an hour for their labor, and the proof 
sustains the answers in both cases. No évidence was offered or argu- 
ment made on behalf of thèse intervenors, and it istaken for granted 
that their claims are abandoned and their libels will be dismissed. 
Separate libels of intervention were also filed by John McDonald and 
John S. Kidd, alleging that they assisted in saving the Queen, — Mc- 
Donald by serving as "sole fireman" for "ten hours or more" or> the 
tug Pioneer during the time she was employed in rescuing the Queèn, 
and Kidd as "sole engineer" on snch tug during ail such time. No 
défense is made to thèse claims, and they will be taken as confessed. 
Besides, that of Kidd is proven by his own testimony. 

Briefly, the facts, either admitted or proven, eoneerning the strand- 
ing of the vessel and her rescue, are as follows : 

On September 2, 1883, the steam-ship Queen of the Pacific, being 
engaged in the coasting trade between Portland and San Francisco,' 
left the latter port for the former, and arrived off the mouth of the 
Columbia river in the forenoon of September 4th, where she anch- 
ored for a time within the sound of the automatic huoy, and then 
crossed the bar and ontered the river by the south channel, under the 
direction of a licensed Columbia bar pilot, whom she carried for that 
purpose. The weather was very thick with fog and smoke, the wind 
was light, and the sea quite calm. As she came abreast of Clatsop 
spit the vessel lost the channel and turned to the southward; and at 
or near high water, and about 1: 45 p. m., ran hard and fast on the 
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north end of said spit, in the quîcksand, at a point about one-fifth 
6i a niilé to the south-westerly of a straight Une drawn between Cape 
.Disappointmènt and Point Adams lights, and about one mile and a 
third'tb the north-easterly of réd buoy No. 2, and one mile and a 
half éouth of the wreck of the Great Eepublic, and within the 12-foot 
linè, where she lay, heading south-easterly, at nearly a right angle 
Vith the channel, until she was pulled oflf the next day. 

On this voyage the Queen had on board Mr. George G. Perkins, the 
vice-président of and a director in the Pacific Coast Steam-ship Com- 
pany, and one of its gênerai managing agents, and was f ully equipped 
and manned. She was then about one year old, and worth $485,- 
000, and carried 160 cabin and 74 steerage passengers, and 1,860 
measured tons of freight, worth |315,000, of whioh $95,000 worth 
Was jettisoned, together with the United States mails and express 
matter of not less than $22,750 in value. The passage money, which 
was prepaid in San Francisco, amounted to $3,124.56. The freight 
on the wholè cargo was $8,955.07, and on the portion saved it was 
$5,912.28. 

As soon as the vessèl stranded the master ordered the engines re- 
versed, and attempted to back her ofif, but without success. Guns 
were at once fired and steam-whistles blown as signais ofdistress, 
and the chief officèr, Mr. Hall, dispatched in a small beat to Astoria, 
with a message to Capi. George Flavel, one of the libelants, to send 
ail the tugs under his control to the assistance of the Queen. The 
signal guns were heard by the lookout of the tug J. C. Brenham, then 
lying at anchor in Baker's bay, and the fact at once communicated 
to her master, M. D. Staples, who immediately started with his tug 
in the direction of the spit, taking with him, at the request of Capt. 
0. T. Harris, then in charge of the life-saving station at Cape Dis- 
appointmènt, a life-boat and volunteer crew. The weather was very 
thick, and the Brenham proceeded under a slow bell, at the rate of 
about six miles an hour, acrossthe middle sand, directly for the spit, 
through a channel known to the master, and called the "Cut-off," and 
reached f^e vicinity of the Queen in about 25 minutes. The Bren- 
hanithéil'drew about 11 feet of water, and approached within about 
150 feet of the stern of the ship, and a little on the port quarter, and 
was liailed by some one thereon, and asked to "corne doser." But, 
the tug striking the bottom, she withdrew from the ship near one- 
foprth of a mile, but within ear-shot, where she lay to until near 5 
ô'cloek in the evéning, when, having received about 125 of the Queen's 
passengers froin her starboard gangway'by means of th© life and 
ship 's boatjshé proceeded to Astoria, where she arrived with the pas- 
sengers at half past 6 o'clock, and delivered a message from the Queen, 
concerning theîr disposition, to the claimant's agent at that place. 

In the meanwhilè, the steam-tug Canby, the property of the Ilwaco 
Steam Navigation Company, then drawing from seven and a half to 
eight feet of wiàter, in the course of its regular trip from Astoria to 
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Cape Disappointineiit, met Hall, of the Queen, on Lis way to Astoria 
m the small boat, when the master of the tug, — Thomas Parker,-^ 
learning what had befallen the Queen, returned with Hall to Astoria, 
where the latter delivered the message from.the Queen for help to 
JFlavel. The intervenor and agent of the Canby, J. H. D. Gray, hav- 
ing learned from Staples and Hall, on their arrivai in Astoria, of the 
condition of the Queen, immediately and of his own motion equipped 
ând manned a scow belonging to himself , then lying at Astoria, loaded 
-with sand, and, taking it in tow of the Canby, carried it to the Queen, 
unloading the sand in the river as he went, and giving pilota Gunder- 
son and Doig a passage there on the tug; and this he did with the 
purpose, then publicly avowed, of enabling the Queen to get a heavy 
àiichor out astern in time to prevent the next tide from swinging her 
around or driving her f urther up on the sand, and to aid in lightftn- 
ing her of her cargo. Gray arrived at the spit between i and 5 
o'clock, and anchored about 100 yards off the ship's port quarter, 
where, by means of a line to the Queen and one to the tug, the scow 
was used as a ferry between the two, whereon 100 or more passea- 
gers, with their hand baggage, were transferred from the Queen to 
the Canby, and Gray was about starting with them to Astoria, when, 
at-the request of the master of the former, he transferred said pas- 
sengers to the tug Pioneer, then lately arrived from Astoria, and re- 
mained with the Canby by the Queen to assist in putting out her 
anchor. That evening, at slack low water and about i) p'olock, the 
ship's bow anchor, weighing about 5,600 pounds, was lo\?ered onto 
the scow and towed astern about 100 fathoms by Gray, and dropped 
a little off the port quarter. A fourfold purchase was^then applied 
to the inboard end of the 12-inch hÔ^wser attached to thia anchor, ^and 
the fall carried to the steam-capstan, and hove taut for the purpose 
of preventing her from going further on the spit and aiso of helping 
her off on the next high tide. . , 

On the morning of the 5th, Gray, after plaçing the sçoW along-side 
of the Queen, sent the Canby away on her regular business, but re- 
mained himself with the scow, and took from the ship baggage of the 
value of $15,000, and express matter of much greater; value, which, 
with the aid of the Gen. Miles, a steam-tug belonging to said Ilwaop 
Steam Navigation Company, he safely towed to Astoria on: the afterr 
noon of said day. : r, 

As soon as Flavel reeeived the message from the Queen, on tlj© 4rth, 
he dispatched from Astoria the tug Pioneer^ D. J. MoVicar, mastqr:» 
to the assistance of the ship, which, with Hall and his isnaall boat 
and crew on board, reached there about 5 o'clock p. M.of thesame 
day, and anchored about one-fourth of a mile distant from the Queen, 
where she recéived the passengers from the Canby, a,s aboyé statedj 
and then carried them to Astoria, wber« she airrived about 8 p'clodk 
in the evening, aûd' remaàned until the next morning;. rWhile dis- 
patching the Pioneer, Elavel,hp,d. the i tug Astoçifti then laidup, at 
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her dock, made ready and a spécial crew employed, and sent to the 
aid of the Queen, where she lay until the next morning. 

About 9 o'clock in the evening of the 4th a consultation was held 
on board the Queen, when it was decided that if the ship's anchor 
and propeller did net get her off at the next high tide the cargo should 
be jettisoned. And to tbis end the ship's engines were reversed, and 
botb them and the steam-capstan worked at fuU speed for about two 
hours and a half, and until after high water, but without moving her. 
Accordingly, between 2 and 3 o'clock in the morning, a request waa 
sent from the ship to the Astoria that she should go to Cape Disap- 
pointment and get some soldiers to aid in throwing over the cargo, 
but thôse on board, including Noyés, the Astoria agent of the ship, 
thinking it doubtful if any suffieient number of soldiers could be ob- 
tsâhed at the cape, and also concluding that it was not safe to at- 
tempt to movein the dark, the tug did not leave her anchorage until 
4 o'clock in the morning, when she returned to Astoria, where Noyas 
procured 40 laborers, and returned on the tug to the ship with them 
about 9 o'clock in the morning* The Astoria also took down a scow, 
and anehored it in the vicinity of the ship, 

The tugs Pioneer and Brenham laid at Astoria ail night, and re- 
turned to the ship about 7 or 8 o'clock on the morning of the 5th. 
On the same morning the tug.'Columbia was lying in Baker's bay, 
and the master, Alexander Malcolm; having been informed that the 
Queen was ashore, went to her aid about half past 5 o'clock and 
anehored. Soon after, at a request from the ship, the tug returned 
to the cape and brought back 24 men and a surf-boat, and then took 
the small remainder of the Queen's passengers to Astoria and returned 
to the ship about 11 o'clock. The crew of the Queen commenced 
throwing over cargo about 5 o'clock in the morning, and continued 
to do so until about 13 o'clock, aided by the men from Astoria and 
the cape as soon as they arrived. At first they discharged through 
the forward and after ports; but between 9 and 10 o'clock the star- 
board after-port had to be closed on account of the rising of the tide 
and the list of the ship to that side. 

The libelaùt George Flavel is a seaman and master mariner of 
expérience, and bas been familiar with the entrance to the Columbia 
river, as the owner and manager of pilot and tug boats thereaboutj 
for more than a quarter of a century. As the managing owner of 
the tugs Brenham, Columbia, and Astoria, and the managing agent 
of the tug Pioneer, he went to the assistance of the Queen on the 
morning of the 5th, and after boarding her had a consultation with 
the master of the ship and Mr. Perkins, substantially, according to 
the testimony of the latter, as follows : The master of the Queen 
said to Flavel, "We are in a tight place," and asked him what he 
thought of it. Flavel' asked what we had been doing, and I spoke 
and said we had been throwing cargo overboard sinee daylight, and 
that we had an anchor out on the port quarter upon a 120-fathom 
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line, and that "we had held her in that position." Flavel said that 
was ail right. "I asked him what the chances were for getting us 
off, and he said he did not know; that he would do his best." We 
chatted then a few moments and Flavel said : "AU right ; I will go 
on board and do what I can. " I said : "AU right ; go on board and 
use your own best judgment, and do the best you can to rescue the 
ship, and we will do the best we can to look after her." 

About half past 11 o'clock Flavel returned to the tugs in the life- 
boat, and caused the Brenham and Pioneer to be made fast to the 
ship's stem, by passing their hawsers through her port quarter and 
stern chocks, respeotively, and then the Astoria gave her hawser to 
the Brenham, in which condition they puUed on the ship near au 
hour. The flood-tide was setting in pretty strong across the trackof 
the tugs, and made it difficult to keep them in position. The Bren- 
ham and Pioneer, by reason of the cufrent and swell, were driven to- 
■gether and materialîy injured, and were in danger of being very seri- 
ously injured, if not sunk. About 12 o'clock the Brenham's hawser — 
a large towing one — parted, and she and the Astoria were separated 
from the ship. The Columbia then attempted to give her hawser to 
the Queen, but failed, when Flavel boarded her and succeeded in mak- 
ing her fast to the ship in the place of the Brenham, along-side of the 
Pioneer. The Astoria was then placed in front of the Columbia, and 
the Brenham in front of the Pioneer, and the four tugs, thus placed, 
puUed at the ship from a half to three quarters of an hour, and until 
high water slack, when she came off the spit on an uneven keel with 
a list to port, roUing and striking the bottom, but in an uninjured 
condition, and proceeded on her voyage. 

On leaving San Francisco the Queen drew 16 feet 3 inches forward, 
and 18 feet 2 inches aft, though owing to the consumption of coal on 
the voyage she must hâve lightened some before stranding, but how 
much is not shown. From the testimony of the river piloc — Stevens 
— who took charge of the ship at Astoria on the 6th, it appears that 
her draught aft was then nearly 17 feet and the draught forward was 
probably redùced in the same proportion. 

The diameter of the ship's wheel is 16 feet, and, according to her 
model in évidence, the center of the hub, which is three feet in diam- 
eter, is nine feet above the line of the keel. At low water, the hub, 
when not covered by the swell of the sea, was clearly visible, from 
which it is rightly inferred that the ship had then not more than 
eight feet of water under her stem, when on an even keel. Her en- 
gines were rated at 3,000 horse-power, but were never worked beyond 
2,100 or 2,200 horse-power. The engineer testifies that he com- 
menced to work them about 12:40 p. m. of the 5th, but, as the wheel 
was buried in the sand, they worked slowly until it was cleared. 
- They were working at their full capacity when the ship came off, and 
had been for the half hour immediately preceding. The engine that 
worked thé steam-capstau, to which the anchor line was attached, is 
v.2lF,no.7— -30 
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about 50 horse-power, and was also working at itB full capacîty when 
the ship came off the spit. The combined power of the four tugs is 
a little over 1,100 faorse-power, and the position they occupied with 
référence to the ship, when they first commenced pulïing on her, was 
four points or less off her port quarter, but for some time before she 
came off it was about two points off said quarter. 

In my judgment, Flavel acted wisely in keeping the tugs well off 
the ship's quarter, rather than astern, — at least, until the moment of 
high water, when she was expected to come off, if at ail, — for by that 
means she was worked sideways in her bed, and thus freed from the 
pressure of the sand-bank which had naturally formed around her 
quarters and under her stem, and so far barred her way off the spit. 
And being unable by her own power, or any power applied directly 
astern, to work herself in her bed and break up this sand-bank in 
which she was imprisoned, it is altogether improbable that the Queen 
would ever hâve gotten off the spit by her own unaided efforts, or by 
any aid short of that furnished by Capt. Flavel. 

According to the tide tables for the Pacific coast, published by the 
"U. S. Coast and Geodetic Survey Office," the second high water at 
Astoria, on September 4, 1883, occurred at 2 : 13 p. m., and the water 
rose 8.9 feet. The first high water on the next day occurred at 2 : 37 
Â. M., and measured 7.4 feet; and the second one at 2:39 p. m., and 
stood at 8.7 feet. The tides continued to decrease in height until the 
lOth, when they. stood at 5.9 and 7.4 feet. By the "tide constants," 
given in the appendix to thèse tables, it appears that the high tides 
on the fourth and fifth of September occurred at "Clatsop (near Point 
Adams)" only seven minutes sooner than at Astoria, and were one- 
tenth of a foot lower. Counsel for the claimant assumes that the 
facts stated in this "constant" are true. But I do not understand 
that they are put forth as being anything more than approximately 
true, and in this instance they appear to fall far short of even that. 
Point Adams, at the nearest point, is over three miles from the place 
where the Queen was stranded, in a direction nearly E. S. E., and 
the tide is full at the latter place probably sooner than at the former. 
Capt. Harris, of the life-saving station at Cape Disappointment, tes- 
tifies that the tide is 35 to 40 minutes earlier at the cape than As- 
toria, and that a steam-boat leaving the former place on a high tide 
will ordinarily carry it with her to Astoria. There is no direct évi- 
dence of the distance from the cape or the spit to Astoria, but there 
are a good many circumstances bearing quite directly on the ques- 
tion, and I think the fact is of that character that the court may 
take notice of it. By the chart of the mouth of the Columbia river, 
"Sheet No. 1," published by the United States coast survey, 1881, it 
appears that Astoria is about ten miles from Cape Disappointment, 
and about eigbt from thé point where the Queen was stranded., Now, 
if the tide wave or swell moves from the cape to Astoria in 40 min- 
utes, or a mile in four minutes, the tide would be high at the spit 
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about 32 minutes sooner tban at Astoria. This conclusion accords 
with common observation and expérience, while tha statement that 
the tide wave moves from the spit to Astoria in seven minutes, or at 
the rate of a mile in seven-eigbths of a minute, is contia'ry to both 
and improbable on its face. According to this conclusion, it was 
higb tide on the spit, on the aftemoon of September the 4th, at 
X:41, and on the afternoon of the 5th at 2:07. It may, then, be 
regarded as morally certain that the Queen went on and came off the 
spit at high water slaok. 

During the 4th and 5th the weather was very thick, although the fog 
lifted some at times, and the night very dark. Around the Queen 
there was constantly a choppy sea, with a swell of about six feet, with 
an occasional tide rip or light breaker on her stem and starboard quar- 
ter, at low tide. 

According to the observations record ed by the signal service at Port 
Canby, the wind on September 4th was steady from the north at the 
usual times of observation, namely, 3 : 52 a. m., 11 : 52 a. m., and 7 : 52 
p. M., at the rates of five, six, and seven miles an hour. On the 5th it 
was steady from the north at the first observation, at the rate of seven 
miles an hour; and at the second and third ones steady from the 
south at the rates of twelve and eleven miles an hour; and on the 6th 
it was steady from the south -east, at the first observation, at the rate of 
twelve mUes an hour; and at the second and third ones steady from 
the south at the rates of eighteen and six miles an hour. Capt. Har- 
ris testifies that on the 6tb there was a gale blowing from the south- 
east at Cape Disappointment, and a surf on the spit that would hâve 
made it very dangerous for the Queen if she had been there. 

The Brenham, Columbia, and Astoria are wooden vessels. and draw 
about 10 feet of water each. The first is about 100 tons burden and 
240 horse-power; the second is about 90 tons burden and the same 
power ; and the third is about 125 tons burden and 300 horse-power. 
The Pioneer is an iron vessel of about 100 tons burden and 325 horse- 
power, and draws nine and a half feet of water. They were each 
manned with a master and sufficient crew, amounting in ail to 23 
pérsons. The only évidence in relation to their value is found in the 
testimony of the libelant, Flavel, and he estimâtes the value of the 
Brenham at $25,000, the Astoria at $15,000, the Columbia at $35,000, 
and the Pioneer, he says, is held by her owners at $60,000, — making 
in ail the sum of $135,000. Thèse estimâtes are somewhat gênerai, 
and, for the purposes of this case, I find the value of thé tugs to be 
$100,000. The cost of repairing the same, on account of the inju- 
ries sustained by them while engagedin puUing the Queen off the spit, 
inoludirig the value of four hawsers, either eut or broken in the opér- 
ation, accordihg to the testimony of Flavel, is $3,386.84, to which 
he adds $1,000 for repairs yet to be made to the Pioneer. 

Thèse tugs are maintained by their owners, primarily, for tbe pur- 
pose of towing vessels in and out of the Columbia river, and not the 
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business of wrecking. But, nevertheless, they are kept prepared for 
such service when needed, and their présence and maintenance about 
the mouth of the river is a very jnaterial security and benefit to the 
commerce of tbe Columbia. 

The Canby and Miles are wooden vessels — the first one of 76 tons 
measu rement and 8 feet draught, and the second one of 136 tons 
measurement and 11 feet draught. The scow is 50 by 20 feet, 
deck dimensions, and 4 feet deep in the hold. They were each duly 
manned, and the number of the crews amounted in the aggregate to 
19 persons. The Canby is admitted to be worth $15,000, and the 
MiJes is alleged to be worth $47,000, and the Scow $600; but, for 
the purposes of this suit, I find or assume that they are worth, ool- 
lectively, $50,000. 

In bis testimony, the master of the Queen endeavors to show that 
the tugs under Plavel's charge were so badly managed that they 
were but little if any assistance to the Queen, and that, in fact. sbe 
floated ofif at high water with the aid of her anchor and machinery. 
But this view of the matter is opposed to the uûdoubted and controU- 
ing circumstanees of the case, and contrary to the weight of the évi- 
dence generally. It is also in direct conflict with the contemporane- 
ous and unpremeditated statemeut of the master contained in a card 
of thanks dictated by him to the editor of the Daily Astorian on Sep- 
tember the 5th, and published over his signature as "Capt. Queen of 
the Paciûc," in the issue of that paper of the seventh of the same 
month. In it, after premising that he wishes to return his "sincère 
thanks for the prompt courage" shown by so many "in aiding the 
Queen of the Pacific," he says: 

"My spécial thanks are due to Al. Harris, (of the life-saving station;) to J. 
H. D. Gray, who stood by and helped f rom the start ; to George Tlavel, to 
whose détermination we owe the safety of the vessel; to his experienced pi- 
lots; to the brave men who took off the passengers; and to the citizens who 
kindly cared for the passengers and provided them with ail they required. 
The services of ail were of the beat nature, and are gratef ully acknowledged. 
I shall ever hold them in remembrance, and again désire to express my sin- 
cère thanks." 

On the same occasion the master publicly toasted Plavel as "the 
man who saved the Queen." 

Now, after making ail due allowance for the kindly and grateful 
mood in whioh this toast was probably drank and card published, it 
is impossible to reooncile what is said in either of them concerning 
the person "who saved the Queen," or "to whose détermination" "the 
safety of the vessel" was due, and the évident drift and purpose of 
the master's subséquent testimony, and particularly with certain 
statements therein. It is easy to see that the card and the toast 
came from the heart, and the testimony from the head. The one is 
the spontaneous and unqualified statement of the witness' feelings 
and convictions cotemporaneous with the occurrence, while the other 
ia plainly the studied and calculated afterthought in which he under- 
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takes to depreeiate, as far as possible, the character and benefit of the 
libelant's services, with the intention, apparently, of diminishing their 
value in this suit, 

It is also assumed in the argument for the claimant that the Asto* 
ria refused to assist the Queen in the effort made to get off on the 
moruing of the 5th. But the évidence is satisfaotory that no request 
for sueh assistance was sent to the Astoria that night, nor any other 
than the one to go to the cape and get men to help to throw over the 
cargo. Thé claimant also eontends that the Queen moved astern at 
high tide on the morning of the 5th. The third ofiBcertestifies that 
by the use of the lead heobserved hermove astern about "ninefeet." 
The master says she either moved or the anchor came home, but he 
does not say which, and gives" no reason in support of either conclu- 
sion, save hearsay and conjecture. But the weight of the évidence 
and the probabilities of the case are d'ecidedly against her having 
moved. Capt. Harris, *ho was on board at the time and took pains 
to observe the hawser, thinks she did not move until she came off. 
Neither did the master or any one else mention the fact, or even al- 
lude to it, when Flavel went on board the Queen to confer with him 
and ascertain her condition before going to work to try to get her off. 
And it seems to me highly probable that if the vessel had moved any 
appréciable distance during that tide, it would hâve boen generaUy 
known or reported on board, and that it would hâve been mentioned 
to Flavel on this occasion as a material if not a hopeful circumstance. 
But if she did move a short distance — nine or even forty feet — thia 
fact does not tend to show that her position was any the less danger- 
ous, or that the service rendered her by the salvors was any the less 
valuable. The vessel did not corne off, that is certain; and the only 
rational explanation of the fact, if it be a fact, is, as suggested by 
counsel for the libelants, that instead of being on a sloping bottom 
she was in a "pocket," or sink in the sand, and thereforé in the more 
danger. 

As a gênera! conclusion from thèse premises, I find that the libel- 
ants, and the intervenors Gray and others, performed a salvage service 
in aiding to get the Queen off Clatsop spit, without which she would 
hâve been buried in the sand there long ère this; that the scow and 
the tug Canby, and partioularly the four tugs employed in pulling the 
Queen off the spit, incurred material risk, and that the salvors, accord- 
ing to the respective positions and employments, displayed skill, judg- 
ment, and courage in saving the Queen", and taking off and removing 
to a place of safety her passengers, their baggage, express matter, 
and mails; that, Capt. Gray, by his wise forethought and skillful ap- 
préciation of the Queen's situation, in taking the scow to the ship, 
as be didj for the purpose of getting out an anchor, and the attention 
and aid he gave to the doing of the same, contributed very materially 
to the saving of the vessel; that Capt. Flavel, by the skillful, cour- 
ageouSj'and determined manner in which he maneuvered the four 
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tugs tinder his control on the 5th, under eircumstances of more or 
lesB risk to them and to himself personally, rendered a very great serv- 
ice to the Queen, without which in ail probability she would hâve 
been a total loss. 

And the important question now to be determined in the case is 
the amount to be allowed the salvors. But preparatory to that, and 
as a part of it, the défense made by the claimant to the claim of the 
intervenors, Gray and others, must be considered and disposed of. 
This défense turns upon the effect to be given to what oecurred be- 
tween Gray and Perkins at Astoria on the morning of the 6th. The 
parties are substantially agreed in their acoount of the transaction, 
except in one particular. Briefly and substantially it was as foUows : 
Mr. Perkins asked Capt. Gray to make out a bill for his services; 
that he wanted to get away to Portland. The latter wanted to know 
first if Flavel was going to settle, and the former said he thought he . 
would, whereupon Gray made out his bills and presented them, and 
thoy were paid to bim accordipgly. Gray swears that when he pre- 
sented the bills to Mr. Perkins he said, as he did so, thèse bills are 
for "services," but if there is a suit for "salvage," I want to corne in 
with the rest ; to which the latter replied, the bills are very reason- 
able, and shall be paid; and if there is any suit for salvage, you 
shall share with the rest- Mr. Perkins swears that he has "no reool- 
lection" of Gray's saying anything about any further claim in case of 
a suit for salvage, but that he volunteered the remark, when he re- 
ceived the bills, that if Flavel did not settle, and the case went to 
the court for adjudication, he was willing the court should "review" 
Gray's claim, if it could be done without hazarding the interests of 
the Company. 

It does not foUow that because Mr. Perkins does not now recollect 
what Capt. Gray aflSrms he said, that the statement of the latter is 
not proven. But, admitting that it is not, I think the bills were pre- 
sented and paid under the appréhension that Flavel was going to 
settle on the basis of "service," rather than "salvage," and that there 
would be no suit about the matter ; but if it should turn out other- 
wise, and there was a proceeding for salvage, that Gray and others 
should not be prejudiced thereby. 

Another point is made by the claimant as bearing on the question 
of the amount of the salvage, and that is : the service of the salvors 
was not voluntary, but rendered in pursuance of a request or employ- 
ment on the part of the claimant. , The authority cited in this con- 
nection is the case of The Vndaunted, Lush. 90, 92. But the ruling 
in this case is only to the effect that, when the services are ren4ered 
in pursuance of a request from a vessel in danger or distress, the 
party rendering them is entitled to recover salvage, according to the 
eircumstances of the case, altbotigh such services prove to be of no 
benefit, while one who volunteers his services to a vessel under the 
same eircumstances, if unsuccessful, is entitled to nothing. But in 
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«ither case the law implies that the service is to be paid on the usual 
condition of the ultimate safety of the property in question. The 
Versailles, 1 Curt. 860. And whether the faot of a request shall af- 
f ect the amount of the compensation for a salvage service must there- 
fore dépend upon the degree of danger in whioh the vessel is placed. 
If she is in no danger of destraction or serions damage, but only 
some slight injury, she may be a reasonable seourity for a salvage serv- 
ice rendered her upôn request, although it should prove of no benefit 
to her. In such a case, compensation not depending on suocess, tbe 
amount of salvage may very properly be diminished acoordingly. 
And, although not suggested in the argument, it may be admitted 
that if Mr. Perkins, as the gênerai agent of the claimant, did in fact 
employ the salvors, on the crédit of the Pacific Coast Steam-ship Com- 
pany, to assist in the rescue of the Queen, assuming the soiveney of 
the Company, the risk of getting nothing for their services, if unsuc- 
cessful, would not enter into the transaction, and should not be con- 
sidered in estimating the amount of their compensation. But noth- 
ing of that kind took place on this occasion. Certainly, neither the 
request sent to Flavel from the Queen for his tugs, which was only a 
more direct form of a signal of distresô, nor the conversation between 
him and Mr. Perkins on the deck of the ship, in which the latter 
told Flavel, Bubstantially, to do what he could to get the ship oflE 
and they would look after her, amounts to even an implied contract 
whereby tbe Pacific Coast Steam-ship Company beoame bound to 
pay the libelants for their services as salvors whether they were suc- 
cessful or not. But it also appears, from the master's testimony, 
that Mr. Perkins said to Flavel on this occasion, "We want your as- 
sistance — we make no bargain — wewiU do nothing;" from which It 
appears that the agent of the claimant, while accepting the services 
of the libelants, expressly deolined to make any agreement conoern- 
ing their value, or to bind his principal to the payment thereof in any 
contingeneyw 

In the absence of an express contract to the contrary, or circum- 
stances from which such contract is necessarily implied, the presump- 
tion is that the salvors went to work with the understanding and ex- 
pectation that they would get their compensation, if any, in the usual 
way, — off the bed-rock, — out of the property saved. And there be- 
ing no such contract or circumstances in this case, the salvors would 
bave had no claim for salvage, if unsucoessful in their efforts to save 
thfi Queen, because she was in a péril from whioh she must hâve been 
wholly saved or become a total loss. So it is immaterial in this case 
whether the service of the salvors was rendered upon the request or 
employment of the ship or not. The service was a salvage one, and ' 
they could only look to the saved property for their compensation. 

Nothing romains bat to détermine what compensation ought to be 
allowed the salvors. And this is always the perplexing question in 
thèse cases. Every case must tum largely on itsown circumstances, 
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and, in the nature of things, the award, like the verdict of a jury in 
a case for damages, is somewhat arbitrary, and only approximately 
right and just. The value of the property saved is $736,786.84, and 
the libelants claim that the award ought to be equal to 20 per centum 
of that amount, or about $150,000. The claimant bas not direetly 
suggested what amount ought to be allowed for the service, but, froœ 
the awards made in the cases cited by counsel as furnisbing a proper 
précèdent or safe guide on this point, it appears'that he is willing to 
allow from $25,000 to $35,000. 

In awarding compensation for a salvage service, the courts do not 
stop at mère payment for the work and labor performed, but go fur- 
ther, and give the salvor an appropriate reward, in the interest of 
commerce and navigation. 2 Pars. Shipp. & Adm. 292. 

In The Versailles, 1 Curt. 365, Mr. Justice Cubtis says: 

"ïhe relief of property from an impending péril of the sea by the volun- 
tary exertion of those who are under no légal obligation to render assistance, 
and the conséquent ultimate safety of the property, con^titutes a technical 
case of salvage; and when its compensation is not flxed by such a contractas 
a court of aduiiralty will enforce, it is to be adjusted according to those lib- 
éral rules which hâve been found bénéficiai to commerce, and hâve long 
formed a part of the marine la w." 

In detérmining the amount of the compensation for a salvage 
service the éléments vehich enter into the estimate are: {1) The 
value of the property saved and that employed in saving it ; (2) the 
degree of péril from which the saved property is delivered; (3) the 
risk to which the person and property of the salvor is exposed; (4) the 
severity and duration of bis labor; (5) the promptness with which 
he interposes his services; and. (6) the skill, courage, and judgment 
involved in them. The Versailles, 1 Curt. 361; 2 Pars. Shipp. & 
Adm. 293. 

In ail thèse particulars, saye two, — the risk to the persons and 
property of the salvors, and the severity and duration of their labor, — 
this is a case for a large award. The property saved is of great value, 
and it certainly was in extrême péril, and that it could be saved at 
ail was very improbable. The salvors acted promptly, and with 
great skill and good judgment; and while, on the whole, the risk 
sustained and the labor performed by the salvors was not very serions 
or severe, yet they were so material as to be well worthy of considér- 
ation. 

After careful considération of the whole matter I hâve concluded 
to award the salvors the sum of $64,700, or a little less than 9 per 
centum of the value of the property saved, to be distributed as fol. 
"lows: For repairs on the Brenham, Columbia, and Astoria, including 
a new hawser to each, the sums of $820, $1,120, $560, respectively, 
and to the PiqJieer on the same account, $700; to the tug Pioneer 
and its crew, $14,000 ; and the tugs Brenham, Columbia, and Astoria, 
and their crews, $27,000; to the tug Canby and its crew, $4,500; 
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the tug Miles and its crew, |600; and the scow and its crew, $500. 
From the sums awarded to the several tugs and their crews, except 
the Miles, there must first be paid to eaoh of the persons composing 
said crews on the fourth and fifth of September a sum equal to the 
following multiple of the monthly wages he was then reoeiving or waa 
entitled to receive for ordinary service in a similar capaoity: To 
each master, or person acting as sucb, eight times a month's pay; 
to each pilot and engineer, or person acting as such, six times a 
month's pay ; to each mate, or person acting as such, four times a 
month's pay; and to each seaman, or other person of said crews, two 
times a month's pay. 

From the sums awarded to the Miles and the scow, and their crews, 
there must be first paid to the persons comprising the latter as fol- 
lows: To the master and pilot of the Miles, $70; to the engineer, 
$50; to the mate, $30; and to the fireman, three deck hands, and 
the cook, $20 apiece ; to the foreman of the scow, $60 ; and to the 
three deck hands, $40 each. 

The remaining portion of the award, $15,000 is allotted to Capt. 
Flavel and Capt. Gray, — two-thirds to the former and one-third to 
the latter. The conduct of both thèse men on this occasion, was 
highly meritorious and commendable, and deserves, in myjudgment, 
spécial récognition in this award. Nor ought the fact to be over- 
looked, in this connection, that the latter bas but one arm and the 
former is crippled in both hands. And, looking at Capt. Flavel's 
relation to this subject generally, as well as in this particular trans- 
action, by the light of what is commonly known in this country, as 
well as the évidence in this case, it may be justly said, substantially, 
in the language of counsel, that the enterprise and gallantry displayed 
by him on September 5th was such as would reflect great crédit on a 
much younger and abler man than himself. It is not common to 
find a man of 63 years of âge, crippled in his hands and well able to 
live without labor, who will exert himself and incur the risk of bodily 
harm that Capt. Flavel did on this occasion. And his conduct was 
praiseworthy throûghout. When his tugs were being seriously dam- 
aged, and their destruction seemed not improbable, he did not at- 
tempt to drive a bargain with Mr. Perkins for indemnity in case he 
was unsuccessful. But, regardless of conséquences and determined to 
save the ship if possible, he persisted in his efforts, and by his prés- 
ence and example direeted and encouraged his men, and shamed them 
out of their very natural and reasonable appréhensions. Indeed, he 
was largely animated by a higher motive and purpose than the hope 
of obtaining any pecuniary reward. As is well known, the people of 
Oregon and adjoining territories were about to celebrate the com- 
pletion of the Northern Pacific Eailway. Distinguished persons from 
ail parts of the world were bound hère to participate in the event, 
some of whom were on the Queen. That this valuable vessel should 
become a wreck on our shores at such a time was regarded by ail 
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concerned as a calamîty to the country. Capt. Plavel shared thîs^ 
feelîng, and as a matter of staté as well as personal pride was willing 
and did make exertions and take risks that under other ciroumstapcea 
hemight -well hâve déelined. 

For nearly 35 years Capt. Flavel has been engaged in the busi- 
ness bf pilotage, towage, and salvage about the mouth of the Colum- 
bià, river, aïjdwithin the jurisdiction of this court, and has neveronoe 
Sbught the aid of the same to enforce a claim for such service. The 
reasonablè and pbvious inférence from this fact is that bis demanda 
bave not been extortionate or oppressive. 

In the decree, provision must be made for deducting the sums here- 
tôfore paid the intervenors, Gray and the Ilwaco Steam-ship Com- 
pany, for their respective services from the amounts awarded to them, 
and for the payment of the remainder only, and for the filing with 
the clerk of a stipulation by tke owners of the tugs and scow, and 
the memb'ers of their sèveral crews, containing a schedule or state- 
ment of the position or employment and monthly pay of each one of 
such crews, as a basis upbn whîch the award shall be so far distrib- 
uted. And in case such stipulation is not filed within 20 days there- 
after, as to any of said tugs or cfew, the matter may be brought before 
the court for détermination on the pétition of the persoû interested. 



The James A. Gaefield. 
{District Court, S. D. Neuo Tork. June 30, 1884.) 

1. PiLOTS— DuTY OF— UNKïrowN Obstkcctions— East RrVEB — COSTS. 

A pilot U not an ingurer. He is only chargeable for négligence when he 
fails in due knowledge, care, or skill, or ta avoid ail obstructions which were 
known or ought to hâve been known to him. 

2. Bamb — Injury to Tow — Cobtb. 

The schooner J. B. O., drawing 17>é f^et of water, while in tow of the tug 
J. A. G., ran upoa the edge of an obstruction in the Éast river, 400 to 500 feet 
easterly from the Nineteenth-street buoy, (Nés Rock,) near mid-channel. 
8hortly before the trial, the existence of a pinnacle rock 4 yards square on the 
upper surface, and 12}^ feet below low-water mark, "was for the flrst time dis- 
covered and located in the précise région where the schooner struck. Held, 
that the schooner had struck upon the edge of the newly-discovered rock, 
previous ignorance of which was not a fault, and that the pilot having pur- 
sued the customary course, the tug was not liable for the damage : but, as tbe 
facts seemed to warrant the suit, the libel was diamissed without costs. 

In Admiralty. 

Owen é Gray, for libelant. 

Beebe, Wilcox d Hobbs, for claimant. 

Brown, j. The libel in this case was filed to recover damages for 
alleged négligence in thé pilot of the steam-tug James A. Garfield, in 
running the schooner James B. Ogden, which was in the tow of the 
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ateam-tug, on the reef of rocks aear the buoy off Nineteenth Btreet, 
in the East river, on tbe twenty-second of January, 1882. The an- 
swer alleged that, before taking the schooner in tow, the pilot was as- 
sured that the schooner drew but 17 feet of water, and that the route 
taken by the pilot was where there was more than that depth of 
water, and where. there were no known obstructions for vessels of that 
draught. The Schooner was bound for the Manhattan Gas Company's 
dock, between Pourteenth and Sixteenth streets, East river; and in 
coming up the East river with tbe flood-tide, the ordinary safe course, 
which was the one pursued in this case, is to go to the eastward of 
the Tenth-street and the Nineteenth-street buoys, and to round the 
latter buoy to the northward, and corne down between it and the New 
York shore. The schooner was lashed upon the starboard side of the 
tug, and as they were rounding the Nineteenth-street buoy, and at a 
distance from it variously estimated at from 50 to 500 feet, the 
schooner suddenly struek the bottom, keeled over a little to starboard, 
^nd in a moment atter swung clear, At the time she strack, the 
Nineteenth-street buoy, which i^ over Nés ("Easby") Eock, bore about 
±wo or three points on the port bow of the schooner, and the latter 
was heading for the New York shore at somewhere about Thirtieth 
Street. 

The weight of évidence is clearly to the effect that the schooner 
passed muoh further off from Nés Rock than 50 feet, the lowest esti- 
mate above given, and that she was at least two or three lengths dis- 
tant from it. She was about 165 feet long. Nés Eock, according to 
the chart of the harbor, is 14|- feet below mean low water. The av- 
erage tide in this harbor is 43 inches. It was high water at Govem- 
or's island at 1 : 21 p. m. on the day of this accident, and, although 
the tide was still running flood, as it was then near high water, there 
must hâve been about 18 feet of water immediately over Nés Eock, 
and much more on ail sides of it, as its surface is but about four square 
yards, and its sides are précipitons. The schooner drew but 17J feet 
at her stem, and 17 feet forward ; and there would seem to be no 
reason, therefore, for her grounding upon or very near to Nés Eock, 
irrespective of the master's alleged statement that she drew but 17 
feet. 

I am satisfied that the true explanation of the grounding in this 
case is to be found in the récent discovery of another rock, which was 
first discovered in May of this year, to the eastward of Nés Eock, only a 
few weeks before the trial of this cause. In that month the new 
Sound steamer Pilgrim, drawing from 12 to 13 feet, tore a hole in 
her bottom in passing at what was supposed to be a safe distance to 
the eastward of Nés Eock. This led to a re-examination and survey 
by the officers of the United States coast survey, who, under date of 
May 31, 1884, hâve reported a notice to marmers (No. 48) of a "dan- 
gerous rock in the East river," described and located as follows: "A 
pinnacle rock not over four yards square, and situated 150 yards out- 
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side of Nés Eock, and on the prolongation of Twentieth street, New 
York city. It is 130 yards west of the central line of the channel, 
and on the following bearings : N. E. corner of Cob dock, (navy-yard,) 
S. by W,; Burnt Mil! point, W. S. W. ^ W.; S. E. corner of Belle- 
vue hospital, N. N. W. The least water found over the rock waa 
12^ feet." It is now marked by "a buoy with red and black hori- 
zontal stripes, which may be passed on either hand." 

Incredible as the existence of such a rock without previous discov- 
ery might seem to be, in a pathway so long traversed by vessels of a 
suffioient draught to strike it, there can now be no doubt of the fact. 
Its distance from Nés Eock is 150 yards, or 450 feet, which is less 
than three lengths of the schooner, and agrées well with considéra- 
ble of the testimony as to the location where this schooner stritck, 
At that time there was probably about 16 feet of water over this pin- 
nacle rock. The schooner probably grazed the north-easterly border 
of it, gliding off quickly and doing her some damage, but not break- 
ing any hole in her bottom. There is no other known obstruction in 
the vicinity of the path of the schooner, as established by the évi- 
dence, that was not at this time more than 17|- feet below the sur- 
face of the water; and from this fact, as well as from her distance 
from Nés Eock, I can hâve no doubt that the schooner struck upon 
the newly-discovered pinnacle rock. A pilot is not an insurer. He 
is only chargeable for négligence when he fails in due knowledge, care, 
or skill, or to avoid ail obstructions which were known or ought to 
hâve been known to him. The Margaret, 94 U. S. 494; The M. J. 
Gummings, 18 Fed. Eep. 178 ; The Niagara, 20 Fbd. Eep. 152. The 
course foUowed by him in this case was the customary one, and 
nearly in mid-channel. The existence of this obstruction was pre- 
viousïy unknown. No fault can be ascribed to him in not knowing of 
its existence, and ccJnsequently he is not liable for the accident. The 
libel must therefore be dismissed; but, as the oircumstances.seemed 
to warrant the institution of the suit, the dismissal should, in this 
case, be without costs. 



The Matumba. (Five Cases.) 

(District Court, 8. D. New Tork. July 25, 1884.) 

CoLi.rsroN — Tno akd Tow — Steambr Unincumbbked Bound to JCbep Out op 

THE WaT. 

A steamerhavingeasy and perfectcommaiid of herown movements is bound 
to keep ont of the way of a oumbersotne tow going slowly with the tide, where 
there is nothing in the way to prevent the steamer's doing so. The steamer M., 
coming up the bay, sighted a tug with a heavy tow on a hawser, going down, 
being altogether 800 feet long, and some two miles distant. She was at flrst 
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to the westward of the tow, tmt worked across to the eastward, and flnally came 
in collision wlth the end of the port side of the tow. On contradiotory évi- 
dence ai to the place of collision, and whether the steamer was in motion or 
not, ft^ld, that the steamer had abundant room to avoid the tow on either side ; 
and that whether she had stopped her englues or not, during a debate as to 
whether s^he should go to Kcd Uook or Brooklyn, she was equally at fault in 
not keeping out of the way of the tow. 

In Admirai ty. 

E. D. McCarthy and J. A. Hyland, for libelants. 

Goodrich, Deady é Platt, for claimants. 

Bkown, J. On the tbird of December, 1882, at about 11 a. m., as 
the steamer Mayumba was coming up from quarantine, when not far 
from Bedloe's island, she met a large tow going down, and came into 
collision with the port side of it, near the end of the tow, whereby 
several of the boats and their cargoes were damaged, on account of 
which the above six libels were filed. The day was clear; the bay 
unobstructed ; the wind fresh from the N. W., blowing about 14 miles 
per hour; the tide, the lastof the ebb; the tow, running at about the 
rate of 3 to 3^ knots per hour through the water. The tow consisted 
of some 30 boats, in 5 or 6 tiers, attached by hawsers about 80 feet 
long to the two tugs, Wilbur and Halliard, so that the whole length 
of the fleet was about 800 feet. The tow left Jersey City at about 
9 : 40 A. M., bound for Perth Amboy, via the Kills. Its course was 
first across the North river, to near the New York shore ; thence to 
the south-eastward, to avoid some incoming vessels; thence down 
stream past Governor's island, and about a quarter of a mile to the 
westward of Castle William; and thence heading W. S. W., crossing 
the channel somewhat to the westward, towards the Jersey shore, to 
the northward of Eobbins' reef . 

There is great conflict in the testimony as to the place of the collis- 
ion, The substantial claim of the défense is that the Mayumba had 
run as far to the eastward as she could safely go, having got to the 
easterly line of the channel, and to the edge of the flats off Eed Hook. 
Her captain testifies that when he saw the collision impending he 
directed her tug, the Eaymond, to shove her bows further eastward, 
but that the pilot in charge countermanded his order, saying : "Don't 
do that, captain; we are ashore now." The pilot died before the 
trial, and his testimony was not previously taken, to confirm any in- 
ference whioh might naturally be drawn from this remark as to their 
proximity to the east line of the channel. The language attributed 
to him is in form an exaggeration ; and there are so many inacoOra- 
cies in the master's testimony that the other proofs cannot be suf- 
fered to be outweighed by an alleged statement by the pilot of this 
character, not substantiated by his own oath as to his language or 
its truth. The other proofs leave no doubt in my mind that the tow, 
at the time of the collision, was not near the flats ref erred to ; but 
abreast of a point somewhere between Bedloe's island and Oyster 
island, and at least a quarter of a mile to the westward of the east- 
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erly Une Of ilas channel. The two tugs that had charge of the tow 
were fuUy able to handle it readily; it was not excessive or un- 
usual in' size ; the wind was not more than a strong breeze, not ap- 
proaching a gale; and there was no conceivable reason why the tow 
should hâve been along the easterly edge of the channel, but every 
reason to the contrary ; since she was bound for the westerly side of 
the bay to the Kills, and ail her witnesses state positively that she 
was not far from the middle of the channel, while the claimant's wit- 
nesses vary considerably in the position they give. I must hold, 
therefore, that there was plenty of room for the Mayumba to bave 
gone on either side of the tow, as the libelant's witnesses testify. 

The testitnony of the Mayumba's own witnesses is contradictory 
as to whether the Mayumba was in motion or not at the time oî the 
collision. The libelant's witnesses say that she was. It appears 
certain, however, that she was at first designed to land near Eed 
Hook, and had been headed towards it, then crossing the tow's course, 
as the latter's witnesses testify; but that on account of the strong 
wind a debate ensued between her captain, her pilot, and the pilot 
of the tug-boat Kaymond, which went down to help her, as to the 
advisability of going in to Red Hook, and that that design was aban- 
doned, and that it was determined to go to Woodruff's stores, Brook- 
lyn. This debate is stated to hâve lasted some 15 minutes, during 
which the Mayumba's speed was more or less checked. Some of her 
witnesses say that she was entirely stopped, and that while thus 
stopped the tow drifted down upon her. But whether her engines 
were stopped or not, I think she was equally at fault in getting and 
remaining in the way of the tow, when there was abundant room, as 
I find there was, on either side for her to bave moved out of the way. 
The tow oould not stop nor move much out of her course. The tug 
and tow were plainly visible several miles oflf; they were proceeding 
ahead at a moderato speed, and they did nothing to embarrass the 
Mayumba in keeping out of the way. If the latter was not bound 
under the rules to keep out of the way on account of her position, as 
alleged by the libelants, when near Eobbins' reef, having the tow on 
her starboard hand, (which the Mayumba dénies,) yet, from her per- 
fect and easy command of her own motions, she was bound to keep 
away from the tow, when there was nothing to prevent her doing so. 
It clearly is no justification of her course to say that she steamed in 
front of the tug and tow, and then stopped until the latter drifted down 
upon her. It was her duty to exercise diligence in avoiding a col- 
lision, and I can see nothing to bave prevented her easily doing so. 

I cannot perceive any fault in the tug or tow, and consequently 
the Mayumba must be held liable. The true cause of the collision, 
as well as of many of the inaccuracies in the testimony of the May- 
umba's most important witnesses, was, doubtless, the fact that they 
were so much occupied in discussing whether they should go to Eed 
Hook or to Brooklyn that they paid too little attention to the tug and 



THE VBLOX ads. WOBEE. é79 

tbw to testify acciirately concernîng them, or to tiake timely measnres 
to avoid them. 

The libelants are entitled to decrees, with costs, and a référence to 
eoDxpute the amount of damages, if they are not agreed upon. 



The VELOx,,her Tackle, etc., ads. "Woskb and others. 

Samb ads. Wilkins and others. 

In re Pétition of Eaymond and others v. The Proceeds of Thb 

Velox. 

{District Court, 8. D. New Fork. August 2, 1884.) 

1. Mabitimb Liens — Wages— TBAVEiiiuo JIxpbnses— Stevedokb's Sbbviobs akD 

Ship's Nbcessaeies — Order of Pbîority. 

Seamen having shipped at Japaa upon a Dùtch vesael for a voyage to New 
York and back, and the voyage being broken up by-a saleof thevéssel in New 
York, /leld, that the, liens of the master and seatnen were reguiated by the Code 
of tlie Netherlands, and that they were entitled, under the flfth rank of privi- 
lège, to priority out of the proceeds of the ship for the paymént of their wages 
and "double advance"over liens for supplies and stevedore's services fur- 
nished in New York, which come under the sixth rank as ship's necessaries. 
Traveling expenses were disallowed under the proofs. 

2. Bake— DuTCH Code — Shep and Freight Dibtingdishbd. 

The freight being also attached, and no express order of privilège on freight 
being established by the IJutch Code, held, under the equities of this case, that 
the freight should be shared pro rata by the ship-chandler and stevedore, and 
by the master and seamen for the residue of their clainxs not paid from the 
proceeds of the ship. 

In Admiralty. 

Jas, K. mil, Wing é Shoudy, for libelants, Woske and others. 

Sidney Chubb, for libelants, Braker and others. 

Bbown, J. The proceeds of the ship and freight being insufficient 
to satisfy ail the liens, the respective claims must be discharged ac- 
cording to the priorities prescribed by the Commercial . Code of the 
Netherlands, as the law of the country to which the ship belongs. 
Section 313 of that Code prescribes the order of paying liens "out of 
the proceeds of sea-going ships. " This section does not, however, in 
terms include freight. By the gênerai maritime law the freight is 
liable for wages and other charges incurred. in earning it. Section 
451 of the same Code déclares the ship and freight specially liable 
for wages; but I hâve not been referred to any section of the Code 
which nécessitâtes the same order of privilège upon the freight as 
upon the ship. The stevedore's services are as essential to the earn- 
ing of freight as the seaman's préviens services, and the former bas 
an equal equity, therefore, with the latter. In the absence of any 



480 . i'EDEEAL EEPOETEE. 

express provision subordinaliing the former to the latter, I feel jnsti- 
iied in placing them both upon the same level. The same, also, as 
respects the ship-chandler's supplies, which were mostly for provision» 
for the support of the officers and crew. The proceeds of the ahip 
itself must be distributed as provided by section 313. To the second 
and third order of privilège under that section belong "port charges, 
and guard, keeper, and porter 's wages." Thèse will include the small 
charges for watehman, consul's fee, and towing, amounting- together 
to $32, which must, therefore, be paid in full. The stevedore's and 
the ship-chandler's claims, although arising in port, are not port 
charges, within the meaning of subdivision 2, but fall under subdi- 
vision 6, as "ship's necessaries." They are, therefore, subséquent in 
the order of privilège to the wages of the master and crew, which are 
entitled to priority under the fifth subdivision. 

The sums in the registry of the court applicable to the payment of 
ail the claims with costs are $1,040.66, as proceeds of the ship, and 
$525.80 as freight money, which was also attached in the cause. 
The costs and charges of the clerk, commission er, and proctors in ail 
the proceedings amount to $196.85, The two funds should be kept 
distinct, and the costs and charges apportioned to each pro rata, as 
no grounds of a différent division appear. After deducting from each 
its proportion of the costs, what remains of the proceeds of the ship 
must be applied, first, to the payment of the three items amounting 
to $32, above referred to, which are prior in order of privilège ; and 
next to the payment of the wages of the master and crew, including 
$368, the double advanoe due to the crew, "as wages," under sec- 
tions 411 and 412. The sum of $900, estimated traveling expenses 
of return to Japan, I disallow. The proceeds of the ship, being insuf- 
ficient to pay thèse wages, are to be divided among them pro rata, so 
far as the proceeds of the ship will go. What remains thereafter un- 
paid is entitled to come in concourse with the claims of the stevedore 
and the ship-chandler against the residue of the freight money, after 
deducting its proportion of costs. For the deficiency of the claims 
of the stevedore and ship-chandler, after the pro rata distribution of 
the freight, although the master would seem to be liable, yet, as he 
has not been sued in personam, no judgment or relief against him can 
be ordered in thèse proceedings. 

Decrees may be entered in accordance herewith. 

See The Senator, 21 Fed. Rep. 191 ; The E. A. Bamard, 2 Fed. Eep. 712; 
The Windermere, Id. 722, 727; Gilbert Hubbard & Co. v. Roaoh, Id. 394; and 
The Canada, 7 Fed. Eep. 119; The Ole Oleson, 20 Fed. Eep. 384; The Hattie 
M. Bain. M. 389; The J. W. Tucker, Id. 129.:-[Ed. 
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Glovbb V, Sheppbed and others. 

lOircuit Court, W, S. Wùeonsin. August, 1884.) 

JOBISDICTION OP CiBCUIT CouRT— Tbansfbb op Intbrkst Pbndino HBABHia — 

CmZENSHIP— S0PPI.BMBNTAL BlLL. 

' G., a citizen of Wisconsln, brought a suit in the circuit court of the United 
States for the western district of Wlsconsin against S. , a citizen of Minnesota, and 
W. , a citizen of Oliio, to set aside a tax deed upon his land, situated in Wiscon- 
sin, as a cloud on his title, and, after tlie case was ready for trial and set dowa 
forliearing, transferred his entire interest in tlie land to C.,a citizen of Minne- 
sota. Heid that, although C. cotild not originally hâve brought the suit, the 
jurisdiction of the court, having once attached, was not divested by the trans- 
fer in such a raanner that the assignée could not, by a supplemental bill, or an 
original bill in the nature of a supplemental bill, flled in the circuit court, con- 
tinue the jurisdiction of the court, and retain and préserve the beneflt of the 
former proceedings in the suit of G. a^ainst the same défendants. 

In Equity. 

Pinney é Sanhorn, for complainants. 

Sloan, Stevens d Morris, for défendants. 

BuNN, J. This action was originally brought by John B. Glover, 
a citizen of Wisconsin, complainant, against the défendants, Harvey 
C. Shepperd, a citizen of Minnesota, and Henry B. Waldron, a cit- 
izen of Ohio, to set aside a certain tax deed upon the complainant 's 
land, situate in the county of Saint Croix, Wisconsin, as a cloud upon 
the title. Issue was joined therein, testimony taken, and the cause 
ready for hearing and set down for hearing in this court, when the 
complainant, Glover, transferred his entire interest in the land to 
Margaret Coles, a citizen of Minnesota. Whereupon complainant's 
solicitors now move to file a supplemental bill, or an original bill in 
the nature of a supplemental bill, in behalf of Margaret Coles, the 
assignée of Glover, the original complainant, setting forth ail the pro- 
ceedings in tlie original cause, and praying that the défendants may 
be required to answer the said bill. The défendants' attorneys at 
the same time move for a dismissal of the case, on the ground that 
the transfer of the complainant's entire interest in the subject-mat- 
ter of the action worked an abatement of the suit, and that the as- 
signée, being a citizen of the same state as one of the défendants, 
and not compétent to maintain an original suit in this court, can- 
not attain the same ends by a supplemental bill, or by an original 
bill in the nature of a supplemental bill. 

It is conceded that Mrs. Coles being a citizen of the same state 
with the défendant Shepperd, could not maintain an original suit in 
this court; and the question is whether the jurisdiction of this court, 
having once attached, is divested by the transfer of Glover in such a 
manner that his assignée cannot, by a supplemental bill, or an orig- 
inal bill in the nature of a supplemental bill, filed in this court, con- 
tinue the jurisdiction of this court, and retain and préserve the ben- 
v.2lF,no.8— 31 
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efit of the former proceedings in the suit of Glover against the same 
défendants. 

There is, perhaps, no adjudged case preeisely in point. Those near- 
est are Clarke v. Mathewson, 12 Pet. 16é, and Dunn v. Clarke, 8 Pet. 
1, which Mr. Ctjrtis, in his work on the Jarisdiotion of the United 
States Court, 121, cites as an authority for the doctrine which he 
expressly lays down,that where, by a change of interest or other cir- 
cumstanees, parties corne in to succeed to property which was brought 
under the jurisdiction of the court by a proper proceeding originally, 
no such change will defeat the jurisdiction. The case of a change of 
interest which Mr. Ctjbtis puts, and which he says was decided in 
Dunn Y. Claïke, is the case at bar. The only question is whether 
thiS ànd the other cases cited by him are authority for the proposi- 
tion which he puts. But I am of opinion that they are. The prin- 
ciple deducible from the cases seems to be that, the court having once 
obtained jurisdiction of the parties and the subject-matter of the 
controversy, the juriadietion is not divested by any subséquent event 
aflfecting either "the oitizenship of the parties or the interest in the 
subject-matter of the suit. 

Morgan' s Heirs v. Morgan, 2 Wheat. 296, was a case brought in 
the United States circuit coui't for Kentucky by non-residents of that 
state for the spécifie performance of a contract for the sale of real 
estate. After the commencement of the suit one of the complainants 
removed into the state of Kentucky, where the défendants resided. 
The court, by Marshall, G. J., raled that the jurisdiction of the féd- 
éral court, having once vested; was not divested by the change of 
résidence of either of the parties. 

Clarke v. Mathewson, 12 Pet. 169, was originally a bill in equity 
brought by one Wetmore, a citizen of Connecticut, against défend- 
ants who were citizens of Ehode Island. After the cause was at is- 
sue, and pending proceedings under référence to a master, the com- 
plainant died, and Clarke, a citizen of Ehode Island, was appointed 
administrator of his estate. Clarke filed a bill of revivor, by which 
ail thèse facts were made to appear, and from which it was évident 
that the bill could not be maintainèd if it was considered whoUy as an 
original suit, because the complainant and défendants were ail citi- 
zens of Ehode Island. This objection to the jurisdiction was made 
by the défendants and sustained by Stoby, J., and the case dismissed 
at the circuit. But, upon appeal to the suprême court the judgment 
was reversed, and the cause sent back for trial, Judge Story himself 
delivering the opinion, in which it was held, ail the judges concur- 
ring, that the bill of revivor was in no sensé an original suit, but was 
a mère continuation of it ; that the parties to the original bill were 
citizens of différent states, and the jurisdiction of the court com- 
pletely attached to the controversy; that, having so attaohed, it could 
not be divested by any subséquent event. 

That case may perhaps be distinguished from the one at bar in 
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tbîs: tbat the bill âled în ibe reported case was simply a bill of re- 
vivor, and, as the court say, was in no sensé an original bill. In the 
case at bar, in order to obtain the advantage of the previous proceed* 
ings, the complainant must £Ie what is kpown in equitj pleading as an 
original bill in the nature of a supplemental bill. But this would 
not seem sucb a différence as would serve to divest the court of the 
jurisdiotion over the controveray obtained by the original bill, in the 
one case more than in the other, and Judge Cubtis, in the work re- 
ferred to, on page 121, after citing the above cases, says : 

"And thèse principles are just as applicable to any other change of parties 
as to that which occurs in case of removal or death. It is applicable where, 
owing to a change ol interest or from other circumstanoes, parties hâve come 
in to succeed to the property which was brought under the jurisdiction of the 
court by a proper proceeding originally, and no change wiÙ defeat the juris- 
diction." 

I can discover no reason why the jurisdiction should be defeated 
in the one case more than in the other, though there be a technical 
différence in the procédure by which the new party in interest retains 
the benefit of the former proceedings. And that be may file a bill 
by which the benefit of the testimony and proceedings taken and had 
in the original suit shall be retained, is quite clear. See Mitf. Eq. 
PI. (Ed. of 1876,) p. 195. In case of the death or bankruptcy of 
the complainant the transfer of interest is by opération of law. 
Hère it is by the act of the party. But in either case the transfer 
is entire and complète, and the new party in interest, as complain- 
ant, being a résident of the same state with défendant, could not 
maintain an entirely original suit. So that, whatever the proceed- 
ings may be termed by which the original suit is continued, or the 
benefit of its proceedings is made to inure to the new complainant, 
whether technically called a supplemental bill, a bill of revivor, a bill 
of revivor and supplément, an original bill in the nature of a bill of 
revivor, or an original biU in the nature of a supplemental bill, the 
jurisdiction of the court attaches by reason of the original bill. If 
the jurisdiction is lost, there would probably be no way in which the 
complainant could avail himself of any benefit from the dépositions 
and proceedings taken in the original suit. And this is one impor- 
tant point in which the proceeding differs from an entirely new and 
original bill not in the nature of a bill of revivor or supplemental bill. 
The new bill, whether technically a bill of revivor, a supplemental 
bill, or an original bill in the nature of a supplemental bill, is no 
more an original suit than the one in Clarke v. Mathewson, but is in 
substance and effect but a continuation of a controversy set on foot 
by the original bill, wherein the jurisdiction of the court had once 
fully attached. 

In Dunn v. Clarke, 8 Pet. 1, there was a judgment at law obtained 
by one Graham, a citizen of Virginia, against parties residing in Ohio, 
to recover certain lands in ejectment. Dunn, a citizen of Ohio« beld 
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the lands in trust nnder the will of Graham, who had died. Clarko 
and other complainants, ail oitizens of Ohio, brought a bill in equity 
for a perpétuai injunction against the judgment in ejectment, and to 
obtain a oonveyance of the land. AU the parties being oitizens of Ohio, 
a serions question arose in the suprême court as to whether the circuit 
court had jurisdietion. The suprême court held that it had, so far 
as the action against Dunn, the représentative of Graham, was con- 
cerned, although he was a citizen of Ohio, on the ground that, the . 
iurisdietion having once attached in the ejectment action, and the 
new suit in equity being in substance a continuation of the previous 
proceedings, rather than an original bill, the court was not divested of 
its jurisdietion. This is certainlya very strong case, as is also that 
of Clarke v. Mathewson, and I think they should rule the one at bar. 

In Freeman y. Howe, 24 How. 450, the suprême court held that 
when a marshal had attached property under a proeess from the cir- 
cuit court, an action of replevin would not lie in the state court to 
recover it from his possession. And the court puts the décision on a 
ground very similar to that of the other cases cited, to-wit, that the 
jurisdietion of the court, having once attached, cannot be divested, 
and that ail questions relating to the property, once in the custody 
and under the jurisdietion of the court, must be determined by that 
court. On a like principle it was held in Hvff v. Hutchinson, 14 
How. 586, that a marshal, even after he had gone out of office, was 
compétent to sue in a court of the United States, on an attachment 
bond, citizens of the state of which he was himself a citizen, averring 
on the record that the suit is brought for the benefit of the plaintif 
in the original action, and that they were citizens of another state. 

The motion to dismiss is overruled, and the complainants are 
given leave to file their supplemental bill, or original bill in the 
nature of a supplemental bill, as prayed for bv them. 



CoviNGTON City Nat. Bank v. City of Covington and others.' 

PiRST Nat. Bank v. Same.' 

{Cftreuit Court, D. Kentueky. August, 1884.' 

L Taxation— National, Banks — Kentuckt. 

The city of Covington, Kentueky, assessed a tax for municipal purposea 
upon the surplus fund and undivided profits, the real estate and improvement 
used as a banking-house, real estate bought at judicial sales for the purpose of 
recovering an indebtedness to the bank, and the oflEice furniture of the national 
banks, complainants herein. The statutes of Kentueky impose an annual tax 
of 50 cents on each share of stock, equal to 8100, in any national bank within 
the state. A similar tax is imposed upon state banks and corporations of loan 

lEeported by J. C. Harper, Ksq., of the Cincinnati bar. 



OOVINGTON CITÏ NAT. BANK V, CITY OF OOVINflTON. 485 

and discount. Other corporations are assessed upon their corporate property, 
but stockholdersare exempted from listing for taxation shares in such corpora- 
tions. Beld ihat, in the liglit of tlie decisioas of the court of appeals con- 
struing thèse statutes, the corporate property of banlîs organized under the 
laws of Kentucky is not taxable heyond the tax of 50 cents per share of |100, 
and that the same rule applies to the taxation of national banks ; and there- 
fore that the furuiture aud real estate of complainauts are exempted from 
such municipal taxation. 

2. Same— Surplus Fund and Ondivided Puopits. 

When a state law taxes shares of national bank stock, It taxes the same 
interest of the stockholder that he would transfer on a sale of his certiâcale ; 
and therefore the tax of 50 cents a share imposed by the statutes of Ken- 
tucky, as above, is a tax on the whole interest of the stockholder represented 
by bis stock, including his interest as such in the surplus and undivided profits, 
as well as the authorizcd capital and assets of the bank. 

3. Same — Fuiîniture and Real Estate. 

The furniture of national banks is exempt from state taxation, because con- 
gress has not permitted it ; while the real estate of such banks may be sub- 
jected to a state tax, because congresa does permit it. 

4. Same— Illégal Taxes— In junction. 

Thero is nodoubt of the juiisdiction and remedy byinjunction in the United 
States courts to prevent tlie collection of illégal taxes upon national banks. 
Pelton V. Nat. Bank, lui U. S. 143 ; Uvmming» v. Nat. Bank, Id. 153. 

In Bquity. 

Benton é Benton, for Covington City Nat. Bank. 

John F. é Chas. H. Fiske, for First Nat. Bank. 

Wm. Byrne, City Sol., Mr. Roberts, and H. C. Whittalcer, for City 
of Covington. 

Matthews, Justice. The respective complainants in thèse two 
bills in equity are national banking associations organized under the 
laws of the United States, wbo seek to restrain by a perpétuai in- 
junction the collection of certain taxes sought to be assessed and col- 
lected by the city of Covington under the alleged authority of the 
laws of Kentucky. In the first case, the amount of taxes claimed by 
the défendant is $10,406.62. It is made up by an assessment for 
the year 1881 upon the surplus fund of the bank to the amount of 
$100,000 ; for the year 1882 on a surplus to the amount of $137,550 ; 
for 1883 on a surplus fund and undivided profits to the amount of 
$131,800; by an assessment, also, for the years 1880, 1881, 1882, and 
1883 upon the real estate and improvement owned by complainant 
and used as a banking-house, valued at $23,000; and by an assess- 
ment for the years 1881, 1882, and 1883 upon a pièce of real estate 
valued at $12,000; and upon another pièce of real estate for the 
years 1880, 1881, and 1882, valued at $600. Both thèse pièces of 
real estate were acquired by the bank at judieial sales for the purpose 
of recovering and securing an indebtedness to it. In case of the first 
pièce, the sale was finally confirmed October 6, 1881, and the prop- 
erty was resold by the bank, January 28, 1882, In the latter, posses- 
sion was finally obtained by a writ of possession, March 25, 1882, and 
the property was resold June 14, 1882. The rate of taxation upon 
property for city purposes during said years was $1.85 upon each 
.f 100 of valuation, and the amount now in controversy includes a 
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penalty of 15 per cent, for non-payment. In the second case, the 
taxes claimed amount to 11^,538.08, and are as foUows: Upon sur- 
plus and undivided profits for the year 1882 to the amount of $160,- 
000, for 1883 to the amount of $170,000, and for 1884 to $174,000; 
upon real estate owned and used as a banking-house for each of the 
said years, valued at $25,000; and for office fumiture used by said 
bank in the transaction of its business, $3,000; together with a pen- 
alty of 15 per cent. The cafpital of each of the complainant bank- 
ing associations is $500,000, divided into sbares of $100 each; and 
the fund described as surplus and undivided profits is the accumula- 
tion in addition to the capital stock, of -which $100,000 in each case 
is the surplus required by law to be reserved undivided among the 
stockholders; and the -whole fund, it is alleged in the bills, bas been 
invested at ail times during the years mentioned, in United States 
bonds, treasury notes, and other obligations of the United States not 
taxable. 

The state législation which it is supposed authorizes the taxation 
complained of , is as follows : The charter of the city of Covington, 
by an amendment approved July 1, 1858, empowers the council to 
assess and coUeot taxes on real and personal estate, choses in action, 
and moneys within ihe city and belonging to its inhabitants, as they 
may designate, and such as may be taxable by the laws of the com- 
monwealth. Annual ordinances of the council hâve been passed for 
each of the years mentioned, specifying the rate of the tax levied, and 
directing it to be assessed on ail property belonging to the inhabit- 
ants of the city, or locat'ed therein. The General Statutes of the 
state, prescribing the subjects and mode of taxation for state pur- 
poses, in section 4, enumerate lands, horses, and gold watches, and 
other items of personal property, to be specifically listed for taxation 
by the assessor. The fifth section prescribes that the assessors, after 
having taken the lists required by the previous section, shall require 
each person on oath to fix the amount he is worth from ail sources. 
After taking out indebtedness, the property described in the forego- 
ing list, after dedueting $100, is to be listed for taxation. But it is 
expressly prescribed that there is not to be included in this statement 
and list, bank or other stock, when the bank, or other institution or 
corporation in which it is held, is required to pay tax on the same. 
Article 1 of the same aet, under the caption of "Spécifie Taxation of 
Eeal and Personal Estate," provides for a tax on "bank stock, or 
stock in any moneyed corporation of loan or discount, of 50 cents 
on each share thereof equal to $100, or on each $100 of stock therein 
owned by individuals, corporations, or societies." It also appears 
that nearly ail the banks of this state are specifically taxed upon 
their stock at 50 cents upon each share of $100; and that in the 
charters of most of them this tax is declared to be in lieu of ail othei 
taxes. And, in construing and applying a provision to this effect in 
the charter of the Farmers' Bank of Kentucky, the court of appeala 
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of the state, in Farmers' Bank v. Com., etc., 6 Bush. 127, said: "By 
a compliance with the section last quoted, the bank was to be dis- 
charged from the payment of ail and every other tax. Prom the 
amplitude of the language no otber rational construction can be 
given to it." It was accordingly decided in that case that the bank 
■was not liable to be assessed for taxation for state or county pur- 
poses upon real esta te taken by it or purchased by it in satisfaction 
of a debt, because "it represents the assets of the bank to its value, 
and is no more subject to taxation than the notes or bills held by the 
bank, or the moneyin its vaults." This seems to be the established 
and accepted law of the state. Johnson v. Com. 7 Dana, 342; 2Vms- 
tees of Eminence v. Deposit Bank, 12 Bush, 540 ; Com. v. First Nat. 
Bank of Louisville, 4 Bush, 101 ; Louisville à N. R. B. T. Com. 1 
Bush, 255. 

The state law in force imposing a tax on shares of stock in national 
banks, passed April 9, 1878, provides "that an annual tax of fifty 
cents is assessed and shall be coUected on each share of stock equal 
to $100 in any bank located within the limits of the commonwealth, 
organized under the laws of the United States, usually denominated 
national banks, or on each |100 of stock therein owned by individ- 
uals, corporations, or sôcieties ; " and the cashier of each of said banks 
is made responsible for the due payment of the said tax into the 
treasury of the state. A provision precisely similar is made for the 
taxes imposed upon the stock of state banks and other corporations, 
which are required to be paid directly to the treasury without the in- 
tervention of assessor or collector. Other corporations, such as rail- 
roads, gas and water, toU-bridge, and telegraph companies, are as- 
sessed for taxation upon their corporate property. And in ail such 
cases, when the companies are required to report and pay taxes upon 
their property, the individual stockholders are not required to list 
their shares in such companies for taxation. A compàrison of the 
provisions of the statutes of Kentucky, in the light of the décisions 
of the court of appeals construing them, compels the conclusion that 
the corporate property of banks, organized under the laws of Ken- 
tucky, is not taxable beyond the tax of 50 cents on each shâre of stock 
of $100, and that the same rule applies to the taxation of national 
banks. This conclusion exempts in the présent cases the furniture 
and real estate of the complainants, sought to be subjected to an as- 
sessment for municipal taxation in the city of Covington, as though 
it were similar property owned by natural persons. Were it other- 
Vnse as to the terms of the state statutes, the furniture of the bank 
would still be exempt, because the act of congress, without whose per- 
mission it cannot be taxed by state authority, has nôt permitted it; 
while, on the other hand, it is equally clear that the real estate of na- 
tional banks might be subjected to a state tax, because the act of 
congress does expressly permit it. 

It is claimed in argument that a distinction is to be made in re- 
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Bpect to the surplus fund; or, at least, to that part of it denotnî- 
nated undivided profits, which, it is argued, représenta a property in- 
terest belonging to the stookholder, subject, like other property of 
individuals, to taxation, and not included in the shares of stock sep- 
arately taxed at 50 cents upon each share of $100. In respect to 
this interest, — undivided profits, — it is argued that they do not per- 
tain to the bank as an accumulation required by law, and therefore 
held in the discharge of any of its public functions so as to withdraw 
it from the taxing jurisdiction of the state, but that they constitute a 
fund in which the whole bénéficiai interest belonga to the stockhold- 
ers, and remains undivided purely for their pecuniary benefit; and, 
as the existence and amount of that fund may be taken into account 
in estimating the value of the shares of stock for the purposes of tax- 
ation, and thus the undivided profits may be indireetly taxed, as rep- 
resented by the shares, they may become the direct subject of a tax, 
separable and separated from the shares of stock. It is insisted that 
thèse views are supported and justified by the décision of the su- 
prême court of New Hampshire in the case of First Nat. Bank v. Pe- 
terborough, 56 N. H. 88, and by that of the suprême court of New 
Jersey in the oase of North Ward Nat. Bank v. Newark, 39 N. J. Law, 
(10 Vroom,) 380. In the first of thèse cases there was no contro- 
versy as to the state législation. By one statute ail shares of capital 
stock of banks located in that state, whether private, state, or national, 
were subject to be taxed, at their par value, to the owners thereof , in 
the town in which they réside, if in the state; otherwise, in the town 
where the bank was located. By another law, the surplus capital on 
hand, of banking institutions, was made liable to taxation in the towns 
where sucb banking institutions were located. The surplus which 
was involved in the controversy was net undivided profits in excess 
of the amount required by congress to be reserved. The tax in ques- 
tion in that case was upheld as not being in conflict with the act of 
congress; the grounds of the opinion appearing to be that the undi- 
vided profits, if regarded as the property of the bank, were not essen- 
tial to the opérations of the bank as. an agency of the government of the 
United States, and that, as they might indireetly be the subject of a 
tax by taxing shares, not upon the par or nominal value, but upon 
the actual or market value, it was mère matter of form, and not of 
substance, to tax them directly, in addition to the tax upon the par 
value of the shares. In the second case, that from New Jersey, the 
banking association, which was located in Newark, had been assessed 
for municipal taxation upon its whole capital stock and surplus. It 
appeared that the capital stock was owned by non-residents of the 
state, and by résidents of places in the state other than Newark, as 
well as by those residing within the limits of that municipality. It 
did not appear that the surplus had been invested in securities of 
the United States. The doctrine was asserted by the court, as the 
resuit of décisions by the suprême court of the United States, that 
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"the property merely of a corporation created by act of congress may 
be taxed by the states, provided sucb taxation be not indirectly a tax 
upon the crédit and securities of the fédéral government. That this 
principle will apply to the undivided surplus of a national bank, and 
to other investments of its capital, if the same be not invested in se- 
curities of the fédéral government, is apparent from the cases above 
cited. The states possess an inhérent power of taxation of such 
property, independently of any act of congress." 

By a gênerai law of the state, stock in national banks was taxed to 
their stockholders résident in the state, in the townships or wards 
where they respectively resided, and the bank was assessed for stock 
owned by non-residents of the state. A spécial act was passed which 
introduced a différent rule as to banks in the city of Newark, tàxing 
ail their stock in that city, and it was held that this spécial act was 
répugnant to the constitution of the state, which required in such 
cases a gênerai and -uniform law. It was accordingly held to be void 
in respect to stockholders residing in that state, but not in Newark. 
Those residing in that city were held to, be properly taxed there, and, 
as to non-residents, it was decided that tbe tax, though nominally 
against the bank, was really against them, and was properly assessed, 
and was to be collected through the bank. "The undivided surplus," 
the court adds, "not being invested in fédéral securities, might hâve 
been lawfully taxed against the bank, but the state law seems to con- 
template that it is to be taxed in connection with the capital stock in 
the banda of the stockholders. It should tberefore be taken into con- 
sidération in estimating the taxable value of the stock. " It will be 
observed that under the New Jersey law the stock was taxable, not 
at a fixed sum per share, but on a valuation to which the gênerai 
rate of taxation was to be applied. While it may be oonsidered as 
settled, as was said by the suprême court of the United States, (Rail- 
road Co. v. Peniston, 18 Wall. 6-33,) "that no constitutional im- 
plications prohibit a state tax on the property of an agent for the 
government merely because it is the property of such agent;" and, as 
was said in Nat. Bank v. Com. (9 Wall. 353, etc.,) "that the agen- 
cies are only exerppt from state législation so far as that législation 
may interfère with or impair their efïïciency in performing the func- 
tions by which they are designed to serve that government," — never- 
theless it is equally true, notwith standing any expression to the con- 
trary in the two cases cited from New Hampshire and New Jersey, 
that congress, when it créâtes or adopts a corporation as an agency 
of the government for the purpose of exercising any public fnnction, 
has the exclusive right to judge with what powers and privilèges it 
shall be endowed, and how far, if at ail, it shall be subject to state 
power or amenable to state jurisdiction, and that in case of national 
banks it has, in fact, withdrawn them and their property from the 
domain of state taxation, except so far as it has been expressly con- 
sented that they may be taxed. That consent, so far as it bas been 
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given, is contained in section 5219 of the Eevised Statufes. It does 
not permit taxation of any property belonging to the bank except only 
its real estate, as clearly appears from Rosenblatt v. Johnston, 104 U. 
S. 462. ' It does permit the shares in any such association to be in- 
cluded in the valuation of the personal property of the owner or 
holder of such share in assessing taxes imposed by authority of the 
state within which the association is located, in such manner and in 
such places as the state may détermine and direct, subject only to 
two restrictions : that the taxation shall not be at a greater rate than 
is assessed upon the moneyed capital in the hands of individual citi- 
zens of the state, and that the shares of any national banking asso- 
ciation owned by non-residents of any state shall be taxed in the oity 
or town where the bank is located, and not elsewhere. Thèse are the 
rules prescribed by congress, to which the states must conform > in 
taxing the property of national bauks, or taxing individuals on ac- 
count of their interest in them. Any state taxation not within thèse 
limits is void. But, as has already been shown, the législation of Ken- 
tucky does not undertake to subject to taxation any of the property of 
a national bank, not even its real estate, in respect to which congress 
has left it free ; and, consequently, the surplus fund and undivided 
profits considered as the property of the bank are not subject to as- 
sessment for taxation against the bank. 

It remains, then, to consider how and how far the interest of the 
stockholders in the surplus and undivided profits may be taxed, and 
whether it has been taxed to any extent by the law of Kentucky. In 
the New Hampshire case, supra, it will be observed that a tax was im- 
posed on shares of stock at their par value, and additional tax at the 
same rate upon the undivided profits, and this was sustained as be- 
ing in substance a tax on the shares at a value enhanced by that of 
the undivided profits ; while in the New Jersey case the tax on the 
undivided profits was allowed on the same principle in estîinàting the 
taxable value of the stock, as the state law seemed to eontemplate 
that it should be taxed in connection with the capital stock in the 
hands of the stockholders. The act of congress permits the taxation 
of the shares of the stock, but does not specify at what rate nor on 
what valuation. The only limitation in this respect is that the tax- 
ation upon them sliaU not be at a greater rate than is assessed on 
other moneyed capital in the hands of individual citizens of the state. 
Subject to this limitation, it was held in Hephurn v. School Directors, 
23 Wall. 480, that Such shares might be taxed at their current mar- 
ket value at the place where the bank is located, even though that 
should be above their par value, because, as the court said, "it is 
not the amount of money which is invested which is wanted for tax- 
ation, but the amount of moneyed capital which the investment rep- 
resents for the time being;" and this amount being the amount of 
moneyed capital employed by the bank, may bave been increased by 
nccumulated profits, which would give additional value to the shares 
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of the stoekholders. So, in People v. ConCrs of Taxes, 94: U. S. 415, 
the rnle of valning the shares at their full and true value, as they (the 
assesBors) would appraise the same in payment of a just debt due 
from a sol vent debtor, prescribed by a New York statute, was sus- 
tained. The court Baid : 

"The appraisement included the reserve fund, which is as much a part of 
the property of the bank and goes to fîx the value of the shares equally as if 
it were not called by that name, but remained a part of the specie, bills dis- 
counted, or other funds of the bank undistinguished from the gênerai mass." 

When, therefore, a state statute taxes the shares of a stockholder 
at their actual or market or full value, that necessarily includes such 
value beyond its par or nominal value as is imparted to the stock by 
the fact that the bank h as a surplus fund or undivided profits. The 
interest which congresa has left subject to taxation by the states un- 
der the limitations prescribed, and which is a distinct, independent 
interest in property held by the shareholder, like any other property 
that may belong to him, is that interest, as defined in Van Allen v. 
The Asaessors, 3 Wall. 673, which "entitles him to participate in the 
net profits earned by the bank in the employment of its capital, dur- 
ing the existence of its charter, in proportion to the number of its 
shares, and upon its dissolution or termination to his proportion of 
the property that may remain of the corporation after the payment 
of its debts;" and (page 587) it includes for taxation the Whole inter- 
est of the shareholder, such as would pass to a purchaser of his shares 
on a transfer of his certificate. So, when a state law taxes shares of 
national bank stock, it taxes the same interest of the stockholder that 
he would transfer on a sale. The state may tax them at their actual 
value or at their market value, or at any other value ascertained by 
some fixed rate of appraisement which does not violate the act of 
congress. In the présent cases, the law of Kentucky imposes a tax 
of 50 cents on each share of $100 of the capital stock of national as 
it does of state banks. Shares of $100, intended in that législation, 
is meant to describe the nominal division of the capital stock as spec- 
ified in the acts and charter of organization. Speaking of this stat- 
ute, the suprême court (9 Wall. 353) says : 

"What the législature intended to say was that we impose a tax on the 
shares held by individuals or other corporations in banks in this state. The 
tax shall be at the rate of flf ty cents per share of $100. If the shares are only 
equal to $50, it will be twenty-five cents on each share. If they are equal 
to $500, it will be $2.50 on each share. The rate is regulated so as to be 
equal to âfty cents on each share." 

It follows, therefore, that the tax of 50 cents a share is a tax on the 
whole interest of the stockholder, represented by his stock, including 
his interest, as such, in the surplus and undivided profits, as well as 
the authorized capital and assets of the bank. 

Upon the question of jurisdiction and remedy by injunction, referred 
to in the argument, it is unnecessary to do more than refer to Pelton 
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V. National Bank, 101 U. S. 143, and Cummings v. National Bank, 
M. 153. 

In conformity wîth thèse views, decrees will be entered in thèse 
cases in favor of the complainants, respectively, granting the injunc- 
tion prayed for. i 

See Eaxhange Nat. Bank v. Miller, 19 Fed. Rep. 373, and note, 381. — [Ed. 



Cawley v. Johnson and others. 

Same v. Peteeson. 

(Giremt Court, W. D. Wùconsin. August, 1884., 

Adverse Possession — Reckipt of Rbcbiver of Land-Oppice — Wkitten Iu- 

BTHUjttENT — CONVBYANCE — WiSCONSIN ReV. St. 1878, } 4211. 

The receipt issued by the receiver of the land- office upon payment of the 
purchase prioe of land to the governraent, containing a description of the land, 
constitutes such a conveyance of the premises as section 4211 of the Wisconsin 
Revised Statutea of 1878 contemplâtes as a proper foundation for a 10-years' 
adverse possession. 

At Law. 

Wm. B. Jarvis and Henry G. Wkitney, for plaintifiF. 

Thomas é Fuller, for défendants. 

BuNN, J. Thèse are actions of ejectment brought by the plain- 
tiff, a citizen of Illinois, against the défendants, who are citizens of 
Wisconsin, to reoover 80 acres of land lying in the county of Craw- 
ford. Défense in both cases : adverse possession for 10 years un- 
der a written instrument acoording to section 4211, Eev. St. Wis. 
To prove his title, the plaintiff introduced in évidence the receipt 
of the receiver of the land-office at La Crosse, for the land, issued 
to the plaintiff on November 16, 1854. Also a patent from the 
governujent, issued to the plaintiff on April 15, 1856, making a 
complète title from the United States government of the land in 
question, subject to the défendants' défense of adverse possession. 
The défendants, to substantiate their défense, introduced a receiver 's 
receipt, in the usual form, issued at the sarue land-office to one 
Prench White, dated April 26, 1856, for the same land, at the price 
of $100, together -with an assignment of the same in writing upon 
the back of said receipt, and duly acknowledged and -witnessed, to 
one J. M. Hill, dated the twenty-eighth day of September, 1857. De- 
fendants also proved that said Hill purchased the land in good faith 
of White, payiflg therefor other lands lying in the state of Ohio, 
valued at $300, and immediately went into possession of the same, and 
commenced clearing and making improvements, and building a house, 
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claiming title under his conveyance and purchase from French 
White, exclusive of any other right, and paying the taxes upon the 
land, — he and the défendants, his grantees, — and improving the 
same continuously for a period of 19 years and upwards, prier to 
the commencement of this action. 

No patent was ever issued to White or Hill, or his grantees, but 
about the same time the patent was issued to the plaintiiï, Gawlej, 
in 1856, the entry of the land by White was canceled by the depart- 
ment at Washington, but notice thereof was never given to White or 
those holding under him, nor was the purchase money paid by White 
for the land returned or paid back. There is no doubt, from the évi- 
dence of Hill and the défendants, that he paid fuU value for the land 
and went into possession in perfect good faith, claiming title under 
the receiver's receipt to White, and the written assignment thereof 
to him, exclusive of any other right, and that Hill and his grantees, 
the défendants in thèse two cases, hâve occupied the land, breaking, 
fencing, building, and making other valuable improvements, and pay- 
ing the taxes ever since the fall of 1857, and for a period of 27 yearS, 
to the présent time, and 19 years pyior to the commencement of the 
action; Hill occupying from 1857 to 1873, and the défendants since 
that time, under deeds from him, — the défendant Johnson occupy- 
ing one 40, and the défendant Peterson the other. 

The only question in the case is whether the land-office receipt 
and written assignment to Hill constitute such a conveyance of the 
premises as the statute contemplâtes as a proper foundation for a 
10-years' adverse possession. This question arose in this court some 
two years ago in this same case, upon an objection to the introduc- 
tion of the receipt and assignment in évidence, and, without much 
argument or considération, it was ruled that, as the receipt was not 
a conveyance, and did not purport to be a conveyance, of the land, 
but only a receipt for the purchase price, it could not bé said that 
the défendant entered under claim of title, exclusive of any other 
right, founding such claim upon a written instrument, as being a 
conveyance of the premises in question. Upon a fuller considération 
of the question, I am now satisâed that my former ruling was wrong, 
and I am glad of this opportunity to correct the mistake in that case, 
now submitted with the other, upon a second trial, provided for by 
the statute in ejectment. 

Section 4211, Eev 31. Wis., provides that — 

" When the occupant, or those under whom he claims, entered intotbe pos- 
session of any premises under claim of title, exclusive of any other right, 
founding such claim upon some written instrument as being a conveyance of 
the premises in question, * * * and that there has been a continuai oc- 
cupation and possession of the premises included in such instrument, « * * 
or of some part of such premises, under said claim, for ten years, the premises 
so included shall be deemed to hâve been held adversely." 

And section 4215 provides that — 
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"An adverse possession of ten years under section 4211 ♦ • • shaTl 
constitute a bàr to an action for the reoovery of âuch real estate so held ad. 
versely, or ofthe possession thereof." 

I am now satisfled that the payment of the purchase priée for land 
to the government, and the issuing of a reoeipt therefor by the re- 
ceiver of the land-office, containing a description of the land, trans- 
fers to the purchaser a clear and complète équitable title, and an 
inchoate légal title, such as will entitle him to the immédiate posses- 
sion of the land, and enable him to protect his possession and inter- 
est by actions of trespass, waste, or ejectment; and, this being so, 
that the receipt is such a conveyance as is contemplated by the stat- 
ute, upon which a claim of title mày be founded as being a convey- 
ance of the premises. If ejectment, which calls for the title, may be 
maintâined upon the évidence of a receiver's receipt alone, without 
a patent, it mnst foUow that the receipt is a written instrument un- 
der which title may be claimed as heing a conveyance of the premises. 
It is primarily a question of what the law of Wisconsin is, as that 
must govern. The statute was borrowed from the law of New York, 
(see 2 Eev. St. 1829, p. 294, § 9,) from which it was transferred with 
only a change in the period of adverse holding, — ^from 12 to 10 years, 
— and when adopted hère had already received a construction by the 
highest courts of that state, which must be considered as being adopted 
as part and parcel of the statute hère. 

In the case of La Frombois v. Jackson, 8 Cow. 589, it was held that 
a claim Of title under an executory contract for the sale of land, the 
considération being paid, was a Bufficient claim of title to constitute 
an adverse possession; and the samë doctrine was reaffirmed in Briggs 
V. Prosser, 14 Wend. 227, and m Fosgate v. Herkimer Manufg Go. 
12 Barb. 352, which last case holds that when the considération is 
paid, the agréement is tantamount to a deed as the foundation for 
adverse possession. I take it that the same doctrine must apply to 
a receiver's receipt, which, althoagh not a technieal conveyance any 
more than the other, transféra the same interest that would be con- 
veyed by a paid-up contract, which is the entire équitable and sub- 
stantial interest in the land, with an inchoate légal title, accompa- 
nied with the right, without anything further being done to a formai 
and technieal conveyance, which is intended to oonstitute the final 
évidence and muniment of légal title, and the issuing of which is a 
ministerial act. 

The statutes of Wisconsin make a receiver's receipt évidence of 
légal title, and speak of it as a conveyance. Section 4166 makes it 
presumptive évidence of title. Section 2235 provides for their being 
reoptded with any assignment indorsed thereon in the same manner 
as other conveyanceS, and the définitions of the term "conveyance," 
contaihed in sections 2242 and 2326, undoubtedly include them. 

In Bracken v. Preston, 1 Pin, (Wis.) 365, it was held "that the 
watent was not an indispensable muniment of title ; that, as between 
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îndividuals, by the above statuts (section 4165) the receiver's re- 
ceipt is légal évidence of title, and that ejectment might be main- 
tained upon it. And aside from this statutory provision, such is held 
by the gênerai current of autbority to be their effect at common law; 
that the receiver's receipt gives the immédiate right to the posses- 
sion, and the exclusive dominion over the land, with the power to 
oust any intruder by due course of law; that the purchaser, when he 
bas paid bis money and taken bis receipt, bas done ail in his power 
to complète the purcbase, and that the land from that time is taken 
from the market, and designated and set aside for the puçcbaser's 
use ; that the receiver's receipt is as binding upon the government as 
a, patent, the issuing of wbich is a ministerial act wbicb conveys no 
new or substantial claim or interest in the land. Of course, tbe cer- 
tificate is liable to be canceled by tbe government in case the sale 
was improperly made, but no more so tban a patent. Either a cer- 
tificate or patent may be recalled or canceled in case the government 
bas previously sold tbe land. But the certiâcate, as fully as tbe 
patent, conveys ail the substantial interest of the government in tbe 
land, with an inchoate légal title, which may be aliened, will descend 
to beirs, instead of executors, or be subject to judgments or other 
liens, and be sold upon exécution, and the title divested or transferred 
in tbe sa,me manner as any other légal title. See Goodlet v. Smithson, 
5 Port. 245 ; Wright v. Swan, 6 Port. 84; Cavender v. Smith, 8 Greene, 
(lowa,) 349 ; Carroll v. Safford, 3 How. 441 ; Cavender v. Smith, 5 
lowa, 157; Astrom v. Hammond, 3 McLean, 107; Wirth v. Branson, 
98 U. S. 118; Thomas v. Marshall, Hardin, 22; Stark v. Starrs, 6 
Wall. 402; Frisbie v. Whitney, 9 Wall. 187; Barney v. Dolph, 97 
U. S. 652; Copley v. Riddle, 2 Wash. C. C. 354; Simmons v. Wagner, 
101 U. S. 260; Irvine v. Sim's Lessee, H Dali. 425; Lessees of Penns 
V. Klyne, 1 Wash. C. C. 207. 

Such being the established doctrine as to tbe interest in tbe land 
conveyed to the purchasers upon the fuU payment of the purcbase 
price, and the issuing of tbe receiver's receipt, it requires no^great 
stretcb of reasoning to conclude that such receipt is, witbin the true 
intent and meaning of the statute of limitations, such a written in- 
strument as will support the claim of an adverse possession. Under 
tbe statute, it is not essential that tbe written instrument sbpuld 
constitute, in itself , an actual title or conveyance, but only one upon 
which may be founded a claim of adverse possession as being a con- 
veyance. 

In Hannihal é St. J, R. Co. v. Clark, 68 Mo. 371, which îs a case 
precisely like this in ail essential facts, tbe suprême court of that state 
beld that tbe statute ran upon sucb a receipt, wbich gave color of 
title in connection with tbe adverse possession of a part ôf tbe land 
in the name of tbe whole, so as to vest tbe title of the whole tract 
in the purchaser^ and that tbe cancellation of tbe receipt by tbe de- 
partment, a knowledge of which was not brougbt home to tbe pur- 
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chaser, did not destroy his color of title. The court also expresses a 
doubt whether, if such notice of cancellation had been given, it would 
make any différence. But neither in that case nor thèse is it neces- 
sary to détermine that question. It is not at ail a question of whether 
the certificate of entry in/act conveyed a good title, there having been 
a previous entry of the land by another person, but whether the stat- 
ute of limitations bas run upon the plaintifî's claim. 

The statute of limitations being one of repose, it is simply a ques- 
tion ■whether the piaintifE, though he had good title in the beginning, 
can lie by upwards of 19 years, or within a few months of 20 years, 
■which is the gênerai limitation upon real actions in Wisconsin, when 
the adverse holding is not under a written instrument, suffering the 
défendants to enter upon wild and uncultivated land, grub, clear, and 
break it up, inclose it by substantial inclosures, build buildings and 
réside upon it with their families as their own, ail the while claiming 
title in good faith under their purchase, having paid full value for 
the land, and the taxes from year to year during ail this time, the 
plaintiff never so much as nptifying the défendants of his claim, and 
then come in and say: "AU thiS is true, but the written instrument 
under which you held not being a conveyance of the land, I will divest 
you of your interest and possession." 

My conclusion is that, having failed to speak for so long a time 
when he might bave spoken, he should not be permitted to do it now, 
and that there must be a judgment for the défendants in both cases. 



fASCAL and oihers v. Sullivan, CoUector, etc. 

{Circuit Court, D. Caîifornia. September 1, 1884.) 

1. Tamb'b' Laws— REOULATroNS op CnsTOMS Offices. 

TUe secretary of the treasury, with a view to facilitate the work of coUectorb 
of the port, may not make such régulations as would seem to négative existing 
laws. 

2. SAME — iMPOHTATrON OF MlNETlAL WatBRS— PboOF RbQUIEBD AS TO ThEIB 

Katurk. 

Under the laws, the importation of natural minerai waters is permitted free 
of duty. Dnder thèse circnmstances, an importer is not restricted to a certifi- 
cate of the owner of the spring in showing the character of the waters im- 
porled. 

At Law. 

Page & Eells, for plaintiff. 

S. G. Hilborn, U. S. Atty., for défendant. 

Sawyee, J. This is an action to recover an excess of duties al- 
leged to hâve been unlawfully exacted by the coUector of the port of 
San Francisco on natural minerai waters imported into the United 
States. Plaintifs imported 50 cases of minerai waters in bottles 
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from Liverpool, England. The waters are alleged to be "natural 
minerai waters," and the demurrer admîts the allégation to be true. 
The appraisers examined the goods, and determined and reported 
them to be natural minerai waters. The coUector refused to pass 
them as natural minerai waters, on the ground that the certificate of 
the owner or manager of the spring producing them, that they were 
such, did not accompany the invoice, which certificate the importers 
represented to the collector that it was impossible to obtain. The 
coUector, acting under the régulations prescribed by the secretary of 
the treasury on April 9, 1879, refused to reçoive any other évidence 
than the prescribed certificate of the character of the waters, and de- 
mànded and coUected duties upon them as artifieial minerai waters, 
whieh duties are much higher than those on natural minerai waters, 
the latter being free, except as to duties coUected on the bottles con- 
taining them. The régulation of the secretary under which the col- 
lector acted is as foUows : 

"Décision 2,973, dated September 18, 1876, requires that invoices of ira- 
ported waters claimed to be natural minerai waters be accompanied by cer- 
tiflcates from the shippers that the water embraced in such invoice is in fact 
natural minerai water, and specifying the spring from which produced. 
For the better protection of the revenue agaiust the importation of artifieial 
waters under the name of natural waters, the certificate above mentioned 
vAll hereafter be mode by the owner or manager of the spring, instead of the 
shipper, as heretofore," 

The régulation is claimed by the United States to hâve been adopted 
under the authority of section 251, Eev. St., which provides that the 
secretary of the treasury "shall prescribe forms of entries, oaths, 
bonds, and other papers, and rules and régulations not inconsistent 
with law, to be used under and in the exécution and enforcement of 
the varions provisions of the internai revenue laws, or in carrying 
out the provisions of law relating to raising revenue from imports, or 
to duties on importa, or to warehouaing; he shall give such directions 
to coUectors, and prescribe such rules and forms to be observed by 
them, as may be necessary for the proper exécution of the law." 

The only question is whether, under tins provision of the statute, 
the secretary was authorized to make the régulation, and, being 
made, whether the détermination that the waters are artifieial min- 
erai waters, in conséquence of the absence of the prescribed certifi- 
cate, is now conclusive on the rights of the importer. That the sec- 
retary cannot impose restrictions not authorized by law, was held in 
Morrill v, Jones, 106 U. S. 466 ; S. 0. 1 Sup. Ct. Eep. 423. So, also, 
in Balfour v. Sullivan, 8 Sawy. 648; S. G. 17 Fed. Rep. 231. In 
Campbell v. U. S. 107 U._ S. 410, S. G. 2 Sup. Ct, Eep. 759, the su- 
prême court very clearly intimate that the régulations made by the 
seeretary, under the assumed authority granted to him, must be rea- 
sonable, and, if they are unreasonable, that they will be void, and 
should not be enforced by the courts. Says the court : 
v.2lF.no.8— 32 
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"It would be a curious thing to bold that congress, after clearly defining 
the right of the importer to receive drawback upon subséquent exportation 
of the imported article on which he had paid duty, had empowered the secre- 
tary, by régulations which might be proper to secure the government against 
fraud, to defeat totally the right which congress had granted. If the régu- 
lations of themselves worked such a resuit, no court would hesitate to hold 
them invalid, as being altogether unreasonable. " 

A régulation may, perhaps, be reasonable and proper, so far as the 
practical administration of the office of the collector is oonoerned, 
provided the détermination made by the collector in pnrsuance of 
such régulation be not conclusive on the ultimate rights of the im- 
porter. In this case, for example, to guard against frauda and to facil- 
itate the due administration of the customs laws, it may, perhaps, be 
proper for the secretary of the treasury to require the prescribed cer- 
tificate of the owner or manager of the spring producing the water 
as the only prima facie évidence upon which the collector shall act, 
thereby putting the importer who déclines or fails to furnish the cer- 
tificate to the inconvenienee of oorrecting in the courts, where the 
means of ascertaining the truth are more efficient tban any in the 
coUector's office, any error resulting from bis refusai or neglect to 
conform to the régulations for the government and convenient admin- 
istration of the affairs of the coUector's office. But whether the secre- 
tary can prescribe rules as to the character and competency of évidence 
that shaÛ be binding upon the courts, or that shall conolude the rights 
of the importer, and, in effeot, ultimately and conclusively change 
the rate of duties fixed by congress upon articles which may be law- 
fully imported into the United States, is another question. While I 
am not prepared to say that the régulation in question is not a rea- 
sonable one for a proper, convenient, and speedy administration of 
the coUector's office, I do not think it was intended, or, if it had been 
so intended, that it was in the power of the secretary, by means of 
it, to make the action of the collector under it ultimately conclusive 
upon the rights of the importer, or to thereby, in effect, change the 
rate of duties prescribed by the act of congress. 

If such is intended to be the effect, the rule, it seems to me, would 
be whoUy unreasonable and void on that ground. It would empower 
the collector, in the guise of a rule of évidence, to change the rate of 
duties established by the acts of congress. It would empower Mm to 
enact, as well as administer, laws. Natural minerai waters are au- 
thorized to be imported by the act of congress without any duty what- 
ever, except the duty required to be paid upon the bottles, as bottles, 
containing them. There is no other limit or restriction put upon the 
importation by the statute. Any one, so far as the statutes are oon- 
cerned, may go into the open markets of the world, purchase natural 
minerai waters, and import them into the United States upon pay- 
ing the prescribed duties upon the bottles containing them. But it 
may be impossible to obtain the certificate of the owner or manager 
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of the sprîng produeing the waters, after they hâve been bottled, left 
the spring, become an article of commerce, and scattered in the trade 
throughout the markets of Europe and the world. And this condi- 
tion of things was represented to the collector by the importer to 
exist in respect to the minerai waters in question. The owner of 
the spring might absolutely refuse to make the certiÛBate after the 
■waters hâve left his spring, and gone, as articles of commerce, into 
the markets of the world. It would not be in the power of pur- 
chasers in the European markets to compel such a certificate, and, 
in such cases, it would be difScult to procure it from the ownèr, even 
if he were willing to furnish it. 

Indeed, it would seem to be impracticable to furnish such certifi- 
cate. How could the owner of the spring verify the character of the 
water, wherever it might be found in the markets of the world, and 
furnish a certificate to be appended to the invoice by any purchaser 
desiring to import it in larger or smaller quantities ? To furnish a 
certificate to gênerai purchasers, at the time of sale at the springs, to 
be appended to the invoices by purchasers in the gênerai markets of 
the world for exportation, would be to intrust the whole matter to 
the exporter or shipper, and this, at best, would, in efifect, be but the 
certificate of the party shipping, and appending it to the invoice at 
the time of exportation, rather than that of the owner of the spring. 

To establish and adhère to the prescribed rule, as conclusive in 
the courts of the rights of the importer, would be to enable the own- 
ers of springs to prevent entirely the exportation to the United 
States of any of the waters of natural minerai springs by anybody, 
except such as should be bought for the purpose directly from them- 
selves, except upon payment of the much higher rate of duties im- 
posed by the statute on artificial minerai waters, thus discouraging 
the importation of the pure minerai waters, and encouraging that of 
cheaper and deleterious artificial compounds. Under such a rule 
any party might well afford to pay the owner of a vàluable minerai 
spring a large bonus to secure a monopoly, upon his own terms, of 
tbe exportation of its waters to the United States. The law itself 
specifically permits the importation of natural minerai waters free 
of duty upon the waters, and it prescribes no exclusive kind of évi- 
dence as to the character of the waters. If the secretary of the treas- 
nry can provide by rule that only a certain class of évidence of the 
character of the minerai waters shall be received, and that the rule 
shall be binding upon the courts, as well as upon the coUectors in 
the due administration of their offices, and be ultimately conclusive 
upon the rights of importers, then, by a mère instruction for the 
guidance of coUectors, he can change the gênerai law of the land as 
to the competency of évidence, and indiçectiy abrogate the statutes 
permitting the importation of natural minerai waters free of duty. 
To require a class of évidence which is not in the power 'of the im- 
porter of the natural minerai waters, purchased in the open markets 
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of the world, to produce, would be to put an insurmountable obstruc- 
tion in tbe way of their importation, and, in effect, deny the right, to 
anybody but the owner of tlio spring, to import at ail. 

While the régulation may, perhaps, be a proper one (I am not 
prepared to hold that it is uot) for the convenient administration of 
the oustoms laws by the coUectors of ports, it would be, in my judg- 
ment, wholly unreasonable to make it conclusive upon the rights of 
the parties when they appeal to the courts of the country to recover 
the excess of duties in fact exacted and paid ; and, in my judgment, 
no autbority is vested in the secretary to give the régulation any 
such effect. To give it such effect would be to change the law of the 
land as to the competency of évidence, and, the statutes prescribing 
the rate of duties that shall be collected. If the law of the land, in 
this instance, can be thus changed by an arbitrary rule adopted by 
the secretary of the treasury, I do not perceive why it might not in 
like manner be changed in any other particular relating to the ad- 
ministration of the treasury department. 

The demurrer admits the truth of the allégation of the complaint 
that the waters in question are in fact natural minerai waters. That 
being so, the duties collected are in excess of the amount required by 
the statute, and the plaintiffs are entitled to recover the excess ex- 
acted and paid. The rule of the secretary can furnish no défense to 
the action. 

The demurrer is overruled, with leave to answer on the usual 
terms in 30 days. 



AcsTBUN V. Gdt. 
{(Xrcuit Court, W. D. Wiscomin. August, 1884.) 

1. Municipal Cokpobations— Orqanization of Towk op Ashi.and— Wis. Rbv. 

St. 1858. 

The organization of the town of Ashland, in Ashland county, Wlsconsin, was 
valid and légal, although the orders of the county board in aetting apart cer- 
tain territory, and designating the boundarie.s thereof, to forra said town, were 
not in the exact language of the statute. Wis. Rev. St. 1858, c. 13, j§ 28, 30. 

2. Samb — Collatéral Atïack — Action to Set Aside Tax Dked. 

Where the original orders organizing a town are invalid, after the lapse of a 
period of more than 10 years, the validity of such organization and its author- 
ity to levy taxes cannot be questioned coUaterally in a proceeding by the al- 
leged owner of town lots to remove a cloud on his title caused by a tax deed 
issued to a purchaser at a tax sale for taxes levied by such town. 

At Law. 

Willis é Willarâ, for plaintiff, with S. U. Pinney, of counsel. 
Tompkins d Merrill, for défendant. 

BuNN, J. This is an action of ejectment brought by the plaintiff, 
a citizen of Minnesota, against the défendant, a citizen of Kansas, 
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to recover certain village lots situate in Austrian's addition to the 
village of Ashland, in Ashland county, Wisconsin. It is stipulated 
that the plaintiff shows a complète title to the lots in question, sub- 
ject to the defendant's défense, who claims to hold the same by vir- 
tue of eei-tain tax deeds issued to the county of Ashland under a 
sale of said lots for the gênerai state, county, and town taxes for the 
years 1873, 1875, and 1876, levied by the town of Ashland, in said 
county. It also appears that the tax deeds under which the défend- 
ant holds are fair and valid upon their face, and that the statute of 
limitations provided by the laws of Wisconsin for bringing ejectment 
to recover the lands had run upon the deeds prier to the commence- 
ment of the action on September 22, 1883. 

The plaintiff, to avoid the tax deeds under which the défendant 
claims title, attacks the organization of the town of Ashland, alleg- 
ing such organization to be invalid, and that there was consequently 
no authority for levying the taxes, The évidence bearing upon this 
issue is contained in the stipulation of the parties on file, presenting 
among other things, a copy of the record of the board of county 
Bupervisors of Ashland, appertaining to the setting off and organiza- 
tion of said town by such board. By this record it appears that the 
first action of the board was taken on May 27, 1872. I quote such 
parts of the record as bear upon this question : 

" May 27, 1872. At a spécial meeting ol' the county board of supervisors of 
Ashland county, held this twenty-seventh day of May, 1872, for the purpose 
of organizing the new board lately elected in April last, and also for to dé- 
cide and take into considération the application of the settlers or citizens of 
the newly-settled portion of the town of La Pointe, now residing in Ashland 
and its additions, for to set off as a separate town organization, to be called 
the town of Ashland, in the county of Ashland, in tbe state of Wisconsin, 
the whole of the members of the new board being présent, viz., John W. 
Bell, etc., [naming ail the members of the board,] the clerk lately elected 
being absent, Mr. Le Montferand and Joseph Eeille were appointed by the 
board as clerks of the meeting, to record their proceedings and décisions of 
the meeting, which were as follows: That after due consultation it is mu- 
tually understood, ordered, and decreed that the following described bound- 
aries are hereby, by the action of this board, set off as a separate town, to be 
called the town of Ashland, and that the légal votera residing upon the lands 
hereby set off are hereby authorized to hold a ftrst élection to elect their re- 
spective offlcers on the twenty-seventh day of June for the town of Ashland, 
after publishing the necessary notices, according to the now-existing laws, 
namely, within the limited boundaries: Bounded on the south by the south 
line of town forty-six, (46,) on the east by the Indian réservation, on the 
west by Bayfield county line, and on the north by the northern line of town- 
ship No. forty-eight, (48.) 

"June 10, 1872. At a spécial meeting of the county board held this tenth 
day of June, 1872, for the purpose of reconsidering the action of the board 
on the twenty-seventh day of May last, in. relation to the setting off and or- 
ganizing the town of Ashland, the board being ail présent, Mr. Le Montferand 
was appointed clerk pro tem for the purpose of recording the proceedings of 
this meeting. 

"It appearing to the board that they hâve nbt set off suflScient territory to cre- 
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ato or valae a sufflcient revenue to support said organizatîon, and make the 
necessary improvements, etc., requisite in a new town, it is hereby ordered 
and decreed that thefoUowing townships be added to and annexed to the de- 
cree of the twenty-seventh day of May last, for the purpose therein men- 
tioned, namely, townahips numbered forty-flve and forty-four of range four 
west, and that the élection of the town offlcers be held at the store of James 
"Wilson, in the town of Ashland, on the twenty-fourth day of June, 1872, in 
accordance with the decree of May 27, 1872. 

" JuLY 2, 1872. At a spécial meeting of the county board of supervisors of 
Ashland county, held on the second day of July, A. D. 1872, John W. Bell, 
chairman, John Stewart, supervisor, and Joseph Keille, clerk of the boai^d, 
being présent, and the meeting being duly organized, after due considération 
it was ordered and décreed that the following described territory be set ofl 
as a new town, to be named the town of Ashland, viz.: Townships 44, 45, 
and 47, in range 4; also fractional township 48, in range 4, in Ashland county; 
and that the légal voters therein are hereby authorized and empowered to 
hold an élection at the office of J. M. Matthews, in the town of Ashland, on 
the thirteenth day of July, 1872, for the purpose of electing the respective 
town offlcers requisite for a full town organizatîon; said meeting to be held 
In accordance with the now-existing laws in regard to town organizatîon. 
The action of the board this day takea precedence of ail prior actions in re- 
lation thereto." 

There are no further proceedings touching the organization of the 
town until the anuual meeting, held November 10, 1874. On that 
day the following was had : 

" The pétition for the readjustment of the boundaries of the respective towns 
was taken up and considered. The following resolution was presented by W. 
K. Durfee: ' Ordered and determined, by the county board of supervisors of 
Ashland county, that there be, and hereby is, set off from the town of La 
Pointe, and added to the town of Ashland, ail the following described terri- 
tory, to-wit:' " [Hère folio ws a long description of the townships set off.] 

The next record is : 

"Mabch27, 1875. The county board oif supervisors, pursuant to adjonrn- 
ment, met at the county office, March 27th, at 9 a. m. There were présent, 
J. W. Bell, chairman; S. S. Fifield, supervisor; Chas. H. Pratt, county clerk. 
S. S. Pifield presented the following resolution, which was adopted: 'Ee- 
solved, by the county board of supervisors of the county of Ashland, that 
they do order and détermine that there be, and hereby is, set off from the 
town of La Pointe, and annexed to the town of Ashland, the following terri- 
tory, to-wit: AU of township forty-three (43) north, range four (4) west; ail 
of township forty-flve (45) north, range three (3) west; ail of township forty- 
four (44) north, range three (3) west; ail of township forty-three (43) north, 
range three (3) west; ail of township forty-flve north, range two (2) west; 
ail of township forty-four (44) north, range two (2) west; ail of township 
forty-three, (43,) range two (2) west; ail of township forty-flve (45) north, 
range one (1) west; ail of township forty-three (43) north, range one (1) 
west, — and the same is hereby declared to be a part of the town of Ashland, 
, in the county of Ashland." 

The next record is as foUows : 

"Apeil 20,1876. Minutes of a spécial meeting of the board of supervis- 
ors of the county of Ashland called accordiug to law, and held at the county 
clerk's office on the twentieth day of April, 1875, at 9:15 a. m. Présent, W. 
B. Durfee, Ashland, supervisor; J. W. Bell, La Pointe, supervisor; J. H. 
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Shutt, county clerk. On motion of Mr. Bell, W. R. Durfee was chosen chair- 
man for tbe ensuing year. The action of the board at the annual meeting held 
November 14, 1874, setting ofl certain territory from the town of La Pointe, 
and annexing it to the town of Ashland, waa considered, and amended to read 
as follows: 'It is ordered and determined, by the county board of supervisa 
ors of Ashland county, that there be, and is hereby, set ofl from the town of 
La Pointe, and annexed to the town of Ashland, ail the foUowing described 
territory, to-wit: [Hère follows a description of the townships set ofl.] .And 
that ail the foUowing described territory be, and is hereby, set ofl from the 
town of Ashland and annexed to the town of La Pointe, to-wit:' [Hère fol- 
lows a description of lands added to the town of La Pointe.] The board of 
supervisors of Ashland county do order and détermine as follows: ' That 
from and after the publication of this order the town of Ashland shall com- 
prise and contain the foUowing townships and territory, to-wit:' " [Hère fol- 
lows a description of the township, with a further order describing the ter- 
ritory to be contained in the town of La Pointe, also.J 

1. After a careful study of the above record, though there are 
aome informalities in the proceedings, the court is of opinion that it 
shows the légal organization and existence of the town of Ashland, 
and a conséquent authority to levy the taxes in question. 

By the laws of Wisconsin the assessment of real estate is made 
between the first day of May and the last Monday in Jane, when the 
board of review meet. As will be noticed, ail of the aboyé proceed- 
ings of the county board of Ashland county, direoted to the organiza- 
tion of the town of Ashland, or looking to a récognition by the county 
board of its existence as a town by virtue of any former proceedings, 
T?ere had prior to the month of May, 1875, after which time the last 
two taxes were assessed and levied. ïhe action of the county board 
of May 27, 1872, and July 2, 1872, were ail prior to the levying of 
the ûrst tax in May or June, 1873. 

The plaintiff's objections to the legality of the organization of the 
town are substantially : 

(1) That the varions orders of the county board, looking to that end, are 
not in the form prescribed by law, and hâve no enaeting clause; (2) that 
they are not orders proper, purporting to be in the présent tense, but were 
récitals of what was done in the past; (3) that they do not disclose in them- 
selves the authority by virtue of which they were made; (4) that the pro- 
visions of section 81 of chapter 13 of the Eevised Statutes of Wisconsin for 
1858, requiring the distribution of newspapers containing the publication of 
the said orders, were not compUed with; (5) that the first order of May 27th 
does not designate the place of holding the flrst town meeting. 

There are other objections, but thèse are of the substance, and ail 
that I care to notice. 

Among the spécial powers conferred upon county boards by section 
28 of chapter 13 of the Bevised Statutes of 1858, is the one "to set 
off, organize, vaoate, and change the boundaries of towns in their 
respective counties. * » * And section 30 provides for the pub- 
lication of ail orders made under section 28. Section 29 provides 
that ail orders and déterminations by which the provision^ of the 
next preoding section (28) shall be carried into eflEeet, shall be in 
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the ordinary form of laws passed by the législature of the state, and 
shall commence as follows: "The board of supervisors of the county 
of do order and détermine as follows." 

In Smith v. Sherry, 54 Wis. 114, S. C. 11 N. W. Eep. 465, the 
suprême court of Wisconsin beld tbat the above provisions, prescrib- 
ing the form and publication of the order, are mandatory, and must 
be substantially foUowed. The order in that case was: 

"On motion of Oarl Schmidt the board of supervisors do order and déter- 
mine that town 28, range 14, be attached to the town of Herman for town 
purposes, and that town 28, range 13, be attached to the town of Seneca for 
town purposes." 

In that case the order was not published, and the court say that 
they are of the opinion that the attempt to attaoh the to^ynship in 
question to the town of Seneca, by the unpublished order and déter- 
mination referred to, was ineffectuai to accomplish the purpose. The 
court in their opinion seem to base their décision mainly upon the 
fact of tho order not being published as required by law, which was 
certainly a substantial ground for the conclusion reached, and I 
think the décision turned upon that question, rather than on the 
form of the order. But they say, also, that the order passed was not 
in the form prescribed, but substantially différent, and that it at- 
tempted to attach one pièce of territory to one town and another to 
another town on mère motion. This is ail that is said in regard to 
the form of the order, and whether the court, if the order had been 
properly published, would hâve held it void because adopted on the 
motion of a member of the board, we cannot know. I cannot think 
the court would bave so held, provided the order had been in other 
respects in the form prescribed, and had been published, because 
thèse matters are usually brought up for considération by the board 
in that manner, and there would seem to be no valid reason why 
they should not be. And in the previous case of Hart v. Oladwell, 
49 Wis. 172, S. C. 5 N. W. Eep. 323, such an order, adopted upon 
motion, was held valid. The décision, of course, was made with 
référence to the facts of the case. Perhaps a safer objection to the 
form of the order in that case would be that it does not appear to 
bave been adopted by the board of supervisors of the county of 
Shawano. I bave referred to this décision more particularly as it 
is relied upon by the plaintiff as an authority in point in this case, 
to show that the various orders of the county board of Ashland 
county were invalid and ineffectuai. Undoubtedly the court was 
right in holding that the provisions of the statute requiring a publi- 
cation of the order before it should take etfecfc, were mandatory and 
must be substantially complied with. Perhaps, also, the provision 
in regard to the particular form of the order is mandatory. If so.. 
the question in the case at bar would be, bas the statute in regard 
to the form of the order been substantially complied with ? and if not, 
bas the subséquent repeated récognition of the existence of the town 
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of Ashland by the county board cured the original defect in the oi' 
der organizing the town ? 

It is stipulated that the orders were published, but that the copies 
of the papers containing such publication were not distributed by the 
clerk of the board to the various town clerks, as provided by section 
31. But this provision the suprême court held, in State v. Pierce, 85 
Wis. 93, directory merely, and that a non-compliance did not vitiate 
the proceedings. Now, let us return to the record of proceedings and 
look at the first order of May 27, 1872. 

This record shows elearly the authority to be the county board of 
the county of Ashland, and the order of suoh board is : "That after 
due considération it is mutually understood, ordered, and decreed," 
etc. This is certainly not a literal compliance with the form pre- 
scribed by the statute. But is it not a substantial compliance ? The 
words of the statu tory form are "ordered and determined." In the 
order made it is "understood, ordered, and decreed." If the word 
"understood" may be rejected as surplusage, will not the words "or- 
dered and decreed" mean the same, and pass in the place of "ordered 
and determined?" The question may not be free from doubt, but 
would it be wise for this court to put so strict a construction upon 
such a statute, and to interpret it in such a literal way as to hold 
Buch au order void, when words are used of substantially the same 
signification? Should the word "understood" vitiate the order? I 
think not; and that the words "ordered and decreed," as used hère, 
are substantially of the same import as the words "ordered and de- 
termined." 

In Hart v. Gladwell, 49 Wis. 172, S. C. 5 N. W. Rep. 323, there 
was a proceeding under this same section to alter a state road run- 
ning through Chippewa county, and the board of supervisors ap- 
pointed a committee to view and report. The committee, instead of 
viewing and reporting, assumed to make the contemplated change, 
caused a survey to be made, and filed an order for such change, and 
the question was whether the action of the committee had been 
adopted by the board. The court, by Chief Justice Cole, says : 

"The évidence as to the proceedings of the board shows that at the meet- 
ing of June 14, 1878, Superviser Hemraelsbuck moved that the report of the 
* road committee be accepted and the committee discharged, whieh motion 
was carried.' " 

, Hère it seems the whole business was done upon motion, as in 
Smith v. Sherry, but the court held the proceeding valid, and, in com- 
menting upon the form of the order, say : 

"This may not be the language which one experieneed in parliamentary 
proceedings would use in a resohition for adopting a report as the act of tlie 
board; but there can be no doubt that this was the intent and object of the 
resolution. The whole proceedings of the committee in respect to changing 
the road, causing a survey thereof to be made, and making ah order laying 
out the new road, were ail before the board for considération, and were ap- 
proved and adopted. It will not do to apply to the orders and resolutions of 



606 FEDEBAIi BEFOBTBB. 

such bodies nîce verbal criticism and strict parliamentary distinctions, be- 
cause the business is transaeted generally bj plain men not familiar with par- 
liamentary law. Tlierefore tlieir proceedings must be liberally construed in 
order to get at the real Intent and meaning of tlie body." 

In this language and doctrine this court fully concurs, and, apply- 
ing the same doctrine to the case at bar, — and I think it an author- 
ity quite iù point, being made under the same statute by the court 
who has the best right to interpret it, — it seems tolerably clear that 
the original order of the board of May 27, 1872, was a valid order. 
See, also, State v. Crawford Co. 39 Wis. 596. As to the objection 
that this order does not fix the place of holding the town meeting, it 
is enough to say that this would not vitiate the proceedings, as the 
place might be designated afterwards, as was done by the subséquent 
orders of the county board. There is nothing in the law requiring it 
to be done in the same order. The act of June 10, 1872, adding 
nore territory, is the first subséquent récognition by the board of the 
existence of the new town of Ashland. 

The order of July 2, 1872, is, in form, substantially as that of May 
27th, and is intended to take the place of the former proceedings 
touching the organization of the town. It is objected to this order 
that it runs partly in the past tense, "was ordered and decreed," in- 
stead of "is ordered and determined;" but this is, probably, a mère 
clérical error, as in the subséquent part of the order a return is made 
to the présent tense, "are hereby authorized" in place of "were hereby 
authorized." It would be trifling to hold that mère mistakes of 
grammar should invalidate such proceedings. I think the order 
valid, but if invalid and ineffedtual for the purpose of creating a town 
or adding new territory, it must also be invalid for the purpose of 
vacating a town already created by the previous order, if such town 
was so created. 

There is less objection to the form of the subséquent orders of No- 
vember 10, 1874, March 25, 1875, and April 20, 1875. Indeed, that 
of April 20, 1875, seems quite unobjectionable in form. It is as fol- 
lows, omitting the description of territory : "The board of supervisors 
of the county of Ashland do order and détermine as foUows : That 
from and after the publication of this order the town of Ashland shall 
comprise and contain the foUowing territory and townships, to-wit." 
But it is said thèse late ordinances do not purport to create and 
organize the town of Ashland, but only to assume its previous exist- 
ence by adding and detacbing territory, and defining its boundaries. 
This is true, but I think they constitute a clear and unmistakable 
récognition of the previous existence of such town by a body who 
had fuU législative power to create it, and, as such, hâve the effect to 
cure any irregularity in their previous action setting off such town. 
Sup'rs La Pointe v. O'Malley, 47 Wis. 332 ; S. G. 2 N. W. Eep. 632. 
And if the board had power, in the first instance, to organize the 
tOwn, it would probably hâve power, by a subséquent ordinance, to 
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ratify such defective organîzation. Hart v. Gladwell, supra, where 
the court say: "As the board had the power to grant fulî authority 
in the first instance, upon familiar principles, it might ratify and 
confirm the unauthorized acts of its committee, as it did do." It also 
appears that the existence of such town bas been recognized by the 
state in différent forms : (1) By receiving its quota of taxes for the 
past 12 years, and making no question i» ail that time of the legal- 
ity of its organization ; (2) by chapter 74, Gen. Laws 1883, §§ 6, 6, 
attaching certain territory to it, and providing for the adjustment of 
certain indebtedness. See Bow v. Allenstown, 34 N. H. 351. 

2. It is stipulated in the record that at the time of the organiza- 
tion of Ashland county only two towns existed in the territory in- 
cluded by the législature therein, to-wit, La Pointe and Bayport; 
that the town organization of said town of Bayport ceased to exercise 
any of the funotions of a town in January, 1867, and no town organ- 
ization known as the town of Bayport bas since that time exercised, 
or claimed to exercise, the functions of a town, but the so-called 
town of Ashland has exercised undisputed control over ail the terri- 
tory formerly comprised in said town of Bayport ever since July, 
1872 ; that the taxes, for the non-payment of which the tax sales were 
made under which défendant daims title, were assessed and levied 
by and under the authority of certain persons, styled in such tax 
proceedings officiais of the county of Ashland and of the town of 
Ashland, and said persons were at such times exercising ail the func- 
tions of such officers, and claiming to be such officiais, and recog- 
nized as such; that the town so attempted to be organized has exer- 
cised ail the powers, functions, and franchises of a town, and been 
recognized as the town of Ashland by the officers of said county and the 
public, and has acted as a town ever since July, 1872, and ail the 
persons acting officially in said tax proceedings exercised the func- 
tions proper to the several offices which they claimed to hold. 

Under thèse circumstances, the question is distinotly presented 
whether — supposing the original orders creatingthe town of Ashland 
to be so defective and irregular as to be invalid for that purpose, in 
the first instance — the plaintiff, after such a lapse of time, can ques- 
tion the legality of the organization of the town in a collatéral pro- 
ceeding; and, after a pretty thorough considération of the question, 
the court is of opinion that he cannot. 

And without stopping to discuss the question, as this opinion is 
already mneh longer than I intended it should be, I shall content my- 
self with referring to some of the authorities I hâve consulted in the 
examination and décision of this case. 

I do not find much real conflict in the cases on this question, 
though none of them présume to fix any certain time after which such 
orêanization cannot be questioned collaterally, and no doubt it would 
be unwise if not impossible for the court to make any gênerai rule on 
the subject, as each case must be governed in part by its own cir- 
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cumstances. In this case the town of Ashland organized under the 
orders of the board of supervisors, assuming to create sach town, in 
July, 1872, and haa exercised ail the powera and functions of a town 
de facto since that time, and for upwards of 11 years previous to the 
time of the commencement of this action, in September, 1883, has 
ail that time been recognized by the county board of supervisors of 
Ashland county, and by the state and public at large, as one of the 
towns of the state, bas been for that time acting under color of law, 
and its existence never questioned by the state. In thèse circum- 
stances it wotild at flrst view Be strange indeed if a privato party in 
a collatéral proceeding could question its corporate existence. 

Chapter 54, Gen. Laws Wis. 1883, passfed six months prior to the 
commencement of this action, provides, among other things, that "ev- 
ery town shall be considered and held to be and to hâve been duly or- 
ganized, which has exercised or which shall bereafter exercise the 
powers, functions, and franchises of a town for aperiod of two years;" 
and, further, that "the validity of any order, ordinance, or proceed- 
ing purporting to organize or set off any new town, or to change the 
boundaries of any existing town or towns, may be tested by certiorari, 
or any other proper proceeding brought directly for the purpose of 
vacating such order, ordinance, or proceeding by a proper officer or 
by any person owning taxable property in any town purporting to be 
80 organized, set off, enlarged, or diminished, at any time within two 
years after the date of such order, ordinance, or proceeding, or within 
60 days after the publication of this aot, in cases wherein the two 
years above limited shall hâve elapsed prior thereto, or shall expire 
during said 60 days, and not thereafter. No such order, ordinance, 
or proceeding shall in anywise be ealled in question in any action or 
proceeding, except one brought directly for that purpose within the 
time above limited, and except in the case wherein such order, ordi- 
nance, or proceeding shall bave been vacated by a court of compétent 
jurisdiction." 

It is objeoted to this act that the limitation of 60 days is invalid, 
as not giving a reasonable time to bring an action directly to test the 
validity of the proceedings. Allowing this to be so, it does not follow 
that the other provisions of the act are inoperative. The statute is 
not simply a statute of limitation. The first provision is of a cura- 
tive charaoter, which the législature undoubtedly might make. The 
other provision, that no such order, ordinance, or provision shall in 
anywise be ealled into question in any action or proceeding except 
one brought directly for the purpose, seems to be only a législative 
aflSrmanoe and récognition of the gênerai rule of the common law on 
the subject as settled by the weight of authority. At any rate, it shows 
the législative policy of the state upon the subject, which it is the duty 
of the courts to respect. See Sherry v. Gilmore, 58 Wis. 824; S. G. .17 
N. W. Eep. 252; Dillon, Mun. Corp. (3d Ed.) 61; People v. M^y- 
nard, 15 Mich. 470; Mendota v. Thompson, 20 111. 197; Hamilton v. 
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Carthage, 24 111. 22; Tisdale v. Minonk, 46 111. 9; Stuart v. SchaoU 
dist. No. 1, Kalamizoo, 30 Mich. 70 ; School-dist. v. Joint Board, 27 
Mich. 3 ; Rumsey v, People, 19 N. Y. 41 ; City of St. Louis v. Shields, 
62 Mo. 247; Toivn of Genève v. CoZe, 61 111. 397; Cooley, Const. Lim. 
(5th Ed.) 311. 

In Stuart v. School-dist. 30 Mich. 69, which was an action brought 
by aprivate party against a school-district nominally to restrain the 
collection of taxes levied by the district, but really to call in question 
the corporate existence of such school-district, Judge Cooley uses the 
foUowing language, which seems quite applicable to the case at bar: 

"To requii-e a municipal corporation, after se long an acquiescenee, to dé- 
fend in a mère private suit the irregularity, net only of its own action, but 
even of the législature that permitted such action to be had, could uot be 
justifled by the principles of law, much less by those of public policy. We 
may justJy take cognizance in thèse cases of the noto^ous faet that munici- 
pal action is often exceedingly informai and irregular, when after ail no 
wrong or illegality bas been intended, and the real purpose of the law has 
been had in view and been accomplished, so that it may be said the spirit of 
the law has been kept while the letter has been disregarded. We may also 
flnd in the statutes many instances of careless législation under which mu- 
nicipalities hâve acted for many years until important interests hâve sprung 
up which might be crippled and destroyed if then, for the first time, matters 
of form in législative action were suiïered to be questioned. If every mu- 
nicipality must be subject to be called into court at any time to défend its 
original organization and its franchises at the will of any dissatisfled citizen 
who may feel disposed to question them, and subject to dissolution, perhaps, 
or to be crippled in authority and power if defects appear, however complète, 
and formai may hâve been the récognition of its rights and privilèges on the 
part alike of the state and its citizens, it may very justly be said that few of 
our municipalities can be entirely certain of the ground they stand upon, 
and that any single person, however honestly inclined, if disposed to be litig- 
ious or over technical and précise, may hâve it in his power in many cases 
to cause infinité trouble, embarrassment, and mischief." 

So, also, in my judgment, are the remarks of Mr. Justice Camp- 
bell in People v. Maynard, 15Mich. 470, where he says: 

"In public affairs, where the people hâve organized theraselves, under color 
of law, into the ordinary municipal bodies, and hâve gone on year after year 
raising taxes, making improvements, and exereising theii usual franchises, 
their rights are properly regarded as depending quite as much on the acqui- 
escenee as on the regularity of their origin, and no expostfaoto inquiry can be 
permitted to undo their corporate existence. WUatever may be the rights of 
individuals before suoh gênerai aoçutesoence, the corporate standing of the com- 
munity can no longer be open to question." 

With the doctrine of thèse cases I fuUy concur, and am of opinion 
the like considérations are fully applicable to the case at bar. 
There will be a judgment for the défendant. 
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EuHL V, MuELLER and anotber. 

Circuit Court, 8. D. Ohio, W. D. June, 1884.) 

1. Rbissub No. 4,364— "Sohillinoer" Patent — Conobbtb PAVBMmns — Va- 

LIDITT — InFRINGEMENT. 

Reissued letters patent No. 4,364, graated John J. Schillinger, May 2, 1871, 
for improvement in concrète pavements, held valid and infriuged. 

2. Samb— "Schilmnger's" Construction — "Muelleb and Dibteich'b" Con- 
" struction. 

Schillinger's invention, consisting of a concrète pavement laid in sections, 
with tar paper or its équivalent between the several divisions, permitting the 
separate removal of each block, and allowing the blocks to be severally and in- 
dependently afEected by varying states of the weather or changes in the tem- 
pérature, and thus preventing thQ irregular cracking of the pavement and the 
cracking of the blocks, the openings resulting f rom shrinkage comiag along 
the line of the joints or divisions, field infringed by the defendant's construc- 
tion, in which the cernent is laid in a solid mass, and, while in plastic state, its 
surface is marked o£E by a fish-liue or trowel into blocks, the incision or mark- 
ing being but a short distance into the body of the cernent, and no material be- 
ing interposed between the several blocks. 

In Equity. 

George J. Murray, for complainant. 

Jere F. Twohig, for défendants. 

Sage, J. The complainant is the owner, for Hamilton oounty, Ohio, 
. of reissued patent No. 4,364, granted to John J. Schillinger, May 2, 
1871, for improvement in concrète pavements. The patent bas been 
80 frequently sustained by décisions of the United States courts tbat 
it is not necessary to state the reasons for holding it valid in tbia 
cause. It is sufficient to refer to the following cases : Schillinger v. 
Gunther, (Oct. 1878,) Blatchford, J. 14 0. G. (U, S. Patent Office,) 
713; Same v. Same, (May, 1877,) Shipman, J. 11 0. G. 831; Same 
V. Same, Blatchford, J. 16 0. G. 905; California Artj.Jiciai Stone 
Paving Go. v. Perine, Same v. Molitor, (May 7, 1881,) Sawïer, J. 20 
0. G. 813; S. G. 8 Fed. Ebp. 821. 

The invention relates, as is stated in the spécification of the patent, 
to a concrète pavement wbich is laid in sections, so tbat each section 
can be taken up and relaid without disturbing the adjoining sections. 
The pavement is formed of concrète, of cernent mixed with sand and 
gravai, or other suitable material, to form a plastic compound, and 
laid in sections so as "to allowtbe blocks to be raised separately with- 
out affecting the blocks adjacent thereto." The method stated by the 
inventor in bis spécification is to place between the points of the ad- 
jacent blocks strips of tar paper, or other suitable material, in the 
foUowing manner : After completing one block be places the tar paper 
along the edge wbere the next block is to be formed, and puts the 
plastic composition for such next block up against the tar paper, and 
proceeds with the formation of the new block. He proceeds in this 
manner until the pavement is oompleted, interposing tar paper between 
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the several joints, as described. The paper does not adhère to the 
blocks. It forms a tight, water-proof joint, allowiûg the several bloeks 
to heave separately, from the effects of frost, or to be raised or re- 
moved separately without injury to adjacent blocks. The claim ia 
"the arrangement of tar paper, or its équivalent, between adjoining 
blocks of concrète, substantially as and for the purpose set forth." 
This was the second claim, but the patentée, before making the as- 
signment to complainant under which he sues, filed a disclaimer, 
disclaiming the first claim, leaving only the claim above quoted. 

The patent was at once reeognized as Valuable. Infringements 
were ntimerous. Judge Blatchfoed states tbat the first infringers 
eut joints and fitted the spaees with pitch or asphaltum. Cernent 
also was used to fill the joints. Joints were eut, while the material 
was yet plastic, with the trowel. It was held that, although the cut- 
iing was not entirely through the pavement, it was an infringement, 
and that it was not material whether the eut was of greater or less' 
depth, provided that it was suflScient to prevent the irregular crack- 
ing of the pavement, which had not been acoomplished prior to 
Sçhillinger's patent. 

In the case of California Artrficial Stone Paving Co. v. Perine, supra, 
Satvïbe, J., said : 

"One of the great objections to the solid concrète pavements made before 
Sçhillinger's invention was that they cracked irregularly, and oneof thechief 
advantages of his invention, as shown by the testirnony in thèse cases, is that 
the openings resulting from shrinkage corne along the Une of joints, and the 
blocks themselves do not crack, although that advantage i8.not set forth in 
the patent. In the pavements constructed by the respondenta this resuit has 
been attained, and it has been admitted by the respondents in onecase in this 
court, in which this Sehillinger patent has been in question, that the object 
of running the trowel through at the joints was to so weaken the pavement 
along thèse lines as to control the cracking and leave the bloeks as marked 
off unbroken. This is clearly an infringement, for the patentée is entitled 
to ail the benefîts which resuit from his invention, whether he has specifled 
ail the benefits in his patent or not. 80, in heaving from frost and in taking 
up the pavement, the breakage would be likely to be along the same Une." 

The défendants, Mueller and Dietrich, hâve submitted testirnony 
that they hâve not constructed concrète pavements laid in detached 
sections having tar paper or the équivalent between the adjoining 
sections, but that they hâve laid their pavements in a solid mass, and 
while they were yet plastic marked the surface with a fish-line one- 
sixteenth of an inch in diameter, the depth of the impression made 
by the Une not in any case exceeding the diameter of the Une; that 
the object in marking the pavement is to relieve the monotony of a 
plain surface, and to give to the pavement the appearance of having 
been constructed of freeatone blocks. They insist that the material 
is not thereby divided ; that none of it is removed; and that the pave- 
ment at the point of impression is actually strengthened, the par- 
ticles of the material being pressed doser together by the impression 
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made by the string, which is stretched across the pavement and then 
pressed in, — generally by the use of the trowel. 

The complainants submitted testimony tending to prove that the 
défendants eut joints with the trowel, and that the Une marks were 
coincident with the cuts, which had been at least partially closed by 
cernent or other material ; aise that the Une marks, which fill with 
sand or dirt almost immediately, are the équivalent of the tar paper, 
for the reason that they control the cracking of the pavement, and 
limit it to the space within the Une marks where it originates. The 
conflict in the testimony is irreconcilable, but there is in the testi- 
mony that which furnishes a means of arriving at a satisfaotory con- 
clusion, as will presently appear. 

The défendants cite the case of California Artiflcîal Stone Co. v. 
Frceborn, 17 Fed. Eep. 735, decided by Judge Sawyeb. He says: 

" It is insisted by complainant that marking ofî the blocks on the surface, at 
the tiine of laying the pavement, with a marker about one-sixteenth of -an 
inch in depth, is an infringement. I am unable to perceive that the mère 
running along the surface of that blunt and rounded marker one-sixteenth of 
an inch in depth, there being no cutting elsewhere, is making a joint. I fail 
to see that it is an infringement." 

This clearly indicates the true test. If the marking with the Une 
be, as the défendants claim, merely ornamental, and effecting no 
other resuit than to give to the pavement the appearance of being 
laid in blocks or sections, it is plainly not an infringement. In the 
case cited, aftejr a Une of blocks had been formed and become solidi- 
fied, a new block was formed, between scantiings and the block or 
blocks before formed, without interposing anything whatever between 
the new and the old blocks, and no cutting was made in the joint be- 
tween the old and the new blocks. The marker was then run along 
the Une between the old and new blocks, upon the surface. The 
forming of the new block against the block before formed, in theman- 
ner above stated, was according to the spécifications and claim in 
the reissue subsequently disclaimed, and the court properly held that 
the marking along the Une of the joint thus formed was not an in- 
fringement. But in the cases of Perine and Molitor the trowel waa 
used to eut the pavement, while in a plastic state, into blocks, and 
the cuts or joints having been smoothed or floated over, so that they 
were not visible, a joint-marker cutting from one-sixteenth to one- 
eighth of an inch in depth and marking off the block was run over the 
Une of the joints. The défendants were held to be infringers. Now, 
if the marker — whether it be a cord or of any other description is not 
material — make a eut or dépression which has the effect to cause the 
pavement to break by upheaval, or cracking, from any cause, along 
the Une of the eut or dépression, its use is clearly an infringement. 
Whatever depth of eut or mark will produce the effect stated is aa 
certainly an infringement as if the blocks or sections of the pavement 
were entirely separated one from another. The cutting with the 
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trowel, it was held, was an infringement, although it was not to the 
entire depth of the pavement. The différence is only in degree. 

Did the Jine used by défendants eut joints, form blocks or sec- 
tions of the pavements constructed by them, in violation of the rigbta 
of complainant? Did the défendants separate said pavement into 
blocks or sections by the use of the trowel ? The complainant's wit- 
nesses affirm, the défendants deny, as to each of thèse questions; and, 
upon the statements of the witnesses alone, it would be extremely diffi- 
cult to décide. But the exhibits produeed — blocks from the pavements 
laid by défendants — show lines of division clear, distinct, and com- 
plète. If thèse were produeed by the use of the marker only, it is 
incontestable that the use of the marker is an infringement. If they 
were produeed by the trowel, the défendants are infringers, as bas 
been repeatedly held. Therefore, it is not necessary to détermine 
whether the marker only was used. The exhibits establish the fact 
that the pavement was divided, while yet plastic, into blocks or sec- 
tions; and, if that resuit was accomplished by the trowel or by the 
marker, eiiher is the équivalent of the tar paper described in the 
spécification of the patent under which the claimant claims. 

But the défendants insist that the use of a Une as a marker was 
known long prior to Schillinger's invention, and witnesses so testify. 
And counsel point to the walls of the court-room, built 30 years ago, 
in corroboration of the fact as they claim it. They therefore urge 
that if the use of the line be the équivalent of the tar paper, il is 
nevertheless old, and they hâve a right to use it; citing Dennis v. 
Cross, 6 Fisher, 138. In that case the patentée claimed the applica- 
tion of a spring catch and lips to the purpose of securing the glass 
globe in the botDom of the lantern, and it appeared that spring catches 
had been previously used foç fastèning the oil-pot in the bottom of 
the lantern. Judge Blodgett held that the patent could not be sus- 
tained. There can be no doubt that the holding was correct. But 
that is not this case. There the use of the spring catch by the pat- 
entée was substantially the same as that known and used before his 
invention. Hère the marker was used, it is true, before Schillinger's 
invention, but only upon walls for ornamental purposes, and there 
was nothing in such prior use that could be held to anticipate Schil- 
linger's patent. It bas never been held that an équivalent known at 
the date of the invention could be used without infringing the pat- 
ent. Such a holding, if generally adopted, would amount, practically, 
to the destruction of the law of équivalents. Walk. Pat. § 354 et seq.; 
Merwin, Pat. Inven. c. 4, p. 281 et seq.; and chapter 7, p. 527 et seq. 

Cutting of mortar and other plastic material with the trowel was 
known long before the date of Schillinger's invention, but that would 
not be held to be a prior use which would invalidate bis patent. 
Schillinger was the first to produce the resuit accomplished by his 
tar paper. He is entitled, and so is the complainant as his assignée, 
to ail means known, at the date of his patent, by which the same re- 
v.2lF,no.8— 33 



gtili cftn be produced, or, in the language of his claîm, to tar paper 
or its équivalent. 

A decree vrill be entered for the complainant for an injunction and 
account as prayed, with costs. 



Stbam-Gaxigb & Lantern Co. and another ». MiLiiBB and othera. 
{Circuit Court, D. Conneetieut. September 13, 1884.) 

1. Patents fob Inventions — Irwin Kbrosbnb Hand Lantbrk — Novbl Prin- 

CIPIiB. 

An important and novel principle of the kérosène hand lantern made under 
feissued letters patent to John H. irwin, No. 8,598, (original patent No. 89,- 
770,) was the supply of external' air to the flame by means of deflectors, which 
compelled the introduction into the supply tubes, in an irréversible current 
of air which, but for such deflectors, would blow over and exhaust the tubes. 

2. Bamb— Infringement. 

Patent No. 89,770 and reissue No. 8,598 construed, and held to describe and 
claim a structure having conduits which supplied heated air when the lantern 
was at rest and external air when it was exposed to the wind, and which could 
also hâve the assistance, if any there might be, of heated air in introducing a 
flow of fresh air through the tubes. The defendant's lantern, which is an ex- 
ternal air-f eeder only, is therefore not an infringement of reissue 8,598. 

3. Bame— Patents No. 104,318 and No. 151,703. 

Held, that defendant's lantern infringes the flrst claim of No. 104,318, and 
the second claim of No. 151,703, both patents to John H. Irwin. 

In Equity. 

E. S. Jenney and Benjamin F. Thurston, for plaintiffa. 

Frédéric H. Betts and Charles E. Mitchell, for défendants. 

Shipman, J. This is a bill in equity founded upon the alleged in- 
fringement of letters patent to A. R. Crihfield, dated April 2, 1867, 
and of the four foUowing letters patent to John H. Irwin, viz. : Eeis- 
8ue No. 8,611, dated March 4, 1879, of original patent No. 73,012; 
reissue No. 8,598, dated February 25, 1879, of original patent No. 
89,770, dated May 4, 1869; No. 104,318, dated June 14, 1870; and 
No. 161,703, dated June 9, 1874. The plaintifs do not ask for a 
decree except upon claims 1, 2, 3, 4, 5, and 8 of reissue 8,598, claim 
1 of No. 104,318, and claim 2 of No. 151,703. The first two patents 
are for improvements in lanterns which burn kérosène, and the third 
is for an improvement in the same class of lamps or lanterns. 

The views of the court upon the propriety of granting the plain- 
tiff's motion for an injunction pendente lite against an infringement 
of thèse patents, a description of reissue 8,598, and of the invention 
which it claimed, were given in Steam Gauge é Lantern Go. v. Mil- 
1er, 8 Fed. Eep. 314, and in Same v. Same, 11 Fbd. Eep. 718. The 
history of the inventions of Mr. Irwin preceding and ineluding No. 
89,770, and the views of Judges Dbummond and Blodgett upon that 
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patent and two prior patents, are containéd in Irwîn v. Dane, 9 0. Oti 
642. 

The lantern whieh was made under No. 89,770, and under reisBue 
8,598, was the first successful kérosène hand lantern which was ever 
made. It has gone into universal use wberever kérosène is employed 
for illuminating purposes, and has superseded ail previona devîces. 
A characteristic novel principle of this lantern, and the one which, 
in combination with the otber parts of tbe device, gave it its success, 
was the supply of fresb or external air to the flame by means of de- 
âectors wbitib compelled tbe introduction into tbe supply tubes in an 
irréversible current of air which, but for such deflectors, would blow 
over and exhaust the tubes. Previous structures had supply tubes 
which retumed vitiated air to the burner, or which fumished fresh 
air from protected chambers, or which fumished whatever fresh air 
would enter through an open funnel or bell mouth, but no previous 
structure furnished fresh air by the aid of injectors which compelled 
air, which would otherwise strike the lantern in such a direction as 
to exhaust the tubes, to enter the tubes in a continuons and irré- 
versible current. Mr. Quimby, the plaintiffs' expert, correctly states 
this principle in this way : "The new thing consists in providing the 
place where the outside air enters with deflecting plates, which will 
insure the entrance into that place of currents of air which, but for 
the présence of the deflecting plates, would tend to draw air out of 
that place." The défendants' counsel, not admitting the value of 
this peculiarity of the "tubular" lantern, bave proceeded, upon their 
part of the case, upon the theory that the device was but a modifica- 
tion of pre-existiug devices which had supply tubes, and was not a 
primary invention. 

While this compulsory introduction of external air into the supply 
tubes was an important and novel feature of the invention, and the 
one which gave the lantern its distinctive character, the inventer re- 
tained in bis structure the tube, H, the common mouth-piece of the 
supply tubes, and which, as in his older lanterns, furnished, or could 
furnish, as opportunity offered, a supply of air heated by the burner- 
flame. This lantern was thus both an internai and an external air- 
feeder. The défendants' lanterns are external air-feeders, having 
elevated tubes outside the globe, disconnected with each other, and 
for the admission of fresh air only, and having injectors at the mouths 
of the tubes, which will be hereafter described. 

When the lantern of reissue 8,598 is at rest, and is not blown upon 
by the wind, the heated air constitutes the only source of supply. 
When the lantern is oscillated in a violent wind, the plaintiffs insist 
that the heated air is necessarily expelled through the ejector, and 
that fresh air beoomes the only source of supply for the flame. 

The first question to be decided is as to the construction of the reis- 
sued patent, assuming that the lantern, when used out of doors in 
the ordinary way in which swinging hand-lanterns are used, is an 
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external air-feeder. The claims of the original and reissued patents 
are substantially recited in 8 Fed. Eep. 314. The first, second, and 
eighth claims of tbe reissue are new. The third, fourth, and fifth 
claims are the same as the ûrst, second, and fourth claims of the 
original. 

Tho important new daims of the reissue are the first and second. 
The fourth claim of the reissue, which was the second claim of the 
original, is the same as the first claim of tbe reissue, and the fifth 
claim, which was claim 4 of the original, is the same as the second 
claim of the reissue, with the exception that each of said old claims 
bas for one of its éléments, expressly stated, the tube, H. In tbe 
new claims, this tube and the supply tubes, F, F, are called feed con- 
duits, whieb supply Iresh air to the burner. The plaintififs contend 
that the tubes, H and F, supply fresh air, and, as occasion requires, 
nothingbut fresh air, to the flame, and Iherefore that the original was 
not eularged by specifying that sucb was their office. On the other 
hand, if the intention of the patentée, when the original spécification 
was drawn, was to describe and claim à lantern which was supplied 
by external air, aided in anywise by au aseensive current or blast of 
heated air, or which was supplied either from one or the other source 
alone, as oircumstancea required; and if the description and claims 
speeified, as the thing invented and patented, a lantern which had 
this double source of supply, — then the first two claims of the reissue, 
vvhich was issued 10 years after the date of the original patent, are 
Do be construed in accordance with the original claims, or are to be 
held to be an undue enlargement of the original patent. The eighth 
claim speeified conduits which receive the "entire supply of fresh air 
for the interior of the burner." 

Although the inventor said in the spécification of the original pat- 
ent that the deflection of the external air "would produce a current 
through the tubes, F, F, in the absence of any other cause," I think 
that be meant to describe and claim a structure having conduits which 
would supply heated air when the lantern was at rest, and external 
air when the lantern was exposed to the wind, and would also bave, 
in the last-named condition, the advantage, if any there might be, of 
a current of heated air. He meant that his patented lantern should 
be a structure having the cumulative advantages of internai and ex- 
ternal air-feeding, and that his patent should be for a lantern which 
had heated air as an assistance in introducing a flow of fresh air 
through the tubes. This is shown in the foUowing paragraph in his 
spécification : 

"It will also appear, from the above description, that there are three sep- 
arate causes to produce a proper current through the tubes, F, F, to the base of 
the flame, vi.z., the aseensive force of the air heated by the burner tlame, and 
the cooling of said lieated air witliin the tubes; tlie pressure of a moving 
cun'ent deflected towards the mouth of the tube, H; and the ceutvifugal ei- 
fe<;t of swinging or osuillating tlie lantern. And it will be observed tliut 
eitlier tlie seounJ or third causea will alv.avs bs cuiiKiliitive \v:t!i t;ie first, to 
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produce an increased current at exactly the time when an increâsed supply 
is demanded in conséquence of atmospheric disturbances in the immédiate 
vicinity of the lantern. " 

It follows that the défendants' lanterns do not infringe reissue No, 
8,598. 

It is unquestionable that the lantern described and claimed in patent 
No. 104,318 is an external air-feeder only. The lantern is very sim- 
ilar in external appearance to that of reissue 8,598. The feeding 
tubes open at their lower ends into an air-chamber above the oil-pot. 
At their upper ends thèse tubes open into "the air-chamber, F," which 
is open at bottom and closed at top, and surrounds the upper end of 
the chimney. This "air-chamber" is an enJarged mouth-piece of the 
supply tubes, and is closed at the top so thatit shall not receive any 
of the heated air which passes through the chimney. The chimney 
is surmounted by a deflecting cap and surrounded by a deflecting 
plate, which areseparated from eaeh other byan annular space. At 
the bottom of the ehamber, F, are two annular deflecting plates, cor- 
respouding in diameter and relative disposition with the plates at the 
top of the chimney. 

The first claim of the patent is/for "the annular ehamber or fresh- 
air inlets, F, arranged with a deflecting plate or plates, or their équiv- 
alents, in the manner substantially as shown and described." 

The construction of the air-tubes of the défendants' lanterna is cor- 
reetly described by Mr. Quimby, as follows : 

"The upper ends of the elevated air-tubes are eachprovided with injecting 
devices or deflecting plates. * * * jn one of the lanterns a singte verti- 
/;al plate extends upward from the center of the upper open end of each tube. 
In the other lantern there is at the top of each tube, in addition to this verti- 
cal plate, another deflecting plate, which consists of a strip of métal inserted 
into the upper end of the tube and occupying a plane perpendicular to the 
flrst-mentioned deflecting plate. ' This strip of métal is curved outwardly to 
the upper outer corner of the first-mentioned deflecting plate, and is theu 
turned horizontally inward along the upper edge of the flrst-mentioned de- 
flecting plate, and is soldered to the tin cylinder which forms a portion of the 
top of tlie lantern. A horizontal plate extends around the top of the lantern, 
and occupies a plane midway between the upper edge of the flrst-mentioned 
deflecting plates and the upper ends of the tubes; this horizontal plate being 
slotted immediately over the tubes, so tliat air striking against it is turned 
toward the vertical deflecting plates, and by them is turned downward into 
the raouths of the tubes. The metallic cylinder, which forms a continuation 
of the top of the globe, is provided with an ejector, which consists of a circu- 
lar plate supported at some distance above the top of the upper end of the 
cylinder, and which is of larger diameter than the cylinder. A current of 
air, blowing laterally against either lantern, enters the space between the 
upper end of the cylinder and the circular plate, and draws air out of the in- 
terior of the globe and ejects it from under the lee edge of the circular plate. 
At the same time such current of air is turned by the deflecting plates into 
the upper ends of the air-tubes, and, being thus injected, flows down those 
tubes into the interior of the cône." 

The question in regard to the infringement of No. 104,318 turns 
upon its construction. The défendants insist that the patent is lim- 
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ited, in its first olaim, to a structure bavmg an annulât chamber wbîch 
receives cold air and transmits it to tbe tubes, and that tbis récep- 
tacle must be literally a chamber. The -words "fresb-air inlets" show 
that tbe office of tbe chamber is to admit fresb air. Tbe réceptacle of 
cold air whicb tbe patent calls a "chamber" is simply tbe common 
moutb-piece of the two supply tubes ; and whereas, in tbe patent of 
1869, this common moutb-piece, wbicb was there called a tube, re- 
ceived both beated and cold air, it now cannot receive beated air, 
and receives and transmits cold air only. It is annulât, because be- 
ing tbe moutb-piece of two annular tubes and encircling tbe cbimney, 
it is naturally annular, also. If tbis annular common moutb-piece 
is eut off, and air is admitted tbrough two separate or independent 
moutb-pieces of two tubes, tben there will be two annular obambers. 
Tbe somewhat fanciful term "annular chamber" does not elevate the 
thing of wbicb it speaks into anything else tban tbe moutb-piece of 
two tubes. Tbe two open ends or mouths of the défendants' tubes 
operate on tbe same principle and perform tbe same funotion by anal- 
ogous means (McGormick v. Talcott, 20 How. 402) as the one cham- 
ber or common moutb of tbe tubes of the patented lantern, Tbe de- 
fendants' deflectors are another and an équivalent f orm of tbe deflectors 
of the patent. 

The improvement in patent No. 151,703 was mainly intended for 
a house-lamp, and was another application of the principle contained 
in No. 104,318, of supplying a kérosène lamp or lantern witb cold 
air only, by means of deflectors wbicb shall direct tbe air into the 
tubes in an irréversible current. Tbe patent shows how the improve- 
ment can be applied to lanterns. In tbis patent one of two supply 
tubes are used, tbe common mouth-piece is dispensed witb, and tbe 
deflectors are placed over the open moutb of each tube. The patentée 
sayfl that bis invention consisted — ''First, in combining witb a larap- 
burner or wick-tube a surrounding air-cbamber and a draugbt-tube, 
extending therefrom to a point detached from tbe outlet of tbe chim- 
ney-top, and nearly or quite as high above the flame as tbe outlet for 
tbe products of combustion; and, second, in combining witb said 
draugbt-tube an atmospheric injector, to cause the air-currents, in 
whatever direction moving, to enter said air-tube and descend to the 
flame." Tbe injector was composed of a number of conical shells, 
arranged witb their bases outward and concentrio witb tbe axis of tbe 
tube. "Their effect," says tbe patent, "is to deflect into tbe tube, E, 
the atmospheric currents wbicb corne in contact witb said plates, from 
whatever direction, and tbus insure a current of air tbrougb said tube 
uniformly in one direction." 

Tbe second claim is as foUows : "In combination witb the burner, 
baving tbe wick-tube surrounded by an air-cbamber, and provided 
witb one or more independent draught-tubes, E, the atmospheric in- 
jectors, F, at the open ends of said tubes, as set fortb." 

The main défense against the charge of infringement is that tbe de- 
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fendant 's injectors do not receive air from whatever direction it may 
corne, but only from some particular directions. This is a secondary 
patent, being an improvement upon the lantern of No. 104,723, whieh 
furnished nothing but unheated external air to the flame, the im- 
provement consisting in placing injectors or protectors at the open 
upper ends of one or two tubes. I do not, therefore, give the patent 
the defendant's narrow construction, which is that it is limited to the 
particular form of protectors or injectors which are described. The 
défendants' protectors are one of a variety of équivalent forms which 
could be adopted without departing from the principle of the inven- 
tion or the claim of the patent. 

Let there be a decree for an injunction against an infringement of 
the first claim of No. 104,318, and the second claim of No. 151,703, 
and for an accounting, and for a dismissal of so much of the bill as 
relates to the Crihfield patent, and to reissues Nos. 8,611 and 8,598. 



Atlantic Giant Powder Co. v. Hulinss. 

Saub V. Babb and others. 

Samb V. HowE and others. 

[Circuit Court, W. D. Pennsylvania. July 28, 1884.) 

1. Patents fob Invbintions— Constructioh of Patent, 

Letters patent No. 50,617, graated October 24, 1865, to Alfred Nobel, do not 
cover a capsule or percussion cap as a meaas of exploding nitro-glycerine. 

2. Same — Rbissde. 

Af 1er a reissue of said patent, which in terms embraced a capsule or percus- 
sion cap as a means of exploding nitro-glycerine, a disclaimer of so much of 
the spécification as described that method was flled. HM that, although the 
reissue, after being thus amended, might still bear an interprétation which 
would include the use of a capsule or percussion cap, yet such construction 
ought not to prevail in the face of the express disclaimer. 

3. Samb — Disclaimer. 

A construction of a patent amended by a disclaimer which would render the 
disclaimer altogether nugatory, must be essentially wrong, and canuot be ao- 
cepted. 

In Equity. 

D. F. Patterson and Bakewell é Kerr, for complainant. 

James G. Boyce, for respondent. 

AoHESON, J. On the twenty-fourth day of October, 1865, Alfred 
Nobel obtained letterg patent No. 50,617, relating to the use of nitro- 
glycerine as a substitut'e for gunpowder. On April 13, 1869, the 
patent was reissued in severai divisions, one of which, No. 3,377, 
was for an improved mode of exploding the liquid. After twp other 
Burrenders and reissues, on Marcb 17, 1874, reissue 5,798 was ob- 
tained for improvement in methods of exploding nitro-glycerine. On 



520 FEBEBAL BBFOBTEB. 

June 14, 1881j a dîsclaimer was filed, by which certain portions ot 
this last reissue were disclaimed and stricken out. The présent suits 
are upon reissue No. 5,798, as modified by the said disclaimer. The 
plaintifE charges the several défendants with the infringement of the 
second claim of the reissue, which, in it spresent form, is as foUows : 

"2. The mode of utilizing nitro-glycerine as an explosive by eflecting an 
impulse of explosion by the détonation of an explosive substance, communi- 
cated to the mass under such condition as to produce an instantaneous explo- 
sion ot! the whole mass, substantially as described." 

From one of the disclaimed paragraphs of the spécification we 
learn that by the term "impulse of explosion" is meant "motion pro- 
dueed to effect the explosion by suddenly coinmunicated force." The 
spécification déclares that "there are many ways of obtaining this 
iinpulse of explosion;" and, as it stood before the disclaimer, it par- 
ticularized six différent methods for accomplishing the reault, the 
fourth thereof being in the fullowing words : 

"4. Still another method is by means of a capsule, (more commonly termed 
in military art a percussion cap,) which, being exploded in any convenient 
manner gives, by its détonation, the requisite impulse to explode the charge 
of nitro-glycerine. " 

This paragraph, however, was embraced in the disclaimer of June 
14, 1881, and was thereby stricken out bodily. Now, the only mode 
of exploding nitro-glycerine practiced by the défendants was by means 
of a percussion cap. Their use of the material was in oil wells, and 
their method this, viz. : The charge was put in a tin shell, within the 
body of which, and in contact with the nitro-glycerine, was placed a 
percussion cap, which was exploded by dropping a weight, the explo- 
sion of the cap causing the explosion of the nitro-glycerine. The 
plaintiff, however, earnestly contends that such use of a percussion 
cap, notwithstanding the said disclaimer, is covered by the amended 
patent. The plaintiff's position, in efïect, is that the construction of 
the claims is to be the same whether the discarded paragraph just 
quoted is in or out of the spécification. Stress is laid upon the as- 
signed reason for making the disclaimer found in the foUowing clause 
thereof, viz. : 

" That your petitioner is advised and believes that there is described and 
claimed, in said reissue, matter which the said Nobel or his assigns had no 
légal or just right to describe or claim, because the same was not described 
in said original patent." 

This shows, it is said, that the act of disclaimer was not because 
Nobel was not in fact the inventor of the method in question of ex- 
ploding nitro-glycerine, but because it was not described in the orig- 
inal patent. And then it is affirmed that the mode of exploding ni- 
tro-glycerine by means of a capsule or percussion cap is within the 
spécification and claims as they stand after striking out the portions 
disclaimed, and, furthermore, that it is within the scope of the spéc- 
ification and claim of the original patent. Upon thèse assumed prem- 
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ises, and invoking the principle that the construction of a patent after 
diselaimer is to be the same as if the disolaimed matter had never 
been included in the description or the claims of the spécification, 
(Dunbar v. Myers, 94 U. S. 194,) the plaintifif urges the conclusion 
that the explosion of nitro-glycerine by means of a percussion cap, 
as practieed by the défendants, infringed the amended patent. 

To test the soundness of this reasoning, it will be neoessary, in the 
first place, to resort to the original patent, granted to Alfred Nobel 
on the twenty-fourth of October, 1865. In the spécification of that 
patent Nobel defines his invention in thèse words: 

"My invention consista in the use, as a substituts for gunpowder, of ni- 
tro-glycerine, or its équivalent, substantlally in the manner described here- 
inafter, so that the said liquid, which, when exposed, cannot be wholly de- 
(îomposed and exploded, shall, by confinement, be subjected to beat and press- 
ure, by which its total and immédiate décomposition and explosion is effected." 

He proceeds to explain that while, upon the application of flame, 
gunpowder or gun-cotton,'whether under pressure or unconfined, is 
instantaneously decomposed in the whole mass, only that portion of 
nitro-glycerine when unconfined is decomposed which is directly actéd 
on by the beat or flame. He then states that he has found that when 
nitro-glycerine is confined and a portion of the same is heated to de- 
composition, the gases evolved are at Buch an intense heat and sub- 
ject the material to such an excessive pressure that the whole mass 
is decomposed almost simultaneously. He enumerates and particu- 
larly describes four différent methods of exploding the material when 
confined, and concludes wit^ the following claim : 

"I claim as my invention, and désire to secure by letters patent, the use of 
nitro-glycerine, or its équivalent, substantlally in the manner and for the pur- 
pose described. " 

This patent was before the suprême court in Powder Co. v. Powder 
Works, 98 U. S. 126, a case which, it is true, did not in volve reissue 
No. 5,798, but in which the court was called upon to détermine the 
scope of the original patent. And it was there declared that not- 
withstanding the claim in technical form might appear to be for the 
use generally of nitro-glycerine as an exploding agent, yet tbat upon 
a proper construction it was limited to the methods or processes of 
exploding the substance described in the spécification. Id. 134, 135. 

Do, then, thèse described methods or processes, singly or combined, 
embrace a capsule or percussion cap as a means of exploding nitro- 
glycerine? Most clearly the second, third, and fourth methods do 
not, for they, respectively, provide for the explosion of the material 
by an electric spark or current, by inserting in the liquid a thin case 
containing lime and water, or any substances which in com,bining 
evolve heat, or by a fuse. If a capsule or percussion cap is covered 
at ail, it must be by the method first stated, viz. : - - 

"Ftrstly. By exploding a quantity of gunpowder, or other substance, in 
contact with the liquid, (the powder being oOnâned in a water-proof tube or 
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case,) the heated gases evolved from the powder, being distributed through- 
out the mass of the liquid, raise the température of the latter sufflciently to 
décompose the same. When powder is used for this purpose, the case con- 
taining it may be immersed in the liquid, the powder being ignited by meana 
of a fuse, or by an electric spark. If désirable, however, the liquid may be 
placed in a tube, and inserted in a mass of powder, which is then ignited in 
any suitable manner." 

Now, it is very certain that neither hère, nor in any part of the 
spécification, is there any express mention of a capsule or percussion 
cap; nor is anything said conceming, or the faintest allusion made 
to, an explosion to be effected by suddenly communicated force, or 
by an impulse of explosion by the détonation of an explosive sub- 
stance. On the contrary, the one idea pervading the entire spécifi- 
cation — and, as we hâve seen, entering into Nobel's définition of his 
invention — ^is the total and immédiate décomposition and explosion 
of nitro-glycerine, when in a condition of confinement, by subjecting 
it to heat and pressure. By the plaintiff's own confession, oontained 
in the quotation already given from the disclaimer, explosion by 
means of a capsule was not described in the original patent. Equally 
clear is it that it is altogether outside of the principle of that patent, 
which is explosion of nitro-glycerine, in a condition of confinement, 
effected by heat and pressure; whereas the capsule opérâtes, not by 
heat and pressure, or by the flame produced, but by its détonation, 
which gives the requisite impulse to explode the substance. Thus it 
is seen that the very foundation of the plaintiff's argument fails. 

Beyond ail manner of doubt, the purpose of the reissne hère was 
to enlarge the scope of the original spécification and claim. The 
whole above-quoted paragraph, respecting a capsule or percussion 
cap, was new both in letter and in substance. But that paragraph 
bas been solemnly disclaimed and expunged. What then? Did 
this disclaimer mean nothing? Was it an aot at once unnecessary 
and vain? Surely it was bobh, upon the plaintiff's theory. The in- 
génions argument which has been made to show that the amended 
spécification of the reissue, although not naming a capsule or per- 
cussion cap, is susceptible of a construction covering such use thereof 
as a means of exploding nitro-glycerine as the défendants hâve made, 
is not convineing. But were it ever so clear that the spécification, as 
it now stands, would bear such interprétation, ought it to prevail in 
the face of the express disclaimer? I hâve no hésitation in saying 
that a construction which would thus render the disclaimer altogether 
nugatory must be essentially wrong and cannot be accepted. 

But if the amended reissue covers a percussion cap, the plaintiff, 
it seems to me, encounters an insuperable difficulty in another quar- 
ter. The case would then be one of an invalid reissue by means of 
the unlawful expansion of the claim and scope of the patent, within 
the ruling in Miller v. Brass Co. 104 U. S. 350, and James v. Camp- 
bell, Id. 356. It is true that in Nobel's original mémorandum, relat- 
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ing to Ws invention, on file in the patent-office, hé mentions a cap- 
sule as a means for effecting the explosion of nitro-glycerine. Bat 
he deliberately omitted it from his spécification as ultimately framed, 
and such omission must be held to be either an abandonment of ita 
use to the public, or an irrévocable déclaration that as a means of ex- 
ploding nitro-glycerine it was not bis invention. 

Let decrees be drawn in thèse several cases dismissing the bills, 
with costs. 



Deis V. DoiiL.' 
{Uireuit Court, W. D. Ohio. September, 1884.) 

Patents— Egg- Be aterb. 

Patent No. 254,540, granted to Charles Deis for an improved egg and sugar 
beater, coasisting of a box or réceptacle .containing a revolving shait, on whlch 
" are set a number of projecting wbips or beaters of wire, either in bunches or 
singly, and in rows or alternately," Ma that, in view of the state of the art 
at the time the patent was granted, it must be licnited to the combination de- 
scribed, embraclng the particular fonn of beater shown in the spécifications 
and drawings ; and that it is not infringed by a beater in ail respects llke Deis', 
except that, instead of wire whips, it has, on the revolving shaft, rigid cast- 
iron projections arranged in four or more parallel rows, thèse radial arms be- 
ing so arranged in each row as to be intermediate with those of the other, and 
the arms on each row connected at their outer ends by longitudinal stiSening 
rods ; said beater being manufactured by défendant under patent No. 266,679, 
granted to him. 

In Equity. 

Charles F. Morgan, for complainant. 

M. D. Leggett and John Crowell, for défendant. 

Matthews, Justice. This is a bill in equity to restrain the alleged 
infringement by the défendant of letters patent No. 254,540, granted 
to the oomplainant, March î, 1882, for certain improvements in egg 
and sugar beaters, and tpr an account. 

"This invention," the spécification déclares, "is intended for the 
use of bakeries, where large quantities of eggs and sugar and flour 
are beaten for cake-making, etc., the object being to supply a cheap 
and simple machine that will do the work in a much shorter time than 
by hand-beating, as generally practiced; and the invention consists 
in the employment of an open box or réceptacle, with a rounded bot- 
tom, and having hollow (tin) or double side walls, to contain bot water 
therein, to aid the beating by warming the egg mass in the box, so 
that it Works quicker, and combined with a revolving shaft having a 
«eries of projecting whips or dashers thereon, which is opejrated by 
gear-wheels and a orankoutside the end of said box, ail substantially 
as hereinaf ter f uUy explained. " 

Having référence to the drawings, there is a description of the box, 

'Keported by J, 'J. Harper, Esq., of the Cincinnati bar. 
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with rounded bottom and hoUow sîdes, to hold Lot water, and set in 
that a beater, consisting of a horizontal shaft removafcle therefrom, 
and revolved by means of a cog-wheel and crank at one end of the 
journal outside the box. "On this shaft," the spécification proceeds, 
"are set a number of projeeting whips or beaters of wire, either in 
bunches or singly, and in rows or alternately in position, which, when 
rapidly revolved by the crank, beat up the mass of egg or eggs and 
sugar and flour, in a very short time, to the required lightness and 
consistency, giving the same effect as rapid hand-beating." 
The claim is as follows : 

"In a baker's egg and sugar beater the combination of the shaft, d, having 
the vi^ire whips, i, i, i, thereon, operated by cog-wheels, /, g, and crank, h, 
with the box, aaa, having the rounded bottom, a, and double walls, 6, 6, (and 
bottom,) ail arranged and operattng substantially as specified." 

The defendant's answer, specially naming the alleged anticipation, 
dénies the validity of the patent for want of novelty, and also the 
alleged infringement. It is admitted that the défendant hàd manu- 
factured and sold one or more machines, in ail respects like those 
described in the letters patent of the plaintiff, with this exception : 
that instead of the wire whips projeeting from the shaft, as a beater, 
they had, on the revolving shaft, rigid cast-iron projections, arranged 
in four or more parallel rows, thèse radial arms being so arranged in 
each row as to be intermediate, with those of the other, so that each 
arm cuts a separate path through the material to be mixed, and the 
arms in each row connected at their outer ends by longitudinal stiiï- 
ening rods, which impart rigidity to the entire row of arms. The 
défendant claims the right to manufacture and sell machines of this 
character by virtue of letters patent for the same, issued to him Octo- 
ber 31, 1882, and that they do iuot infringe the letters patent of the 
plaintiff; 'or that, if they do, the latter are void for want of patentable 
novelty. The defendant's patent, No. 266,679, is for new and useful 
improvements in egg and flour mixers, and, after desoribing in the 
spécification the détails of thè machine with référence to the draw- 
ings, sets forth claims to a combination, consisting of a jacketed mix- 
ing trough, having hoUow sîdes for bot or cold water; a horizontal 
détachable beater, having rows of radial arms, connected by longitu- 
dinal stiffening rods at their outer ends, and means of revolving the 
beater. The supposed advantage of the radial arms, constructed and 
arranged as described, is set forth in the spécifications as follows: 

"In revolving the beater the radial arms of the same agitate the materiala 
placed in the trough, while the longitudinal stilïening rods move closely along 
the inner walls of the trough, so as totake up the materials deposited thereon 
and return them intô the path of the radial beater-arms, wheréby the thor- 
ough mixing of the eggs, sugar, flour, or other materials is secured in a very 
short time, and a dough of the required consistency and lightness obtained. " 

The advantage and superiority of radial arms so arranged, and 
united by stiffening rods, are admitted; but it is contended that, if 
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patentable, they can be only as an improvement upon thoee eovered 
by the plaintiff's patent, for which, in other respects, they are merely 
mecbanical équivalents; that patent, it is claimed, covering, as a con- 
stituent of the combination, every horizontal shaft with projections 
suitable for beating eggs and sugar, etc. There is no claim for the 
beater alone, but only in this combination; and in every other respect, 
except as to this beater, it is admitted that the combination itself, in 
other applications, and ail the several éléments which enter into it, 
were well known and in common use before the alleged invention of 
the plaintif. For example, it is admitted that prior to that date 
churns were made and sold, and in public use, having rounded bot- 
toms and double walled sides for holding hot or cold water, and pro- 
vided with revolving dashers and mecjianism adapted to revolve them, 
although such dashers were not suitable for beating or treating eggs, 
or eggs and sugar, or like masses. There is also in proof , letters 
patent granted to John P. Eobe, No. 166,412, dated August 3, 1875, 
thus antedating those of the plaintiff several years, for an improved 
egg-beater, in which there is shown a rotating horizontal shaft, with 
radial arms or prongs projeeting from the shaft, operating between 
like bars in a fixed position, turnedin a casing, without, however, the 
double walls, by means of a crank and oog-wheel. There was cer- 
tainly nothing patentable in employing such a beater as that of 
Kobe's in a casing having hoUow sides; and having in view, there- 
fore, the state of the art at the date of the plaintiff's alleged inven- 
tion, and by means of that seeking to reconcile the action of the 
patent-ofiBce in granting the two patents, — one to the plaintiff, the 
other to the défendant, — otherwise inconsistent, itis necessary to limit 
the patent of the plaintiff to the combination described by him, em- 
bracing the particular form of beater shown in the spécifications and 
drawings. 

This relieves the défendant from the charge of infringement, and 
entifcles him on that ground to a dismissal of the oomplainant's bill, 
with costs; and it is so ordered. ,, 



Thb Heroe. 
(Biêtrîa Court, D. Ddaware. August 11, 1884.) 

1. Beamen'8 Wages— Stipulations— Dischaege. 

Where seamen were eraployed on a steam-boat to make the runfrom Phil- 
adelphia to Port of Spain for a stipulated sum, and to hâve their passage paid 
on their return to the port ot departure, and the vessel, after having gone a 
short distance to sea, was compelled to put back, and some of them were dis- 
charged by the captain because he had no further use for them, héld, that they 
were entitled to be paid the f ull sum agreed upon for their wages. 

2. Same— Lbaving Vessbl— Seaworthiness. . 

Two of the libelants having left the vessel on the ground that she was not 
seaworthy, lield, that uaseaworthiness justifies a orew in luaying a vessel, and 
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entitles tbem to thé payment of their wa£;es for the month or voyage ; and that 
the discharge of seamen and unseawoTthmess may be proved in the sama man- 
ner as other facts are proved before a cotirt or jury. 
8. Bame — Statutobt Provisions. 

Statutory provisions relating to the discharge of seamen, and the holding of 
surveys on vessels alleged to be unseaworthy, are not exclusive of other rem- 
édies thaa those therein contained. 

In Admiralty. 

Bradford db Vandegrift, for libelants. 

John M. Àrundel, for claimant. 

Wales, J. Libel for wages and damages. The libelants ehipped 
on board the Heroe, bound from Philadelphia to Port of Spain, in the 
island of Trinidad, — two of them in the capacity of quartermasters, 
two as firemen, and the remaiuder as seamen, — aiid they were to be 
paid for the run, $50, $45, and $40, respectively, and on their arrivai 
at the port of destination were to hâve their passage paid to Philadel- 
phia or New York. The Heroe is a side-wheel steam-boat, designed 
principally for river navigation, and this was her first voyage. She is 
of 102 tons burden, 110 feet long and 26 feet beam, provided with a 
single engine and a single furnace. The furnace was constructed for 
burning wood, but was temporarily adapted for the consumption of 
coal. She left Philadelphia on July 6th, last, with a crew of 14 ail told. 
She was about 24 hours in making the breakwater, and after a short 
delay for some slight repairs to the machinery, put to sea and had gone 
as far as off Cape Hatteras when she was compelled to come to anchor 
for further repairs to the engine. Before reaching Hatteras it was 
found necessary to stop the engine every few hours to clean the fires. 
By this time, aiso, it had been discovered that the machinery worked 
badly, and the vessel could not make more than three and a half or 
four knots an hour. After repeated efforts to put the engine in good 
working order, and more than one unsuccessful attempt to proceed on 
the voyage, the vessel at one time having lost steerageway, becoming 
unmanageable, and the stock of coal being considerably reduced, it 
was decided to turn back and make Philadelphia or the nearest port. 
The Heroe had first arrived off Hatteras on July lOth, and returned 
to the breakwater on July 17th. Waiting hère and at Cape May for 
orders from the owners, she was finally brought to Delaware City on 
July 26th. Between Cape May and Delaware City the three lower 
tiers of tubes of the boilers gave out, and the crown-sheet was split for 
the length of six inches. The steam-boat was provided with sails, but 
it was not pretended that they were sufi&cient for her navigation. The 
captain sunnised that by removing the paddies he might hâve pro- 
ceeded under sail. At Delaware City the two quartermasters left the 
vessel on açcount of her unseaworthiness, and on the groùnd that the 
voyage had been broken up and abandoned, and beirig refused pay- 
, ment of their wàges filed their libel. Snbsequently the firemen and 
seamen filed* their libel for wages, alleging that the captain had dis- 
charged them. By agreement of counsel the testimony taken under 



the first libel applies to tlie second, and both bave been Consolidated. 
I eutertain no doabt of the fact of the discharge of the âremen and 
eeamen. The testimony of the libelànts establishes the fact, and the 
captain admitted to the marshal that he had no further use for the 
men; that they were at liberty to go; and he permitted them to take 
their effects from the vessel. The answer dénies that the men were 
"regularly" disoharged, but the proof is too clear for discussion that 
they were virtually and practically discharged, and a deoree will be 
entered for the payment of their wages as stipulated in the shipping 
articles, less advances and crédits. I hâve not been satisfied that 
they are entitled to any further compensation or damages. It is true, 
they expected to make the run out and return before August Ist, but 
they hâve not suffered a long détention. 

The case of the quartermasters turns on a différent question, to- 
wit, the unseaworthiness of the Heroe, and the déviation from and 
abandonment of the voyage for which they were engaged. They do 
not allège that the captain discharged them. The answer speciâcally 
dénies unseaworthiness or abandonment, and claims that the fleroe 
was brought back to Delaware City "for the purpoee of having her 
steam-engine put in proper order and repair, so as to enable said 
steam-boat to résume or proceed on her voyage to said Port of 
Spain," etc., "which repairs, as respondent has been informed, will 
be completed on or about Tuesday next, the fifth instant." "Sea- 
worthiness implies the abUity of a ship or other vessel to make a sea 
voyage with probable safety; that is, that she shall be tight, stanch, 
and strong, properly manned, provided with ail necessary stores, and 
in ail respects fit for the intended voyage. " Bouv. Law Diot. Con- 
flning the inquiry to the fitness of this vessel to make the run from 
Philadelphia to the island of Trinidad, a distance of 2,300 miles, the 
testimony', not alone of the libelànts but of the captain and chîef 
engineer, is conclusive. The vessel is well built for one of her class, 
and her officers appear to be experienced and compétent, but there 
was such a defect in her machinery, owing to faulty construction, or 
the ill adjustment of its various parts, that the chief engineer re- 
ported at the time when it was decided to turn back that he could do 
nothing with the engine. The experiment of sending such a vessel 
on a voyage of 2,000 miles was somewhait hazardous, and the refusai 
of thèse libelànts to stand by her is not remarkable, The vessel was 
altogether dépendent on her engine for propelling power, and when 
that failed from faulty construction, or by reason of the négligence or 
want of skill on the part of the owners, the vessel could no longer 
be considered as fit for the voyage for which she was intended. A 
rotten or leaky huU or brokèn masts are no greater évidences of un- 
seaworthiness than is a defective engine, under the circumstances 
surrounding this case. The libelànts shipped on the Heroe on the 
faith that she was in ail respects well found and provided as a steam- 
boat should be, and when they had good reason to believe that she was 
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a failure, and that their lives would be endangered by agaîn going to 
sea in her, their oonduet in leaving cannot be considered as censur- 
able. It is quite probable that the machinery may be rectified and 
made to work as originally designed, and the vessel nltimately reach 
its destination, but in the mean time are the libelants compelled to 
remain on board indeûnitely, without additional compensation, and to 
forfait their stipulated wages unless they make the run to Trinidad ? 
Had the steam-boat encountered storms or head-winda, and her voy- 
age been delayed by thèse or other périls of the sea, the libelants 
must hâve been without warrant or justification for their action, and 
it wonld bave been their duty to remain on the vessel until the voy- 
age was ended. But this is obviously a différent case. She was not 
thwarted by the éléments, but by reason of her own inhérent defects. 
The engine and boiler of the Heroe will require considérable repair 
and altération before she is fit for sea, and the évidence affords no 
satisfactory information when thèse repairs will be completed. 

I think this vessel was unseaworthy frOm the facts already stated. 
The chief engineer testified that the air-pump was too small, and 
that the draughtsman of the machinery had made a mistake as to its 
size. The engine worked stiffly and slowly, being new and untried. 
The speed never exceeded, if it reached, five knots an hour. The 
furnace was not intended for wood-burning, and before the officers 
had decided to put back to the Delaware there was not coal enough 
left to carry her to Bermuda. The sails were not sufQcient for her 
navigation, and had she met tempestuous weather the lives of the 
crew would hâve been imperiled, and probably lost. 

It is not denied that unseaworthiness releases a crew, and that they 
become entitled to their fuU wages for the month or for the voyage; 
and, if by the month, then for the time they served, witlj the allow- 
ance of a reasonable time for their return to the port of deparlure. 

The objection made by respondent's counsel, that this court cannot 
entertain jurisdiction of the libels because thèse libelants hâve not 
complied with certain provisions of the acts of congress relating to 
the discharge of seamen and to the holding of surveys on ships alleged 
to be unseaworthy, cornes too late. The case has been beard on its 
merits. The diseharge and the f act of unseaworthiness can be proved 
at any stage of the proceedings. Besides, the statutes referred to are 
not exclusive of other remédies. 

It is not necessary to consider the question of abandonment of the 
voyage. 

A decree will also be entered for the payment of the quartermas- 
ters. 

Authority for the positions taken will be found in 3 Kent, Comm. 
187, 204, 205; Work v. Leathers, 97 U. S. 379; U. S. v. Nye, 2 Curt. 
C. C. 225; 1 Abb. Adm. 409; 1 Pars. Adm. Law, 47; Bray v. At- 
lanta, Bee, 48; The Cyrus, 2 Pet. Adm. 407; The'Frank C. Barker, 
1.9 Feo. Eep. 332 ; The Edward, Blatchf. & H. 286. 
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Block V. Atchison, t. & S. F. K. Co. 

{Circuit Oaurt, E. 1). Missouri. September 17, 1884.) 

1. Pbactice^Juhisdiction — Section 1 of Act of Makch 3, 1875jv Honstbubs. 

Where a raiJi-oad coi-poiatii)n organized, and, having its road in one state, 
lias an office in another f nr the purpose of soliciting business, and has an agent 
in charge of such office, eraployed for tlie purpose of furtliering'the business 
of the Company in the state in which its road runs, It may be sued in the dis- 
trict where such office is located, and is to be considered "found" in such dis- 
trict, within the meaning of section 1 of the act of March 3, 1875, concerning the 
jurisdiction of circuit courts. 

2. SAÎtfE— 8ERTICB OF PrOCESS. 

in such cases, service of process upon the agent in charge of the office is 
valid. 

Plea to the Jurisdiction. 

This is an action for an injury alleged to hâve been reeeived în 
Kansas through the négligence of défendant, a Kansas corporation. 
The defeudant's road does not extend into Missouri, but it has an of- 
fice in both Kansas City and St. Louis. The service in this case was 
upon the officer in charge of the company's office at the latter place. 
The défendant claims in its plea that the court has no jurisdiction 
for the foUowing reasons, viz. : Because it is not an inhabitant of or 
found within this district, within the meaning of the act of congress; 
because no part of its road was or is in the Eastern district of Mis- 
souri; because the cause of action did not accrue in Missouri- and 
because the défendant did not keep, at the commencement of this 
suit or service of writ, an officer or agent for the transaction of its 
URual and customary business in this district, within the meaning of 
the laws of the state of Missouri and the acts of congress, and there- 
fore cannot be sued in this district ; because the agent served was not 
such an agent as could be legally served with process against this d-)- 
fendant. 

Dyer, Lee & Ellis, for plaintiff. 

James Hagerman, for défendant. 

Beewer, J., (orally.) I hâve well-settled convictions in référence 
to this matter, because I hâve had this question of service on foreign 
corporations before me in two or three districts. True, it was pre- 
sented in différent phases; but I bave had occasion to fully exam- 
ine the question. In Kansas we bave a statute that authorizes serv- 
ice upon railroad corporations by delivering process to an agent who 
sells tickets; and in one case I had before me, service was attempted 
to be made on the Chicago, Burlington & Quincy Railroad Com- 
pany by serving an agent of the Kansas City, St. Joe & Council 
Bluffs Railroad, on the claim that he was in the habit of selling cou- 
pon tickets over the Chicago, Burlington & Quincy Railroad, and 

iKeported by lîenj. F. Rex, Esq., of tlie St. Louis bar. 
v.2lF,no.9— 34 
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therefore, as he had been doing that several years, and those tickets 
had been recognized by the Chicago, Burlington & Quincy Railroad, 
he was the agent of that road to sell tickets. I set aside that service, 
because I thought the act extended only to agents who were direct 
agents, and he was a mère subagent, and only authorized to reçoive 
service as the agent of the St. Joe & Gouncil Bluffs Eailroad, the 
corporation by which he was directly employed, and to which alona 
he accounted. There is a case later than those spoken of by coun- 
sel, which, if my memory serves me right, went to the suprême court 
of the United States from Michigan, where, under a statute author- 
izing service on the président or chief officer of a corporation, serv- 
ice was made on some chief ofBcer of an eastern corporation who 
was simply passing through the state ; and, whatever court decided 
it, it was held that the corporation was not found in the state unless 
it had an office thore for the transaction of business in the state, and 
that the mère temporary traveling of an officer through the state 
did not locate the corporation there. That applies to the case which 
was decided by the court this moming, where service was had on a 
traveling salesman, who, for ail the return disclosed, was merely 
traveling through the state, and therefore was not a sufficient service. 

But, in this case, this corporation défendant has established a bus- 
iness office hère, and has an agency. It does not run its raiiroads 
hère, carry passengers, or transport freight within this district, but 
it has an office hère for the purpose of soliciting business, and haa 
an agent hère, — not a subagent, but a direct agent, — employed for 
the purpose of furthering the transportation business of the corpora- 
tion in the states where its road runs; the same asvarious manufac- 
turing and insurance corporations hâve offices established in différent 
cities for the purpose of extending their business; and, wherever they 
hâve an. office established, an agency is created. It seems to me that, 
within the purview of this statute, the corporation is found wher- 
ever such an office and agency is established. 

In this particular case it is perhaps a hardsbip in bringing the 
suit hère, since the cause of action arose, the injury was done, in 
the state of Kansas; yet, on the other hand, if a contract was made 
hère by their agent, there would be, under some circumstances, very 
just ground for saying that this was the place for litigating any ques- 
tion arising thereunder. If freight had been transported, and a dis- 
^jute arose afterwards as to the terms of the contract, hère would be 
the place where it was made; hère would be the place where the 
rates of freight were proposed and accepted, and there might be 
great propriety in having the litigatiou hère. So, where an insur- 
ance corporation of some eastern state enters into an insurance con- 
tract hère, any litigation in case of loss ought to be had hère, and 
the insured ought not to be compelled to go to the state where tbe 
corporation exists for the purpose of establishing his demands. A 
very wise Une of demarkation might be that where a suit is brought 
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against a corporation outside of the state where it exista in the first 
instance, the litigation should be limited to such contracta as are 
made at the place where the suit is commenced. But, as the statute 
now is, if the corporation is found hère for the purposes of any suit, 
it is found for the purposes of ail suite. It seems to me, within the 
purview of the statute, that wherever a railroad corporation has es- 
tablished an agency, where it has an office, ^n agent directly em- 
ployed by it for the transaction of its business, (and that is not lim- 
ited to the mère business of running its road, carrying freight and 
passengers, but includes any transactions or contracts with the view 
of increasing or furthering such regular business,) in such case it is 
found within the district. I do not think the section referred to by 
counsel as to the jurisdiction of the circuit court, in a state in which 
there are two districts, has any application to tbis case, for hère the 
défendant is a corporation of another state, and therefore not any 
more a résident of one than the other district in thia state. The 
plea to the jurisdiction will be overruled. 



BiscHOFFSBEiii V. Baltzeb and others. 

{Cirevit Court, 8. D. New York. September 9, 1884.) 

Pbincipaii Airo Agent— Intbrbst on Monbt Retained bt Aoent — Batb of 
Intbbbst — Law of Place. 

Money, voluntarily left by a principal in the hands of an agent, lies without 
interest until some request for it or occurrence cliatiges the character of the 
deten tion ; but whea the détention is against right, interest from the time when 
tbe money should hâve been pald to the principal, at the rate flzed by the law 
of the place where it is detained, is chargeable to the agent. 

In Equity. 

Joseph H. Choate, for orator. 

Chas. M. Da Costa, for défendants. 

Wheblbb, J. There having been an order for a decree aetting 
aside the basis of a charge by the défendants to the plaintiff of $63,- 
125i in an account current, as paid for $100,000 North Carolina 
state bonds which proved to be void, and for a resettlement of the 
account, several questions hâve been made as to carrying ont the 
décision made. Bischoffsheim v. Baltzer, 20 Fbd. Ekp. 890. As 
this is the only item open, it can be adjusted on its own merits, and 
the balance due ascertained without référence to a master, so far as 
appears to be claimed. 

Firstly, this charge was made foUowing sales of gold made by the 
défendants for the plaintiff, and the proceeds credited to a larger 
amounf than tbis charge, so that gold f urnished by the plaintiff may 
be said to, in effect, hâve paid for the bonds. It is urged, if the ar- 
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gumentis nnderstood, that on setting aside the charge the plaintiff îs 
entitled to what would replace so much .of the gold as would balance 
the charge. There would appear to be much plausibility in this 
claim if the transaction had been that the défendants swapped the 
bonds to the plaintiff for the gold. But in fact the plaintiff made no 
trade with the défendants for the bonds. The défendants charged the 
plaintiff so much as paid out for the bonds. The plaintiff, supposing 
that the money was actually so paid, let the charge stand for the 
amount. The other transactions were separate from this, and wonld 
hâve taken place if this had not. This charge did not increase or di- 
minish the amount of gold bought or sold. It diminished the plain- 
tiff 's crédit with the défendants exactly as much in money as the 
amount of the charge. Exactly that amount of money would hâve 
made the plaintiff whole in respect to this charge, at that time. The 
amount is the same now, unless interest is to be added. 

The account shows that interest on balances was carefuUy com- 
puled from time to time covering this period. By the making of this 
charge the plaintiff lost the interest on its amount to the closing of 
the account. Had the charge not been made, his interest would bave 
been enough more, and the défendants' enough less, to amount to 
that. So, by understanding and contract, the plaintiff is entitled to 
interest on the item, or rather on the amount which balanced it, un- 
less there is something in the transaction and what followed to repel 
such allowance. There is no doubt, probably, but that, as claimed for 
the défendants, money voluntarily left by a principal in the hands 
of an agent lies with out interest until some request for it, or occur- 
rence, changes the character of the détention. Neither does there 
appear to be any question but that whenever the détention is against 
tight interest foUows. Stone Cutter Co. v. Windsor Manufg Go. 17 
Blatchf. 2é. 

The question hère is as to the character of this détention. The 
void bonds were the défendants' bonds. There was no sale from the 
défendants to the plaintiff. The plaintiff had the right to treat the 
transaction as a sale to his firm when he knew what it was, but never 
bas done so. The défendants kept the money themselves, as the price 
of their bonds, and represented that they paid it to others for the 
purchase of others' bonds. They had the bonds ail the while. They 
detained the money against the right of the plaintiff ail the while, but 
he did not know it. His right did not accrue with his finding out; 
he found out a right already accrued. When he found out his right, 
he might, it is true, bave waived it ; but his f ailure to waive it did not 
create it, but saved it. It appears to bave been saved as it was in 
the beginning, and as it would bave been if it had been asserted 
then, — a right to the money which the charge met, with interest. 
The money was detained in New York, and the law there as to the 
rate of interest must govern. Ekins v. East India Co. 1 P. Wms. 
396. This seems to be settled at 7 per cent, while the légal rate 



NEW OâSTLE MOBTHBIBN BY. 00. V. SIMPSON. 633 

was 7, and at 6 while the légal rate was 6, by the décisions of the 
highest court of the state. Reese v. Rutherford, QX) N. Y. 644; San- 
ders V. L. S. é M. S. Ry. Co. 94 N. Y. 641; O'Brien v. Young, 96 
N. Y. 428. It is suggested that objections to évidence should be 
passed upon formally before entry of decree ; but there is no motion 
to suppress testimony, nor any question raised by objection that the 
décision of would be controUing upon any principal point. Tbere is 
no occasion to pass upon such questions in détail. 
Decree entered accordingly. 



New Castle Northekn Ey. Co, v. Simpson. 
{Circuit Court, W. J). Pennsylvania. August 13, 1884.) 

1. Rah^koad Company— Oontkact Ultiia Vikbs — Rescission— Part Perform- 

ance. 

A court of equity, upon a bill flled by a corporation, will rescind a contract 
stïll executory into which it has entered, where tlie sarae is ultra vires and 
against public policy, àltiiough ail the stockholders may hâve either expressly 
assentcd thereto or acquiesced for a season therein, and in its partial exécution 
by the other party. 

2. 8amb— Constitution op Pennstlvania — Contbact to Constkuct Railroad. 

Tlie constitution of the state of Pennsylvania provides that "no corporation 
sliall issuu stocks or bonds except for raoney, labor done, or money or property 
actualiy received; and ail fictitious increase of stock or indebtfdness shall be 
void." An incorporated railroad compaiiy of that state entered into a con- 
struction contract whereby the contraclor agreed to furnish ail the materials 
and do aJl the work nccessary to construct the company's road, at an expendi- 
ture, however, not exceeding $200,000 ; and in considération thereof the Com- 
pany agreed to issue to the contractor $300,000 of its capital stock as fuliy paid 
up, and $300,000 of its first mortgage bonds. The materials could be furnislied 
and thè road built for $180,000 cash. Held, that the contract contravened the 
constitutional provision, and was ultra vires and void. 

S. Samb— Pennstlvania Btatutes of Aphil 4, 1868, and April 18, 1874. 

Tlie actof assembly of April 4, 1868, limits theamountof a railroad com- 
pany's construction mortgage bonds to the amount of the capital stock sub- 
scribêd, and authorizes the issueof such bonds in amounts notexceeding double 
the amount actuall}' paid up of the capital stock subscribed ; and the act of 
April 18, 1874, forbids any corporation to increase the amount of its indebted- 
ness beyond the amount of its capital stock subscribed, until the amount of its 
capital stock subscribed shall be fuUy paid in. Held, that the performance by 
the raifroad company of its said contract invclved a violation of thèse stat- 
utory provisions, it appearing that no part of its subscribed capital stock, 
which was $250,000, had been paid in. 

4. Same — Part Pbrfokm.ance by Contractor — Compensation. 

Before the bill was flled the contractor had entered upon the work of con- 
struction, and he has expended upwards of $iO,000. Held that, while the con- 
tract must be rescinded as one which the corporation had no lawf ul power to 
make or perform, yet the rescission should be upon terms securing to the con- 
tractor just compensation, his conduct being free from actual bad faith 

In Equity. 

R. B. McCombs, Frank Wkitesell, and J. B. Brawley, for complain- 
ant. . 
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J. H. McCrearyj D. B. Kurtz, and ManhM Brown, for respond- 
ent. 

AcHESON, J. The purpose of this bill, which was filed on Decem- 
ber 16, 1883, in the court of common pleas of Lawrence county, is 
the rescission of a construction contract between the plaintifE (the 
New Castle Northern Eailway Company) and the défendant (Thomas 
P. Simpson) on the ground that it was beyond the powers of the 
plaintifE company to enter into such contract or fulfiU ita terms, it 
being against public policy and in violation of the state constitution, 
and its exécution involving also an infraction of certain statutory en- 
actments. The plaintifiF company was incorporated under the lawa 
of Pennsylvania on the first day of February, 1883, with power to 
construct a railroad in Lawrence and Mercer counties, the articles of 
association fixing the capital stock at $250,000, in shares of $50 
each. This capital stock was ail subscribed for by nine individuals, 
but it bas never been called in, nor bas any part thereof been paid. 
On May 25, 1883, at an irregularly called stockholders' meeting, — 30 
days' newspaper notice only having been given, instead of 60 days* 
notice, as required by law, — it was resolved that the capital stock be 
"increased to |30,000 per mile." 

On the fifth day of October, 1883, the plaintiff and défendant en- 
tered into a written contract whereby the défendant agreed to f urnish 
ail the materials and do ail the work necessary to construct the rail- 
way of said company from the junction with the Pittsburgh à Lake 
Erie Eailroad, in the city of New Castle, in Lawrence county, to the 
town of Middlesex, in Mercer county, Pennsylvania, a distance of 
about 16 miles, with sidings and branches 2 miles in length ; and in 
considération thereof the plaintiff agreed to pay and deliver to the 
order of the défendant, from time to time, as required by him, its cap- 
ital stock and first mortgage bonds at the rate of $30,000 in fuU-paid 
capital stock and $30,000 at par of first mortgage bonds, for each 
and every mile of track constructed under the agreement ; the con- 
tract, however, expressly providing that the sum which the. défend- 
ant was to expend was not to exceed $200,000. 

According to the terms of the contract, its fulfillment would require 
the delivery by the company to the défendant of $540,000 of paid-up 
capital stock, and $540,000 of first mortgage bonds; but by a sep- 
arate instrument of writing, bearing the same date, the défendant as- 
signed $480,000 of thèse securities, viz., $240,000 of bonds and $240,- 
000 of stock, to two of the directors of the company, in trust, to be 
used in paying for rights of way, etc. The évidence warrants the con- 
clusion that the bona fide cash expenditures to be covered by this 
trust would be greatly less than the nominal value of the assigned 
securities, and that one main purpose to be subserved by the trust 
arrangement was the securing to certain directors and promoters of 
the company large profits out of the right of way, which, for the most 
part, was located upon the bed of an abandoned canal which thèse 
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parties had purchased for the company at a low price. It îs, how- 
ever, due to the défendant to say that he had no personal interest in 
thèse proposed illegitimate gains. A construction contract of the 
same gênerai character had previously existed with one W. W. Keed, 
but, by agreement, it was canceled on or about October 5, 1883, Simp- 
son paying $5,347.43 for work, etc., done under it. 

On October 23, 1883, in order to obviate objections raised by some 
of the directors of the company, the défendant executed an instru- 
ment wnereby he agreed to certain modifications of his contract, not 
material, however, to the décision of the présent questions before the 
court. The défendant l)egan work under the contract shortly after 
its date, and proceeded therewith until about January 14, 1884, when 
he was stopped by a preliminary injunctiou issued by the said court 
of common pleas. The cause having been subsequently removed by 
the défendant into this court, the injunction was hère so modified, by 
an order made March 12, 1884, "as to leave the défendant, Thomas 
P. Simpson, at full liberty to proceed with the work of construction 
under said contract. " The défendant, however, never resumed opéra- 
tions, and the work of construction has been at a staud-still. The 
défendant testiûes that his cash, expenditures bave been $42,229.69, 
but this includes ties ordered, but, it would seem, not delivered. 

The évidence shows, and, indeed, it is one of the admitted facts in 
the case, that the railroad can be built under the contract of October 
5, 1883, and its specificatioûs, for $180,000 cash. 

Upon the proofs two questions arise for solution, viz. : First, 
whether the construction contract on the part of the railway com- 
pany is ultra vires, as claimed; and, if so, then, second, whether the 
case is one for the interposition of a court of equity to rescind it, at 
the instance of the company. 

1. It is certainly true, as the defendant's counsel urge, that rail- 
road corporations hâve frequently contracted to pay for the construc- 
tion of their roads in stock and bonds in amount, at the par value 
thereof, much in excess of the actual amount it would cost or was 
worth; and, undeniably, such contracts hâve received judicial sanc- 
tion. Van Cott v. Van Brunt, 82 N. Y. 535, 539; Ang. & A. Corp. 
§ 590a. But the contract now before the court must be tested by a 
provision of the constitution of the state of Pennsylvania, in the words 
following: , . . 

"No corporation shall issue stocks or bonds except for money, labor done, 
•or money or property actually received; and ail fictitious increase of stock or 
indebtedness shall be void. The stock and indebtedness of corporations shall 
not be increased except in pursuance of gênerai law, nor without the consent 
of the persons holding the larger amount in value of the stock first obtained, 
at a meeting to be held after sixty days' notice given in pursuance of law." 
Article 16, § 7. 

In view of this constitutîonal inhibition,, can the construction con- 
tract qf October 5, 1883, stand? The scope of this section has not 
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been judicially determined, nor even considered hitherto, bo far as I 
am advised. Therefore, of its purview it becomes me to speak with. 
caution. The intention would seem to be to interdict every issue by 
a corporation of stocks or bonds which do not in good faith represent 
a considération in labor done, or property or money reoeived, sub- 
stantially corresponding in value with the face amount of such issue. 
But, upon a much less stringent construction, is it possible to sus- 
tain the issue of stock and bonds contemplated by the agreement 
tnder considération? By its express terms, as we hâve seen, the 
défendant is not to expend more than $200,000, and it is conceded 
that his entire expenditures for materials and in work would not, in 
fact, exceed $180,000; yet, therefor, the corporation is to issue to him 
its full paid-up capital stock to the amount of $300,000, and its first 
mortgage bonds to the like amount of $300,000. For every dollar's 
worth of labor done for the corporation, or property received by it, 
or of money expended in its behalf, the défendant is to receive more 
than threefold in the stock and bonds of the company. A door is 
thus to be opened for throwing upon the market, to the beguilement 
of confiding people, .corporation securities apparently representing 
$600,000 of real value, but having «actually behind them $180,000 
of value only. The above-quoted section of the new constitution of 
the state bas strangely miscarried, if such an issue of "watered 
stock" and unsubstantial bonds can be emitted. If the transaction 
in hand is not within its prohibition, it would be difficult to conceive 
anything that would be. If the proposed issue of stock and bonds 
beyond the sum of $180,000 would not be "fictitious," it is hard to 
divine the meaning which the framers of the constitution attached to 
that word. 

Again, Ihe authority to issue the proposed mortgage bonds is to be 
deduced from section 8 of the gênerai railroad law of April 4, 1868. 
2 Purd. 1213, pi. 8. But that section limits the indebtedness so 
to be created to the amount of capital stock subscribed, and author- 
izes "the issue of the bonds of the company therefor, in such amounts 
as shall not exceed double the amount actually paid up of the capital 
stock subscribed." And by the proviso to section 1 of the act of April 
18, 1874, (P. L. 61,) regulating thé manner of increasing the capital 
stock and indebtedness of corporations, it is enacted "that no cor- 
poration shall increase the amount of its indebtedness beyond the 
amount of its capital stock subscribed, until the amount of its capital 
stock subscribed shall be fuUy paid in." Now this construction con- 
tract entirely disregards thèse wholesomestatutory restrictions. The 
original capital stock of the plaintiflf company (ail subscribed for in 
the articles of association) was $250,000, — a sum far more than is 
necessarj to accomplish ail that the défendant bas bound himself to 
do; yet not one dollar thereof bas been called or paid in. Upon the 
uncontradicted proofs it is perfectly plain that the intention of ail par- 
ties hère was that this enterprise should be conducted without any 
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cash capital, and altogether upon the basis of an issue of corporation 
stock and bonds amounting to |1,OSO,000, — a sum enormously in ex- 
cess of the ipquirements of the railway Company were its affairs hon- 
estly managed in obédience to the constitution and laws of the state. 
To make or perform such a contract as the one in question was be- 
yond the lawful powers of this corporation, and the défendant was 
bound vo know its légal ineapacity. 

2. There can be no doubt that a court of equity may entertain a 
bill to avoid a contract of a corporation ■which it had no power to 
make. Auburn Aeademy v. Strong, Hopk. (N. Y. Oh.) 278. And 
constructive fraud involving a breach of trust, or an abandonment 
of chity, or a violation of public policy, is a recognized ground for 
équitable interposition for the cancellation of agreements. 1 Story, 
Eq. Jur. § 694. Where there is fraud against public policy, a court 
of equity will rescind, notwithstanding the party plaintifif bas partic- 
ipated therein, if public poijcy would be defeated by allowing the in- 
strument to stand. Id. §§ 695, £95a. And so long as the contract 
continues executory, the maxim "in pari delicto" does not apply al 
ail. Ad. Eq. *175; Spring Co. v. KnowUon, 103 U. S. 49. Thèse 
principles open the way for équitable intervention hère, and nothing 
appeare to induce a déniai of the relief sought. It is, indeed, infer- 
able from the évidence that ail the stockholders of the plaintiff Com- 
pany either expressly assented to the contract of October 5, 1883, or ac- 
quieseed for a season therein. But it is shown in Thomas v. Railroad 
Co. 101 D. S. 71, 33, that a contract not within the scope of the powers 
conferred on a corporation, and against public policy, cannot be made 
vaiid by the assent of every one of the shareholders. Nor is it a sufiB- 
cient reason for ref using to interfère, that some of the directors, who 
were parties to the indefensible scheme for private spéculation here- 
tofore referred to, were active in promoting this suit, and in its prose- 
cution. Even for them there is a locus penitentice. Spring Co. v. 
Knowlton, supra. They, bowever, are not the compJainants. The 
suit is by the corporation, which owes a paramount duty to the pub- 
lic. Its former course was inexcusable, indeed; but, having retraced 
its false steps, it is now in the right pathway. Having entered into 
a contract forbidden by public policy, (as was said in Thomas v. Rail- 
road Co., supra,) "it was the duty of the company to rescind or aban- 
don it at the earliest moment." This it bas done; but to the end 
that it may the better discharge its obligation to the publie, it needs 
the aid c' a court of equity to set aside the improvident and illégal 
contract with which it is embarrassed. The railroad is unfinished. 
The work o'^ construction has ceased. Although free to proceed, the 
défendant for many months has done nothing. His inaction is, doubt-- 
less, wise ; for, were this bill dismissed, he could not expeet a court 
of equity to decree the spécifie performance of his construction con- 
tract ; and if at law he could recover at ail for future work, it would be 
as upon a quantum meruit only. It is better for the défendant that 
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there should be a deoree of rescission, for it may be coupled with équi- 
table tenus seoaring bim a just allowance. And this would be right; 
for, notwithstanding the charge of positive bad faitb made by the 
plaintiff's counsel at the hearing against the défendant, notbing bas 
been shown to deprive him of payment at a fair rate for ail materials 
furnished and work done by him under the contract. 

Such an allowance will be made, and to ascertain the amount 
thereof it will be necessary to send the case to a master. 

Let a decree be drawn in accordance witb the foregoing views. 



LeÔlancha Battbey Co. v. Westebn Electbio Co. 

(Ciremi Court, 8. li. New York. August 25, 1884.) 

Tradk-Mabk— Validity oï- Makk in Dotjbt— Preliminaby Injunction. 

Where it is very doubtful whetlier the name claimed as a trade-mark does 
not describe the articles themselves, aud the klnd of them, and indicate that 
they are made according to the patent known by the name claimed, rather than 
that the patentée made them, a preliminary injunction should not be granted. 

In Equity. 

Edward N. Dickerson, Jr., for orator. 

George P. Barton, for défendant. 

Webeleb, J. The orator seeks, by motion for a preliminary in- 
junction, to bave the défendant restrained from asing the words, "Pile 
Leclancha" and "Disque," and the orator's style of label, upon bat- 
teries of the defendant's manufacture. Leclancha was a patentée of 
an electric battery. One form of his batteries was known as the 
"disque." The word "pile" bas been used to signify a battery. The 
prominent feature of the label is a eut of medals awarded to Leclan- 
cha's batteries. The question, of course, is wbetber thèse words and 
tbis label improperly indicate that tbe batteries come from the orator, 
or are merely descriptive of their style and qualities. The patented 
batteries, of course, would become known to some extent as Leclancha 
batteries, and the word "disque" would naturally follow that form. 
Thèse words would become apt to describe the batteries and that kind 
of them, and would indicate that they were made according to the pat- 
ent, rather than that the patentée, or the orator bearing his name, 
made them. Singer Manu f g Co.v. Stanage, 6 Fed. Rbp. 279; Bur- 
ton V. Stratton, 12 Fed. Eep. 696; Hostetter v. Fries, 17 Eed. Eep. 
620 ; Wilcox é Gibbs S. M. Co. v. The Gibbens Frame, Id. 633. As 
the medals were awarded to the patented batteries, the représentation 
of them upon the labels would be indicative of tbe réputation of thèse 
batteries rather than of their origin. Under thèse circumstances and 
authorities, the question whether thèse things ail together amount to 
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an nnlawf al représentation of the source of tbe batteries is so doabt» 
fui that the granting of a preiiminaty injuQctiou does not appear to 
be warranted. 
Motion denied. 



OlTY AND COUNTY OF SaN PbANOISOO ». MaOKBT. 
{Oireuit Court, D. Califomia. September 8, 1884.) 

1. Taxation— CoNSTiTOTioN of Caufobnia— Double Taxation. 

The conatitution of California forbids double taxation of property. 

2. Samr— Propkrtt of Corporation— Assessment of Sharbs. 

It would be double taxation to tax aii the property of a corporation to the 
corporation, and then asaess to each stockholder the shares of stock in It held 
by him, and such assessment to the stoclcholder will be void. 

& Same— Phesumption of Owkbkship. 

The constitution and laws of California require ail propertv to be assessed 
and taxod to the owner; and as it is a légal presnmption that ail property of a 
corporation has been assessed to the corporation, in the absence of a showing 
to the contrary, an assessment of stock to a shareholder will be consldered a 
double assessment, and void. 

4. Same — Assessment in Gboss — Validity. 

Semble, that an assessment in gross upon the aggregate of a great many 
thousand shares of stock in numerous corporations organized for a great variety 
of purposes, having no relation whatever to each other, and no common élé- 
ment of value, such as banking, mining, milling, lumbering, commercial, gas, 
moneys, solvent crédits, etc., is void. 

Action under California statute of April 23, 1880, to recover taxes 
for 1880-Sl, with penalties and interest. 

David Me dure, for plaintiff. 

B. C.Wkitman, for défendant. 

Sawyeb, J. This is an action to recover city and county and state 
taxes for the fiscal year 1880-81, together with 5 per cent, penalties, 
^nd interest at 2 per cent, per month, amounting, in the aggregate, 
to nearly $500,000, of which aggregate about $236,000 is the amount 
of the taxes originally levied. 

The action is brought under the statute of April 23, 1880, preserib- 
ing a form of complaint, which requires the complaint to "describe 
the property as assessed." The description of the property in the 
complaint, and consequently "as assessed," is as follows: 

"Seven thousand one hundred and twenty-five shares stock If évada Bank; 
3,200 shares stock Pacific Mill and Mining Company mining stock; 250 shares 
stock Pacific Wood, Lumber, and Flume Company; 1,000 shares stock San 
Francisco Gas Company; 47J shares stock G-iant ÎPowder Company; 3,000 
shares stock Virginia and Gold Hill Water Company; 937 shares stock Golden 
City Chemical Works; solvent crédits, money; 39,570 shares of California 
Mining Company stock; 61,410 shares Consolidated Virginia Mining Com- 
pany; 16,386 shares Ophir Mining Company; 15,718 shares Yellow Jacket 
Mining Company; Union Consolidated and Sierra Nevada Mining Company 
stock, — assessed at the valuation of $10,680,000." 
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Défendant demurs on the ground, among ôthers, that the complaint 
does not state facts sufficient to constitute a cause of action. ïhe 
property taxed consista of stock owned by défendant in varions cor- 
porations, organized for agréât variety of purposes; and, under the 
first ground of demurrer, it is claimed that the stock, as such, is not 
taxable to the défendant under the constitution and laws of Califor- 
nia, and that the tax is, therefore, unauthorized and void. The tax 
is aiso claimed to be void as a lumping assessment. The suprême 
court of the state, in Burke v. Badlam, 57 Cal. 594, held that the 
constitution of the state does not authorize or require, but, on the 
contrary, forbids, a double taxation of property; that it would be 
double taxation to tax ail the property of a corporation to the corpo- 
ration, and then assess to each stockholder the shares of stock in it 
held by him. This décision by the state suprême court, giving a con- 
struction to the state constitution, is controUing in this court. The 
corporation is the immédiate, primary owner of ail the property of 
the corporation, the right of the stockholders in it being only deriva- 
tive and secondary. The constitution and the laws require ail prop- 
erty to be assessed and taxed to the owner, and the légal presump- 
tion is, as held in the case cited, nothing to the contrary appearing, 
that ail property of a corporation bas been assessed to the corpora- 
tion, the owner, and consequently that ail the property of the varions 
corporations whose stock bas been assessed. to défendant waa duly 
assessed to'the corporations issuing it for the year 1880-81, That 
being so, the assessment of the stock in question to défendant is, as 
to the amount assessed, a second or double assessment of the same 
property, and, as such, void. 

This is the logical, légal resuit of the décision of the suprême court 
in Burke v. Badlam, if I correctly apprehend its import, and the corn- 
plaint fails to show a cause of action on that ground. An absolutely 
void tax, certainly, can constitute no cause of action. I am also in- 
clined to think the tax void as an assessment in gross — a lumping 
assessment — upon the aggregate of a great many thousand shares of 
stock in numerous corporations, organized for a great variety of pur- 
poses, having no relation whatever to each other, and no common élé- 
ment of value, such as banking, mining, milling, lumbering, com- 
mercial, gas manufacturing, powder making, chemical works, etc., 
moneys, solvent crédits, etc. One would suppose that a party would 
be entitled to bave each class of property, having différent values, as- 
sessed by itself, so that be can détermine whetber it is properly as- 
sessed or not. An assessment in gross upon a great variety of classes 
of property, having no relation to each other, and no common élé- 
ment of value, like those described in this assessment, affords no 
means of knowing whether any particular part or class of it bas been 
properly assessed or not. It gives him no means of correcting an 
improper assessment before the board of equalization, or otherwise 
protecting himself from extortion. The authorities on this point bave 
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not been cîted by counsel, and I hâve not looked them up myself, 
and consequently I shall not now décide it. While I do not find it 
necessary to definitely décide the point, in view of the conclusion 
reached on the other branch of the objection, I deem it a proper oc- 
casion to intimate a very decided impression against the validity of 
such an assessment. The demurrer is sustained. The plaintîff de- 
siring leave to amend as to a portion of the tax, leave is granted. 



JlAMBLT V. Delawarb, M. & V. E. Co., Substituted, etc. 

(Circuit Court, D. Delaware. July 21, 1884.) 

1. CoViaifANT — IMPLIBD CoNTRACT— CONDITION PRECEDENT— DaMAGES — PlBAD- 

ING. 

By articles of agreement under seal, dated May 8th, execnted by H. and a 
railroad company, H. agreed to furnish labor and materials for laying ties and 
rails on the tljlrd division of the company's road, from their dépôt grounds at 
G. to the shore of the Delaware bay, near L., and on the projecting wharf or 
pier to be constructed in connection therewith, — about 17 miles in ail; and 
the satd thlrd division was to be ballasted and dnished by the first of August 
next, if the raiJs and ties could be had by that time. H. was aiso to build and 
construct the wharf in conformity with the spécifications set ont in the agree- 
ment. The work was to bc begun within 30 days after signing the articles; 
ail the piles of the wharf to bedriven by the lastdayof July; and the said wharf 
and the whole of the said division were to be flnished and completed oy the 
thirty-flrst of October ensning. It was fiirther agreed that immediatelf upon 
signing the said articles the plaintiH should subscribe for $150,000 of the capital 
siock of the company, ceriiflcates for which were to be issued to him in part 
compensation for his services, etc. On the twentieth of August, while H. was 
engaged in the performance of his contract, and was ready, willing, and abla 
to carry on, prosecute, and finish the same in manner and form, etc., he was 
prevented by the company from so doing, and was wholly discharged ; and 
thereupon he brought his action for,a breach of the coveuant. The déclaration 
contains seven counts, to five of which the défendant demurred, alleging that 
the covenants déclarée! on were not the covenants of the défendant, but were 
répugnant to the express covenants in the articles of agreement ; also, that the 
plaintifl, having ncglected or failed to subscribe for the stock, begin the work, 
or finish the tliird division at the times agreed on, could not raaintain this ac- 
tion. Held, that the agreement on the part of the plaintilï to do the work, and 
on the part of the défendant to pay for it, raised an implied covenant on the 
part of the latter to permit the plàinlifl to do the work ; that the time stipu- 
lations were not conditions précèdent, not being made so in terms, nor can they 
be implied, being only agreements of the plaintilï, for the breach of which he 
might be iiable to damages, if the défendant could show any damages resulting 
therefrom. If plaiiitiŒ's delinquency in thèse particulars evinced an intention 
on his part to abandon the contract, and not perform it at ail, it would be évi- 
dence on that issue ; and abandonment would hâve authorized the défendant 
to consider the contract at an end, and to stop the plaintiff from further Inter- 
nif-ddling with the road and pier. The défendant could hâve pleaded justifica- 
tion of the prévention and discharge of the plaintifE, and put in évidence his 
failure on the time stipulations, his want of reasonalile diligence, etc., in sup- 
port of such a plea. 

2. Bame— Damages. 

Where one party agrées to perform a service or work which nece.ssarily re- 
quires time and progiess 'n the performance, and is to receive a compensation 
from the other party iherefor, if the party for whom the service or work is to 
be done puts an end to the performance, either before its commencement or 
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during its progross, the other party, though able and willing to proceed, can- 
not recover compensation for work not done, but can only reoover damages 
for the Toreach of the contract ; and, those damages wiU consist of his outlay 
already incuned, and of the profits which he would hâve realized had he been 
permitted to complète the work ; or in place of outlay, ■vrhen the compensation 
for the service is divisible, he may recover compensation for the service alleady 
performed, and damages for being prevented from completing his contract. 

3. PlEADINQ— IbSUES RaISBD BY PIiBA. 

Pleas -which attempt to raise an immaterial issue, or take issue upon a mat* 
ter of law, ?ield bad on demurrer. 

In Covenant on Demurrers. 

Anthony Higgins and Edward G. Bradford, Jr., for plaintiff. 

Jacob Moore and William G. Spruance, for défendant. 

Before Bradlet, Justice, and Wales, J. 

Bradley, Justice. Tbis is an action of covenant, brought on an 
agreement under seal, made the eighth of May, 1869, between the 
plaintiff and the original défendant, whereby the plaintiff agreed to 
lay the superstructure of the defendant's railroad from Georgetown 
to Delaware bay, near Lewes, about 17 miles, under the direction of 
the company's engineer ; and to build a pier out into the bay, accord- 
ing to certain spécifications, and to furnish the cross-ties, iron rails, 
timber, and other materials therefor. The plaintiff further agreed 
to begin the work within 30 days from the exécution of the agree- 
ment; to complète the road to the dépôt grounds at Lewes by the 
first day of August then next, if the rails and ties could be had by 
that time; to hâve the piles of the pier driven by the last day of 
July; and to complète the whole work by the thirty-first day of Oeto- 
ber. In compensation for the work thus contracted for, the détend- 
ant agreed to pay the plaintiff $176,000 in the internai improve- 
ment bonds of the state of Delaware, (to be furnished to the de- 
fendant as provided for by an act of the législature passed in 
1865, and the amendments thereof,) and $150,000 in certificàtes of 
fuU-paid stock of the company, for which the plaintiff was to sub- 
scribe on the exécution of the contract. This considération was to 
be paid as foUows : Sixty thousand dollars as soon as that amount 
of materials should be furnished and labor performed, according to 
the estimate of the engineer, and monthly thereafter, upon like esti- 
mâtes, in amounts equal to the materials furnished and labor done 
during each month, respectively, with any balance before unsettled 
for ; the part payments to be in bonds and stock, proportional to the 
respective amounts of bonds and stock to be paid for the whole work. 

The déclaration has seven counts, in each of which the agreement 
is set forth in full. The first and second counts rely upon the im- 
plied agreement of the défendant to permit the plaintiff to carry on 
the work to its completion, and allège, by way of breach, that the 
défendant prevented the plaintiff from doing so, and thereby de- 
prived him of the profits of the undertaking. The statement of this 
implied covenant in the first coant, as finally amended and settled 
by consent of the parties, is to the foUowing effect, namely : That in 
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and by the said articles of agreement the défendant covenanted and 
agreed with the plaintiff to permit him to carry on, prosecute, and 
perform the work agreed to be done, until the same should be fully 
done and completed, in manner as provided in, and according to the 
provisions and requirements of, said articles of agreement, and the 
plan, design, and spécifications therein referred to, or until the thirty- 
first day of October, 1869, whichever should first happen. In the 
second count it is slightly varied, stating the implied covenant to be 
to permit the plaintiff to perform and complète the work by the thirty- 
first day of October, 1869, in manner as provided in, and according 
to the provisions and requirements of, said articles of agreement, and 
the plan, design, and spécifications therein referred to. The assign- 
ment of a breach in each case, after categorically alleging, in the 
terms of the covenant, that the défendant did not permit the plaintiff 
to perform and complète the work, proceeded to aver that, on the con- 
trary, the défendant, before the work was fully done, to-wit, on the 
twentieth of August, 1869, did wrongfully prevent the plaintiff from 
carrying on and performing the said work, and from subscribing for 
the $150,000 stock of the company, although the plaintiff was in 
good faith engaged in carrying on and performing said work, and 
ready, willing, and able to carry it on to completion, as provided in 
the agreement, and to subscribe for said stock. 

Thèse counts were demurred to, on the grounds — First, that the 
implied covenant to permit the plaintiff to do the work is not cor- 
rectly set out; secondly, that the breaches, as set forth, do not cor- 
respond with the covenant; and, thirdly, that the counts are gener- 
ally bad. 

I do not think that either of thèse grounds is well taken. I do 
not well see how the implied covenant could bave been better stated. 
The agreement on the part of the plaintiff to do the work, and on 
the part of the défendant to pay for it, certainly raised an implied 
covenant on the part of the latter to permit the plaintiff to do the 
work in the manner, and according to the provisions and requirements, 
of the agreement. This is exactly what the plaintiff, in the first and 
second counts, states the implied covenant to hâve been. It was cer- 
tainly not necessary to repeat ail those terms and. requirements over 
again. Thèse stood as they were written, unaffected by the covenant 
as expressed or unexpressed, and qualifying its effect in either case 
alike. In the two counts the implied covenant is set forth in différ- 
ent terms, but amounting to substantially the same thing. The 
agreement was that the work should be completed by the thirty-first 
day of October. This means that it should be completed on that day, 
or before. The first count expresses it in both ways; the second 
simply uses the terms of the agreement — hy the thirty-first of October. 
Both are right. 

It is objected that the implied covenant, as defined in the déclara- 
tion, obliged the défendant to permit the plaintiff to go on with the 
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\vort without coraplying with certain conditions, such as subscribinR 
for stock immediately upon the exécution of tlie agreement, com- 
mencing within 30 days, etc. If thèse were conditions, either précèd- 
ent or subséquent, they are fitly provided for in the qualification 
annexed to the plaintifï's définition of the covenant, namely, to per- 
mit the plaintifi to proseeute and perform the work until performeà 
and ânished in rnanner as provided in, and according to the provision» 
and requirements of, the articles of agreement, and the plan, design, and 
spécifications therein referred to. 

ïhe counsel of the défendant, however, contend that several of the 
"provisions and requirements" of the agreement were conditions 
précèdent, the performance of which was necessary to entitle the 
plaintifï to proceed further with the work, and to claim the compensa- 
tion provided for; and that he ought to hâve alleged performance of 
thèse conditions, or that the company prevented him from perform- 
ing them ; and they enumerate the foUowing as such conditions précèd- 
ent: (1) Subseribing for $150,000 capital stock upon the exécution 
of the agreement; (2) beginning the work within 30 days therefrom; 
(3) having the piles of the pier driven by July Slst; (4) having the 
road ballasted and finished to the dépôt grounds at Lewes by the first 
of August. But I do not regard thèse engagements as conditions 
précèdent, if they are conditions at ail, They are not, in terms, 
made so by the parties themselves, and I cannot perceive any implied 
intent that they should be so. They stand simply on the agreement 
of the plaintiff, for the breach of which he might be liable to dam- 
ages if the défendant could show any damages resulting therefrom. 
If the plaintifp's delinquency in thèse particulara evinced an inten- 
tion on his part to abandon the contract, and not perform it at ail, 
it would be évidence on that issue, and such abandonment would 
hâve authorized the défendant to consider the contract as at an end, 
and to stop the plaintiff from further intermeddling with the road 
and pier. This is the resuit of the most récent authority. Mer- 
sey Steel de Iron Go. v. Naylor, 9 Q. B. Div. 648. It may be added 
that, as to the subscription of stock, the plaintiff does allège that the 
company prevented him from subseribing; and the completion of 
parts of the work at particular times was necessarily a thing sub- 
séquent to the performance of a large part of it; but still only ex- 
tended to a part, and not to the whole considération of the contract, 
both being circumstanees on which courts often rely in construing a 
covenant not to be a condition précèdent. 

The next alleged ground of demurrer, namely, that the breaches 
of covenant assigned in the first and second counts do not correspond 
with the covenants set forth therein, is equally insufi&cient. The 
breaches assigned seem to me directly to traverse and deny the keep- 
ing of the covenants. The plaintiff not only categorically allèges 
that the company did not permit him to proseeute and perform the 
work until completed in the manner pfovided, but proceeds to allège 
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Bpecifically, that after the making of the agreement and before the 
thirty-first of October, 1869, to-wit, on the twentieth of August, 1869, 
the défendant wrongfully prevented him from prosecuting and per- 
forming the work.'and wrongfully prevented him from further prose- 
cuting it and from subscribing the stock,' although the plaintiff was 
engaged in good faith in carrying it on, and was ready, willing, and 
able to complète the same and to subscribe foir the stock, acoording 
to agreement. In what terms more direct the plaintiff could hâve 
alleged that the company prevented him from performing the contract 
on his part, it is somewhat difficult to seé. 

The third count sets forth an implied covenant on the part of the 
défendant, at or within a reasonabie time after the completion of the 
entire work, to pay the plaintiff, in bonds and stock as aforosaid, any 
balance then unpaid; and then avers that the plaintiff, before the 
thirty-first of October, 1869, and before the work was completed, and 
before the defendant's engineer had made any estimate, to-wit, on 
the twentieth of August, 1869, was, in good faith, engaged in prose- 
cuting the work, and was ready, willing, and able to continue it to 
completion, and ready and willing to subscribe for the $150,000 of 
stock ; but that the défendant wrongfully prevented the plaintiff from 
prosecuting and performing the work, and from subscribing said 
stock, and thereby discharged him from further performance, and 
prevented the making of any estimate by the engineer; and the count 
then allèges as a breach of the covenant that the défendant bas not 
paid the said plaintiff the said bonds or stock, or any part thereof. 
This count is demurred to on precisely the same grounds as the first 
and second counts are. It seems to me that the implied covenant to 
pay any balance that might be due after the completion of the work 
is well enough stated. But I think that the count is bad for other 
reasons. It proceeds upon the idea that the plaintiff is entitled to 
recover pay for work not done, on the ground that the défendant pre- 
vented him from performing his contract, and discharged him from 
the performance of it. He therefore claims the benefit of that rule 
of law by which one party is bound to perform his part of a contract 
when the other party bas tendered performance on his part ; as in a 
contract for purchase of land or a chattel, if the vendor tender a deed 
for the land, or delivery of the chattels, which is refused, he may 
compel the other party to pay the price agreed on; or, where any 
other thing is agreed to be done by one party which can be done at 
once, and the doing of which makes it the duty of the other party 
to pay a sum of money, or do some other thing, a tender — that is, a 
readiness and offer to do the thing so agreed to be done, and a refusai 
of it by the other party — will oblige the latter to pay or perform his 
part of the agreement; but when he bas thus paid or performed he 
will be entitled to bave the thing tendered. There are many cases 
of this sort. See Platt, Cov. 104; Jones v. Barkley, 2 Doug. 684; 
Add. Cont. §§ 880, 881; Benj. Sales, (U Ed.) 859, and note. But 
v.2lF,no.9— 35 
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where one party agrées to perform a service or vrork wliîch nec- 
essarily requires time and progress in the performance, and is to 
reçoive compensation from the other party therefor, if the party for 
whom the service or work is to be done puts an end to the perform- 
ance, ejther before its comimencement or during its progress, the 
other party, thongh able and willing to proceed, cannot recover com- 
pensation for work not done, but oan only recover damages for the 
brèach of the contract; and those damages will oonsist of his outlay 
already incurred, and of the profits whieh he would haverealized had 
he been permitted to complète the work ; or, in place of outlay, ■when 
the compensation for the service is divisible, he may recover com- 
pensation for the service already performed, and damages for being 
prevented from oompleting his contract. U. S. v. Behan, 110 U. S. 
338 ; 8. C. 4 Sup. Ct. Rep. 81. The third count, therefore, is based 
on an incorrect view of the law. It claims compensation for vrovk 
not shown to be done, instead of claiming damages for expenditnres 
incurred and profits lost, whioh is the only ground of claim that 
could properly be made, according to the facts disclosed. The de- 
fendant is therefore entitled to judgment on the demurrer. 

The fifth count allèges fuU performance of the contract on the part 
of the plaintifif by completing the road and pier on or before the 
thirty-first of August, 1870, and that the same was accepted by the 
défendant, withOut alleging any estimate or certifioate of the engi- 
neer; breach; non-payment of compensation agreed on. The de- 
fendant demurs to this count for several reasons : (1) That it doea 
not show that the work was completod within the time or times re- 
quired ; (3) nor that the company waived this condition ; (3) nor that 
any estimâtes were made by the engineer; (4) that it does not show 
any breach by the company of any covenant required to be performed 
by it. I hâve already stated my opinion that the covenants as to time 
were not conditions précèdent. This disposes of the first and second 
grounds of demurrer. The third ground, that no estimâtes are shown 
to bave been made by the engineer, is not material. Thèse estimâtes 
were only required for the purpose of determining the amount of 
work done, from time to time, to entitle the plaintiff to partial install- 
ments of payment. When the work was completed the whole com- 
pensation stipulated for became due, or any balance thereof remain- 
ing unpaid. The objection that no breach is assigned upon any 
covenant binding on the défendant is untenable. The breach as- 
signed is non-payment of the bonds and stock stipulated for. This 
is sufficient. The défendant covenanted to pay the bonds and stock 
as compensation for the work ; and, no time being fixed for payment, 
(except when partial installments should be required,) the implication 
is that payment was to be made on the completion of the work. 
This is the eflfect of the gênerai covenant to pay. The breach of 
this covenant is sufficiently well assigned; and judgment must be for 
the plaintiff on the demurrer to the fifth count. 
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The sixth count being similar to the fifth, except tbai ii allèges 
tbat estimâtes were duly made by the eugiuear, the like judgment 
mnst be given on tbe demurrer to tb&t also. 

To the fourth and seventh counts, respectively, the défendant înter* 
ppsed 21 pleas. Those to the fourth only need be oonsidered. Thia 
count is similar to the third, except that it omits to set out the im- 
plied covenant which is set out in that count. Demurrers were put 
in to the second, third, sixth, seventh, eighth, tenth, eleventh, twelfth, 
thirteenth, fourteenth, and ûf teenth pleas. Issue was joined, or tend- 
ered and accepted, on tbe othera. 

. Tbe second plea traverses the allégation of the count that the plain* 
tiff, at the time of the alleged prévention, "was in good faith engaged 
in carrying on, prosecnting, and performing said work." This plea 
puts kl issue the plaintiiï's "good faith." It may be taken as ad- 
mitting that the plaintiflF was, in fact, "engaged in carrying on, pros- 
ecuting, and performing said work," but as denying that he was do- 
ing so "in good faith." Now, if the work was being properly done, 
of what possible conséquence was it to the défendant whether it was 
being done in good faith or in bad faith. No attempt is made to show 
in what respect the plaintiff was aoting in bad faith, or whether it 
in any way affected the due performance of the contract. I am clearly 
of opinion that the plea raises, or attempts to raise, an immaterial 
issue, and that judgment must be for the plaintiflf on the demurrer. 

The third plea avers that, at the time of the alleged prévention, 
the plaintiff was not (as in the fourth count it is stated that he was) 
ready,. willing, and able to further carry on, prosecute, and perform 
the work until it should be completed. The averment of the fourth 
count thus traversed is a material one. If the plaintiff was not 
ready, willing, and able to further carry on the work, the défendant 
had a right to rescind the contract and stop the plaintiff from gping 
on. Failure on bis part to keep some of his engagements would not 
give the défendant such right; but inability or unwilliugness to prose- 
cute the work to completion would; — underatandiug by the term "un- 
willingness" an intent not to perform, but to abandon the contract, 
which is its légal effect in this connection. If, under this plea, the 
défendant should prove that the plaintiff, at the time he was pre- 
vented from going forward, did not intend to perform the contract, 
but meant to abandon its performance, or that he was absolutely un- 
able to perform it from some inability which could not be overcome, 
(and nothing short of such proof would be sufiScient,) it would be a 
good justification of the prévention charged; for it wouid be a good 
ground for rescinding the contract, which the prévention of the plain- 
tiff from going on virtually arnoonts to. 

Giving this effect to the plea, (which is its legitimate effect,) it is 
a good plea to the fourth count, and judgment should be given for the 
défendant on the demurrer thereto. 

The sixth plea allèges tbat the défendant did not wrongfully dis- 
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charge the plaintiff from farther carrying on the work. Thîs is de- 
murred to. It doea not, in terms, traverse any averment of the countii 
The latter alleged that the défendant wrongfully prevented the plain- 
tiff firom further carrying on the work, and did thereby whoUy dis- 
charge him from further carrying it on, and thereby prevent the 
making of any estimate by the engineer. The plea takes issue, not 
on the prévention of the work, (which is the thing charged,) but only 
on the alleged conséquence of that prévention, namely, the discharge 
from further performance ; and not even on that, but it dénies that 
the défendant wrongfully discharged the plaintiff. The plea bas 
two f aults : First, in taking issue on an alleged resnlt or conséquence f 
and, secondly, in making the rightfulness or wrongfulness of that re- 
suit a part of the issue. It is manifestly open to the objection of 
taking an issue upon matter of law. Judgment must be for the plain- 
tilï on this demurrer. 

The seventh and eighth pleas are amenable to precisely the same 
objection as is the sixth plea, and judgment must be for the plaintiff 
on the demurrers to those pleas. 

The tenth plea aHeges that the plaintiff neglected, upon the execu' 
tion of the contract, "to subsoribe for $150,000 of the capital stock of 
the Company." The count allèges that the défendant wrongfully 
prevented the plaintiff from snbsoribing said stock. The plea, in 
answer to the charge of wrongfully preventing the plaintiff from fur- 
ther prosecuting the work after he had commencod to prosecute it, 
and from subscribing the stock, sets up the défense that he neglected 
to subscribe for the stock upon the exécution of the contract, thus 
making the time of subscription a material part of the issue. I bave 
already stated my opinion that the time was not a condition précèd- 
ent; oonsequently, it was not material. To show that it was mate- 
rial, however, counsel for the défendant refers to the statute, by which 
the défendant was to bave use of the state bonds, with which it had 
agreed to pay the plaintiff in part for his work. That statute re- 
quired the stock of the défendant to be subscribed and paid in before 
the bonds would be issued. A supplément, passed a day or two 
prier to the exécution of the agreement in this case, authorizod the 
payment of the stock to be in material, work, and labor. It is évi- 
dent, therefore, that the condition of obtaining the bonds (if the stock 
was not paid for in money) could not be performed until the mate- 
rial, work, and labor were supplied and furnished. Therefore the 
failure to make the subscription before the material, work, and labor 
were supplied (if made then) could make no différence to the défend- 
ant. There appears to be nothing in the statute, therefore, to make 
the exact time of subscription material. Judgment must be for the 
plaintiff on the tenth plea. 

The eleventk plea is that the plaintiff did not begin the work in 
30 days from the time of the exécution of the agreement. From 
what has already been said, this is an immaterial matter. The time 
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of commencement was not a coûdition précèdent. Jadgment must 
be for the plaintiff on the demurrer to the eleventh plea. 

The fourteenth and fifteenth pleas are bad for the same reason, 
alleging only that the piles of the pier were not driven, and that the 
road was not eompleted to the station ground at Lewes in the respect- 
ive times agreed on. 

The twelfth plea allèges that the plaintiff did not, with reasonable 
diligence and within a reasonable time after the making of the agree- 
ment, in goodfaith, begin the work. Hère, again, the "good faith" 
of the plaintiff is put in issue ; and, for the reasons stated in consid- 
ering the demurrer to the second plea, the demurrer to the twelfth 
plea must be sustained, and judgment given thereon for the plaintiff. 

The thirteenth plea allèges that the plaintiff did not, after he be- 
gan the work, thenceforth exercise reasonable diligence in carrying on, 
prosecuting, and performing it. Did the fact set up in this plea 
justify the défendant in putting an eud to the oontract by preventing 
the plaintiff from going on lander it? That is the question. It may 
be that the plaintiff was under an implied contract to exercise reason- 
able diligence, and, not doing so, was liable in damages. It may even 
be that bis failure to exercise reasonable diligence was évidence from 
which a jurymight infer an intention on his part to abandon and be 
no longer bound by the contract, which intention would justify the 
défendant in rescinding it. But was it of itself a fact suffioient to 
justify such a course? According to the law as laid down in the 
latest English authorities it was not. Lord Colbridge, in delivering 
the judgment in Freeth v. Burr, L. R. 9 C. P. 208, Benj. Sales, (3d. 
Ed.) § 904, says: 

"In cases of this sort, where the question is whether the one party is set 
free by the action of the otiier, the real matter for considération is whether 
the aets or conduct of the one do or do not ainount to an intimation of an in- ' 
tention to abandon and altogether refuse performance of the contract. * * * 
I think it may be taken that the fair resuit of the décisions is that the true 
question is whether the acts and conduct of the party évince an intention no 
longer to be bound by the contract. Now, non-payment on the one hand, or 
non-delivery on the other, may amount to such an aet, or may be évidence 
for a jury of an intention wholly to abandon the contract and set the other 
party free." 

This rule was approved in the récent case of Mersey Steel de Iron 
Co. V. Nwylor, 9 Q. B. Div. 648, in the court of appeal, where Sir 
George Jessbl, and Lords Justices Lindlby and Bowen, stated the 
true test to be that suggested by Lord Colbridge, viz., whether the 
aots and conduct of the one party évince an intention to abandon 
and be no longer bound by the contract, and that this is a question 
of évidence, See Benj, Sales, (3d Ed,) § 903. 

Now, it cannot be said that failure to exercise reasonable dili- 
gence in prosecuting the work is, in law, proof of abandonment of 
the contract, though it may be évidence for a jury. The défendant 
pleads it as sufficient proof, in law. The proper plea would hâve 
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been tbat the plaintîff had abandoned the contract, and tbe want of 
reasonable diligence would hâve been évidence for the jury under 
that plea. 

In my judgment the plea is bad, and the demurrer must be sus- 
tained. 

This disposes of ail the issues of law, and judgment will be entered 
accordingly. 

Wales, J., concurring. On the eighth of May, 1889, a contract 
under seal was made by and between Thomas C. Hambly and the 
Junction & Breakwater Eailroad Company, and this action was brought 
by the plaintiff against that company for the breach of its covenants. 
After the issuing of the writ, the company, by acts of the législatures 
of Delaware and Maryland, became Consolidated with two other rail- 
road eompanies, the three becoming one corporation under the name 
of the Delaware, Maryland & Virginia Eailroad Company, and ail 
debts and liabilities of either of said original eompanies, upon their 
consolidation, attached to the new corporation, and became enforce- 
able against it to the same extent as if said debts and liabilities had 
been contracted or incurred by it; and by proceedings had in this 
court the new company was made party défendant in lieu of the 
Junction & Breakwater Company, and has appeared by its attorneys 
and pleaded to the déclaration. 

By this contract the plaintiff agreed to furnish the requisite mate- 
rials and perform the neeessary work in laying down the cross-ties and 
iron rails on the third division of the company's road, extending from 
Georgetown to the shore of the Delaware bay, near Lewes, in the 
state of Delaware, a distance of 17 miles, and on the projecting wharf 
or pier to be constructed by bim in connection therewith. The said 
• division had already been graded and bridged. The materials and 
work were to be furnished and done under the direction of the com- 
pany's engineer, "the said third division of the road of the said com- 
pany to be ballasted, finished, and completed in a good and workman- 
like manner, to the dépôt grounds at Lewes, by the first day of August 
next, if the ties and rails can be had by that time." The said plain- 
tiff also agreed to build the said wharf in conformity with the plan 
and design as set out in the contract; "the said wharf or pier and 
the whole of the said division of the said road to be finished and 
ballasted, and the work thus contracted to be done and performed by 
the said party of the first part, is to be finished and completed by the 
thirty-first day of October next." "The whole compensation" to be 
paid to the plaintiff by the company was the sum of $326,000, pay- 
able in stocks and bonds as follows : The sum of $176,000 in bonds 
authorized by the state of Delaware to be issued to the company, and 
the sum of $150,000 in certificates of full-paid stock of the company. 
The first payment or installment was to be made as soon as materials 
had been supplied and work performed on the said railroad or pier, 
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"or on eîther," to the atnount of $60,000, according to the estimate 
of the Company 's engineer; and at the end of each month thereafter, 
as the work progressed, further payments were to be made by the 
delivery of bonds and stocks, in amounts estimated to be due by the 
engineer, and in the same proportions of bonds to stocks as provided 
for the payment of the whole compensation. 

The plaintiff further agreed to begin the work in 30 days from 
the date of thé contract, and to hâve ail the piles of the wharf driven 
by the last day of July foUowing, and, immediately upon signing the 
contract, to subscribe for $150,000 in shares of the stock of the Com- 
pany, the same to be paid for in work and materials. This is a brief 
summary of the terms and provisions of the contract. 

The déclaration contains seven counts, each one setting forth the 
articles of agreement in full, and assigning breaches. The défend- 
ant has demurred generally and specially to ail of the counts, except- 
ing the fourth and seventh, to which he has pleaded. The cause of 
the demurrers to the first two counts are alike in substance, and may 
be considered together. Thèse counts assign breaches of the defend- 
ant's covenants (Jirst count) "to permit the said plaintiff to carry on, 
proseeute, and perform the work by him in said articles of agree- 
ment covenanted and agreed to be done until the work so covenanted 
and agreed to be done should be fuUy done, performed, finished, and 
compieted by the said plaintiff in manner as provided by said articles 
of agreement, and in the plan, design, and speciiications tberein re- 
ferred to, or until the thirty-first day of October, in the year of our 
Lord one thousand eight hundred and sixty-nine, whichever should 
first happen;" and (second count) "to permit the said plaintiff to fuUy 
do, perform, finish, and complète, by the thirty-first day of October," 
etc., "the work by him in said articles of agreement covenanted and 
agreed to be done and performed." 

The causes of demurrer are (1) that the company did not make the 
covenants declared on ; (2) that the said covenants ara inconsistent 
with and répugnant to the express provisions of the articles of agree- 
ment; (3) that the breaches do not correspond with the covenants 
as set forth in the said counts. By thèse demurrers the défendant 
dénies the existence of the implied covenants declared on, and also 
contends that if such covenants can be implied they are not absolute, 
but subject to certain conditions précèdent, to-wit : (1) That the 
plaintiff should subscribe for the stock upon the exécution of the 
contract, May 8, 1869; (2) that he should begin work in 30 days 
from that date; (3) bave ail the piles of the wharf driven by the 
last day of July; and (4) ballast, finish, and complète the third di- 
vision by the first of Àugust, if the rails and ties could be had by 
that time. 

The first question, then, is, do those articles contain the implied 
covenants declared on ? No particular words are necessary to croate 
a covenant. Any words in a sealed instrument by which a party 
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manifesta an intention to do or not to do an aet, either by himself or 
a third peraon, if the act be lawf ul, will make a covenant, and the law 
will hold him to his undertaking. Implied covenants dépend for their 
existence on the intendment and construction of law. There are some 
words which do not of themselves import an express covenant ; yet, 
being made use of ili certain contracts, bave a similar opération and 
are called covenants in law, and are as effectually binding on the par- 
ties as if expressed in the most unequivocal terms. There may be 
implied covenants in a deed in which there are express covenants, 
but there can be none oontradictory to or inconsistent with or ré- 
pugnant to express covenants. Platt, Cov. 40; Bandel v. C. é D. 
Canal Co. 1 Har. 270. It follows, from an application of thèse 
elementary principles, that where one party employs another to per- 
form certain work, and they enter into a contract by which one cov- 
enants to do the work and the other promises to pay for it, there 
arises an implied covenant that the promisor will permit the work 
to be begun and carried on according to the terms of the contract. 
There is no necessity, therefore, for making any express covenant for 
doing what was clearly understood by the contracting parties should 
be done, and without which the covenants on either side could not be 
performed. If, on the faith of thèse articles of agreement, the plain- 
tiff had expended time and money in collecting materials and engag- 
ing laborers, and was actually employed in carrying on and prose- 
cuting the work he had agreed to perform, and was ready, willing, 
and able to complète the same when he was stopped by the company, 
it is no answer to plaintiff's claim for damages by reason of such stop- 
page, to say that there was no express covenant on the part of the 
Company to permit him to go on. The law will imply such a cove- 
nant; and this principle is nowhere more clearly stated than by Jus- 
tice CiiiFFoBD in Hudson Canal Co. v. Penn. Coal Co. 8 Wall. 276 : 

"Undoubtedly, necessary implication is as much a part of an instrument as 
if that whicli \s se implied was plainly expressed; but omissions or defects in 
written instruments cailnot be supplied by virtue of tiiat rule, unless the im- 
plication résulta from the language employed in the instrument, or is indis- 
pensable to carry the intention of the parties into effect; as, where the act to 
be done by one of the contracting parties can only be done upon something of 
a correspondiug character being done by the opposite party, the law, in such 
a case, if the contract is so framed tliat it binds the party contracting to do 
the act, will imply a corrélative obligation on the part of the other party to 
do what is necessary on his part to enable the party so contracting to accom- 
plish his undertaking and fulflU his contract." "So, if one person engages 
*.o work and render services which require great outlay of money, time, and 
trouble, and he is only to be paid according to the work he performs, the con- 
tract necessarily implies an obligation on the part of the employer to supply 
the work." 

And the same court, in U. S. v. Behan, 110 U. S. 346, speaking 
through Justice Bradlby, says : 

"It is to be observed that when it is said in some of the books that where 
one party puts an end to the contract, the other party cannot sue on the con- 
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tract, but must sue for the work aetually done under it, as upon a quantum 
mentit, this only means that he cannot sue the party in fault upon the stipu- 
lations contained in the contract, for he himself has been prevented from 
performing his own part of the contract upon which the stipulations dépend. 
But surely the willf ul and wrongf ul putting an end to a contract, and pre- 
venting the other party from carrying it out, is itself a breach of the con- 
tract, for which an action will lie for the recovery of ail damage which the 
injured party has sustained. The distinction between those claims under a 
contract which resuit from a performance of it on the part of the claimant, 
and those claims under it which resuit from being prevented by the other 
party from performing it, has not always been attended to." 

The plaintiff in the présent case claims not compensation for per- 
formance, but damages for prévention. Each count is a déclaration 
of itself, and the two which we hâve been considering are ou cove- 
nants by the company which are plainly implied by intendment of 
law from the words of the contract and the intention of the parties 
as therein expressed. But conceding the existence of the implied 
covenants on the part of the company to permit the plaintiff to carry 
on, proseoute, and complète the work in manner and form as pro- 
vided by the contract, or by the thirty-first of October, the défendant 
objecte to the plaintiff's right of action because thèse counts do not 
set out or allège certain dépendent covenants, or conditions précè- 
dent, and their performance by him or a waiver of performance by 
the company. The prévention complained of was ou the twentieth 
of August, 1869, and the question arises, what, if any, were the cove- 
nants to be performed by the plaintiff before that time in order to 
entitle him to maintain this action? The défendant relies on the 
stock subscription, the beginning of the work in 30 days, the driving 
of the piles by the last day of July, and the completion of the third 
division by the first of August, as conditions précèdent to the plain- 
tiff's right to go on and finish the work. 

As in the case of implied covenants, no précise teohnical words are 
required to constitute a condition précèdent. Whether a condition 
be précèdent or subséquent, or a covenant be dépendent or independ- 
ent, must be gathered from the words and nature of the agreement, 
which is to be construed according to the intention of the parties as 
far as that can be collected from the instrument, to which intention, 
when once discovered, ail the technical forms of expression must give 
way; and, however transposed the covenants may be, their precedence 
must dépend on the order of time in which the intent of the transac- 
tion requires the performance, 1 Selw. N. P. 633, tit. "Covenant." 
Covenants bave been divided into three gênerai classes : First, cove- 
nants which are conditions and dépendent, in which the performance 
of one dépends on the prior performance of another, and therefore, 
until the prior condition be performed, the other party is not liable 
to an action on his covenant. Second, covenants which are mutual 
conditions to be performed at the same time ; and in thèse, if one 
party is ready and offers to perform his part, and the other negleots 
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or refuses to perf orm his, lie who is ready and offers, bas fulfilled his 
engagement and may maintain an action for the default of the other, 
though it is net certain that either is obliged to do the first act. The 
third class are called mutual or independent covenants, where either 
party may recover damages from the other for the injury he may 
hâve sustained by a breacb of the covenants in his favor, and where 
it is no excuse for the défendant to allège a breacb of the covenants 
on the part of the plaintiff. There is no unvarying rule by which the 
distinction between covenants and conditions can be accurately as- 
certained, since no particular words are required to croate either, and 
it is immaterial, in point of construction, whether the clause in the 
instrument be placed before or after others. Platt, Cov. 71, Y2. 

The plaintiff was to complète the whoie work by the thirty-first day 
of October, supposing that to be the ultimate period of time allowed 
him under the contract; and we are to diseover, if we can, from its 
language, the circumstances attending the transaction and the ob- 
jects for which the contract was entered into, — whether the parties 
intended and understood that every time stipulatioix mentioned in the 
contract was to be considered as a condition précèdent, the non-per- 
formance of which would deprive the plaintiff of his right of action 
for the defendant's prévention of the performance of work to be done 
thereafter. For instance, in order of time, the first thing to be done 
was the subscription for the stock. Was it the intention of the par- 
ties that if, without immediately subscribing, the plaintiff should be- 
gin the work in 80 days after the date of the contract, and be acta- 
ally employed in the performance of ail the other covenants contained 
in it, though he was ready and willing to subscribe, and would hâve 
subsoribed except for the prévention by the company, he should not 
bave the right to maintain thia action for his prévention by the com- 
pany of the performance of the other covenants ? The subscription 
was for the plaintiff's beneût, and was, in no manner essential to his 
beginning or carrying on the work, Tàe stock was to be paid for by 
work and materials, and the certificates for the same could not be de- 
livered to him until he had subsoribed for it on the books of the Com- 
pany. The Company could in nowise be injured by hia delay or neg- 
lect to perform the subscription covenant, and it had no neceasary 
connection with covenants to be performed subsequently in point of 
time ; whether be subacribed before or after beginning the work could 
make no différence. It cannot, therofore, be implied that this was 
a condition précèdent. So, also, in relation to the driving of the piles 
for the wharf and completing the third division by the last of July 
and first of Aojgust, respéctively, the plaintiff might fail in point of 
time to perform thèse covenants, and yet be able and hâve the right 
to perform the. wbole work on or before the thirty-first day of October. 
Thèse time stipulations were not so necessarily and indissolubly oon- 
nected that one should be made dépendent on the other, The Com- 
pany was well secured against the default or the neglect of tbe plain- 



<fe V. B. 00. • 565 

tiff, who was to reçoive no compensation nntil he bad fumished work 
and materials to the amount of $60,000 under the estimate of their 
own engineer, and until the materials and product of the plaintiff's 
work had become their property permanently invested for their use. 
Had the parties intended that thèse time stipulations should be con- 
sidered as conditions précèdent, in the manner now claimed by the 
défendant, it would hâve been easy for them to hâve expressed that 
design. But, net only was the company secure in retaining the com- 
pensation agreed to be paid at the end of each month; it also had the 
power of annulling the contract, on reasonable notice to the plaintiff, 
by reason of his misconduct, delay, or neglect, and holding him liable 
for the breach of any of his covenants in an action for damages. Sup- 
posing the main purpose of the contract was the completion of the 
whole work by the thirty-first of October, and that the plaintiff was in 
fact ready and willing and able to perform that covenant, and that the 
interprétation we hâve given to this contract in référence towhathave 
been called the time stipulations be correct, it follows that the pré- 
vention by the company was wrongful, and the plaintiff is entitled to 
his action. P., W. é B. R. Co. v. Howard, 13 How. 339, 

There is no doubt of the truth of the légal propositions stated in 
the defendant's argument, that, where there are dépendent covenants, 
a party cannot recover without averring that he has performed, or was 
ready and willing to perform, or was prevented from performing by 
the other party; and that, where several things are to be done by the 
plaintiff précèdent to the performance of the defendant's part of the 
agreement, it is necessary for the plaintiff to aver performance of ail 
the things to be done by him, unless the same has been excused or 
waived. But conceiving, as we do, that the covenants we hâve been 
considering are mutually independent ones, we are of the opinion that 
the demurrers to the first two counts cannot be sustained. 

The third count is on the company's covenant to pay the full sum 
of $326,000 in bonds and stock for the work and materials contracted 
for, and the breach assigned is for the non-delivery of the said bonds 
and stock, or any part thereof. This count also allèges that, while 
the plaintiff was engagea in good faith in carrying on the work, and 
was ready, able, and willing to finish it according to the terms of the 
contract, and was ready and willing tô subscribe for the stock, and 
T^ould hâve subscribed but for the wrongful prévention by the com- 
pany, the company, on the twentieth of August, 1869, and before 
any estimate had been made by its engineer, wrongfully prevented 
the plaintiff from further carrying on the said work, and from sub- 
scribing for the stock, and thereby wholly discharged him from the 
performance of his covenant, and prevented the making of any esti- 
mate, etc. The plaintiff, by this count, seeks to recover the whole 
amount of the compensation agreed upon as the considération for ail 
the materials and work which were tobe fumished and performed 
in the completion of the entire work. His assumption is that the 
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wrongful preveûtion by the company, under the circumstarices, waa 
équivalent to a full performance by him of what he had contracted to 
do, and therefore entitles him to the wholG amount of compensation 
named in the contract. The claim is not for materials or work act- 
ually furnished aud done, but is made on the basis of a theoretical 
and technical performance of the plaintiff's covenant to complète the 
laying of the ties aud rails, and constructing the pier, on or before 
the thirty-first of October. 

We thmk that this demand is too broad. It does not appear rea- 
souable that the défendant should be compelled to pay for labor and 
materials which exist only in the imagination, nor do we fînd any 
principle or authority which supports the plaintifE's proposition to 
this extent. It is not like the case of the sale and delivery of a chat- 
tel, where the seller has delivered, or is ready to deliver, and the pur- 
ohaser refuses to pay for or to take the article. Justice may require 
that the plaintiff should be put into as favorable a position as he 
would hâve been had he been permitted to go on and finish the work 
uuder the contract; that ia, he should receive ail the advantages and 
prohts that he çould hâve gained if ttie contract had been fuliy per- 
formed ou both sides; but that would be a measure of damages for 
losses actually sustained, and of the deprivation of profits which 
might bave accrued, and which would rarely or never equal in amount 
the whole considération, eapecially in a contract of this nature, where 
the work and materials would necessarily invoive a large outlay of 
time and money. 

In Laird v. Pim, 7 Mees, & W. 4-73, the plaintiS sought to re- 
cover from the défendants the whole amount of the purchase money 
of a lot of land of which the défendants had gone into possession un- 
der an agreement to pay for it as soon as the conveyance should be 
completed. The plaintiff averred that he offered to exécute a con- 
veyance, and would hâve tendered a proper conveyance, but that the 
défendants diseharged him from so doing. The plaintiff had a ver- 
dict for £680j and on a raie to show cause why the damages should 
not be inoreased by the sum of d64,12o, the amount of the purchase 
money, it was held that "the measure of damages in an action of this 
nature is the injury sustained by the plaintiff by reason of the de- 
fendants' not haviug performed their contract. The question is, how 
much worse is the plaintiff by the diminution in the value of the 
land, or the loss of the purchase money, in conséquence of the non- 
performance of the contract? It is clear that he cannot hâve the 
land and its value, too. A party cannot recover the full value of a 
chattel, unless under circumstanoes which import that the property 
has passed to the défendant; as in the case of goods sold and de- 
livered, where they hâve been absolutely parted with, and cannot be 
sold again." 

In Cort Y. Amhergate, etc., Ry. Go. 79 E. CL. 126, it was held 
ti}at, on a contract for the manufacturing and supply of goods from 
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time to time, to be paid for after dèlivery, if the purchaser, having 
paid for and aecepted a portion of the goods, gives notice to the 
veador not to manufacture any more, proof of such notice will enti- 
tle the plaintilï to recover on a count allegii)g that he was readj and 
willing to perform the contract, and that the défendant refused to 
accept the residue of the goods, and prevented and discbarged the 
plaintiff from supplying them, and from further executing the con- 
tract. Such notice is prévention and discharge, and the vendor, hav- 
ing been desiroua and able to complète the supply, may, without 
manufaeturing and tendering the rest of the goods, maintain an ac- 
tion for breaeh of the contract; and the jury were directed to give 
such damages as would leave the plaintiiï in the same situation as if 
the défendants had fuIfiUed their contract. In that case it was not 
claimed that the plaintiff was eutitled to receive the whole considér- 
ation, but that the prévention and discharge were équivalent to â 
performance on his part, in so far that it enabled him to maintain 
an action for breaoh of contract. But in the third eount we under- 
stand the plaintiff to go further, and to claim the full compensation 
naraed in the contract, without référence to what he bas aotnally 
done, oï to what might be judged on the évidence to be a just and 
reasonable award for his damages. Por thèse reasons we think this 
count bad. 

The ilfth count allèges the performance of the work, and that the 
same was done and ail the materials furnished in manner required 
in the articles of agreement on or before the thirty-first day of Au- 
gust, 1870, and that the same were aecepted by the défendant. 
Breaeh, that the Company had not, within ai reasonable time , there- 
after, paid or delivered the sâid bonds or stock, or any poytion of 
them. The objections taken to the suffieiency of this count by tha 
défendant are that the time stipulations were not observed by the 
plaintiff as required by the contract, the omission to state that .thèse 
stipulations were waived by the company, and that it dues not «.p- 
pear that any estimate or estimâtes were made by the engineer. 

The time stipulations having been dîsposed of, we are brohghi to 
a considération of the effect of the aeceptance of the work and of the 
question of the time of eompletion. Whether time is or is not of the es- 
sence of a contract dépends on the expressions and intentions of the 
parties. The rule is, where the work has been commenced, the eom- 
pletion of it by a day named will not j in gênerai be a condition précèd- 
ent to the workman's right to the stipnlated hire. Thus, in the case of 
a contract to build a bouse, where the employer furnishes the land, 
which is the principal material for the work, if the bouse is not built 
by the time specified in the contract, but is afterwards completed, the 
employer, who has got the bouse, and has had the value of his land in- 
creased by its érection thereon, can never be permitted to frfee him- 
self from'his obligation to pay for it by alleging that the wort waa 
not done by the time appointed. The stipulation as to time îs not. 



in snob a case, a condition going to the essence of "fcbe contraot. 
The parties never could hâve contemplated that if the house were not 
completed by the day named the builder ahould bave no rémunéra- 
tion. At ail éventa, if an engagement so unreasonable was contem- 
plated, the parties should hâve expressed themselves with a précision 
that conld not be mistaken. Add. Cont. 447. Hère the company 
does not object that, the work was not done aceording to the plan and 
spécifications, nor is there any déniai of the alleged fact of acceptance 
by them on the thirty-first of August, 1870. Admitting thèse faots, on 
wbat principlo should the company be exonerated from their oovenant 
to pay the compensation agreed on, or the plaintiff be debarred from 
maintaining bis action to recover the same ? They bave the mate- 
rials furnished by the plaintiff and the product of bis labor, and the 
main purpose of the articles of agreement bas been accomplished, so 
far as they were concerned, in the iaying of the ties and rails, and 
the construction of the pier by the plaintiff, whereby their property 
bas been permanently increased in value; but because the work was 
not completed by the day named in the contract the défendant dé- 
nies the right of the plaintiff to recover. In the absence of any ex- 
pression of intention of the parties that a failure to complète the work 
by that day should be a forfeiture of the compensation, coupled witb 
the uncontradicted fact of acceptance, and with the inf erence that the 
company must bave permitted and consented to the plaintiff's carry- 
ing it on after that day, the fair conclusion is that the completion of 
the work on the thirty-first of October, 1869, was not intended to be 
a condition précèdent to the delivery of the stock and bonds. The 
reasonable implication is that within a reasonabie time after the com- 
pletion, whether on the thirty-first day of October, 1869, or on a 
subséquent day, the company would pay. 

The suprême court of the United States, in Van Buren v. Digges, 
11 How. 461, and in P., W. é B. B. Co. v. Howard, 13 How. 339, 
has decided that a failure of performance by the time fixed in the 
contract does not necessarily deprive the party who does the work of 
the right to demand and reçoive the contract price for wbat bas been 
done under the contract. In the last-named case the plaintiff had 
contracted to finish certain work by the first of November, 1836; 
but, failing in this, he continued the work until January 18, 1838, 
when the contract was determined by the company; and the question 
«■as wbether the covenant to pay was dépendent on the covenant to 
finish the work by the first day of November. The court, speaking 
through Justice Cubtis, says: 

"We do not deem it needful to revIew the nuraerons authoritiea, because 
we hold the gênerai principle to be clear, that covenants are intended to be 
considered dépendent or independent, aceording to the inteation of the par- 
ties, which is to be deduced from the whole instrument; and in this case 
we dnd no difflculty in arriving at the conclusion that the covenants were 
throughout independent,' There are in this instrument no terms which im- 
port a condition, or expressly make one of thèse covenants in any particular 
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dépendent on the other. There is no necessary dependency between them, 
as the pay for work done may be made though the work be done after the day. 
The failure to perform on the day does not go to the whole considération of 
the contract, and there is no natural connection between the amonnt to be 
paid for work after the day and the injury or loss inflicted by a failure to per- 
form on tlie day. Still, it would hâve been compétent for the parties to agrée 
that the contracter should not reçoive the monthly installment due in No- 
vember, if the work should not then be flnished, and that he should reçoive 
nothing for work done after that time. " 

Supposing, however, that the time for completion was essential, 
the plaintiflf contendB that it is not now compétent for the company, 
after its acceptance of ail the work performed after October 31, 1869, 
and treating the contract as continuing in force thereafter, to plead 
in bar the failure to perform by that day. The company might hâve 
annuiled the contract ; but, not having done so, and having elected to 
allow the plaintifE to go on with it, they cannot now be permitted to set 
up the plaintiff's failure to perform iji time as a complète défense to 
this action. The time originally appointed for performance may be 
waived by the conduet and acts of the parties, and by the contract 
being treated and acted upon as a continuing contract after the ap- 
pointed time. Add. Cont. 176. The acts of the parties thus render 
an express waiver on the part of the company unnecessary, and a 
statement or description of such acts as amount to a virtual waiver 
will be ail that is requisite. This the plaintiff has done in the fifth 
count. The only remaining objection to this count is its omission to 
allège the making of the estimâtes by the engineer as the work pro- 
gressed or on its final completion. This allégation was not necessary, 
because those estimâtes were to be made only for the purpose of as- 
«ertaining when the plaintiff should hâve eamed $60,000, and the 
amounts of the monthly payments thereafter, and do not apply to th.e 
compensation as a whole. The plaintiff had the option of receiving 
his pay monthly, after the first installment had been paid, on the 
engineer's estimate of the value of the materials supplied and work 
done for each month, or of waiting until the whole work had been 
done under the contract and receiving the total contract priée. This 
was fixed at $826,000, and the plaintiff could receive no portion of it 
as the work progressed, except on the engineer's estimâtes ; but thèse 
estimâtes do not relate to or affeot the final payment tp be made of 
any balance that might hâve been due or the payment. of the whole 
sum, if no portion of it had been previously paid, on the full perform- 
ance of the contract. Payment was at no period to be made in ad- 
vance of the work. The estimâtes were to fix the amounts of the 
monthly installments, but could not control, increase, or diminigh the 
whole compensation agreed upon to be paid. 

The demurrer to the sixth count tests on the same gronnds as 
those taken to the fifth count, with the exception of the estimâtes, 
end must be oyerruled for the same reasons. 

Demurrers to the pleas to the fourth count. The second plea tra- 
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verses the allégation that at the time of the alleged wrongful préven- 
tion the plaintiff was in "good faith" engaged in carrying on, prose- 
cuting, and performing said work. The plaintiff objecta to this plea 
that the "good faith" was not a condition précèdent to his right to 
maintain this action; that the plea seeks to raise an immaterial issue; 
and that it is evasive and argumentative in that it only indirectly 
dénies the wrongful prévention. The plea is bad for the reason that 
it attempts to set up as a fact that which is properly only a matter 
of évidence, namely, whether or not the plaintiff was acting in good 
faith on the twentieth of Augost, 1869, when the défendant stopped 
him from going on with the work. It goes to the intention of the 
plaintiff, and not to his acts. It offers an immaterial issue, and does 
not direetly deny the wrongful prévention complained of . 

Third. The third plea dénies that the plaintiff was ready, willing, 
and able to further carry on the work at the time when he was pre- 
vented, etc. This is a direct traverse of the plaintiff's statement, 
and is a good plea in bar ; for, unless he was ready, willing, and able 
'to go on and finish the work at the time when, etc., he is certainly 
not entitled to maintain this action. His right to the recovery of any 
• damages for the alleged wrongful prévention dépends wholly on his 
willingness and ability to perform what he had agreed to. Cort v. 
Amhergate, etc., liy. Go. 79 E. C. L. 14:3. His want of ability to go 
on and finish the work was a good and sufQcient cause for stopping 
him. 

Sixth. The sixth plea, that the company did not wrongfully dis- 
charge the plaintiff, does not confess and avoid, or traverse and deny, 
the matter set forth in the count. The averment is that the plain- 
tiff was wholly discharged by the company by reason of its wrongful 
prévention. The plea is therefore argumentative, because, while not 
direetly traversing the wrongful prévention or the discharge, it offers 
a différent issue, viz., whether the plaintiff was rightfully or wrong- 
fully discharged. 

Seventh, For the same reasons, the seventh plea, being of like 
eharacter and nature as the sixth, is also demurrable. 

Eighth. This plea traverses what is not contained in the count. 
There is no allégation of a wrongful prévention of the making of the 
estimâtes in this count. The averment is that the plaintiff was 
wrongfully prevented from going on with the work, whereby the 
making of any estimate was prevented. The plea présents a néga- 
tive pregnant, by inferentially acknowledging that the making of the 
estimâtes was prevented by the company, though such prévention 
was not wrongful. The plea is therefore bad on this ground. Gould, 
PI. c. 6, §§ 29-33. 

Tenth and Eleventh. Thèse pleas set up the failure of the pla,intiff 
to subscribe for the stock on the signing of the articles, and that he 
did not begin work within 30 days after the date of the contract. 
Thèse matters bave been decided not to be conditions précèdent to 
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the plaintiff's right of action, and the demurrers to thèse pleas are 
therefore sustained. 

Twelfth. That the plaintiff did net, with reasonable diligence, and 
within a reasonable time after the date of the contract, in good faith 
begin the work, etc. It is objected that thèse were not conditions 
précèdent, and that the plea, being in the nature of a plea in confes- 
sion and avoidance, does not in terms confess or admit any of the 
allégations contained in the count. This plea, if intended to be in 
justification of the company's acts, should expressly or tacitly con- 
fess the act which it is intended to jnstify. Avoidance cannot be 
pleaded unless the act complained of be admitted. Gould, PL c. 6, 

§111. 

The défendant might bave pleaded abandonment on the part of the 
plaintiff, or bis intention of abandonment, and given the want of be- 
ginning in reasonable time and the want of reasonable diligence in 
évidence of such abandonment, or of the intention to abandon the 
work. 

Fourtetnth and Fifteenth. Thèse pleas, depending on the non-per- 
formance by the plaintiff of the subordinate time stipulations as a 
bar to this action, cannot be sustained, sinoe we bave already decided 
that those stipulations are not conditions précèdent. 



William Cbamp & boNS Bhip & Engine Building Co. v. Sloan and 

another. 

'Oireuit Oourt, 8. D. New York. August 28, 18b4.; 

1. Contract — Meetino op Minds — Mistake— Intention dp Partt. 

Where there is any miscarriage in expressing tlie mind of a party to a con- 
tract, it would seem to be just tliat lie aliould be bound by wliat he fairly ex- 
pressed, whether he intended it as lie expressed it or not. 

2. Practice— Vbudict — Wkight op Evidence. 

Wliere tlie jury do not come to their flnding without compétent évidence, 
and tlie verdict is not so against any great prépondérance of évidence as to 
show that it was reaohed through passion, préjudice, or other imprbper motive, 
or want of considération, and no error of law intervenes, the verdict should be 
sustained. 

Motion for New Trial. 

William G. Ckoate, for plaintiff. 

Hamilton O'Dell, for défendant. 

Wheeleb, J. There was no question at the trial but that the 
plaintiff commenced and proceeded with the construction of two 
steam-ships, until stopped by the défendants, upon some understand- 
ing with them that the ships would be wanted, at the price of $570- 
000, when completed, for an enterprise in which they were inter- 
ested, and which they hoped to carry oat. Tlie point upon which 
v.2lF,no.9— Sé 
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ihe case tnrned was whether the plaintiff proceeded npon order from 
the défendants to build the ships for them according to the plaintiff's 
proposais, or at the plaintiff's own risk as to the ships being wanted 
for the enterprise. There was direct and positive testimony that the 
plaintiff proceeded upon the order of the défendants, whioh was cor- 
roborated by some circumstances, so that, although there was positive 
évidence to the contrary, the jury did not corne to their finding with- 
out compétent évidence. Neither was the verdict so against any great 
prépondérance of évidence as to show that it was reached through 
passion, préjudice, or other improper motive, or want of considéra- 
tion. The évidence upon the principal point was mostly oral and 
ciroumstantial. It was such as the parties had the right to hâve the 
jury weigh, and such as was very proper for the jury to weigh. As 
the parties had the right to hâve it weighed, so they hâve the right 
to hâve the resuit stand, unless error in law bas intervened. Any 
other conclusion would impair the right to a trial by jury, guarantied 
to ail parties to such causes. 

The greatest doubt as to the correctneas of the rulings at the trial 
has arisen upon that part of the instructions to the jury to the effect 
that, if both parties did not mutually understand that the building 
of the ship was to be proceeded with for the défendants, upon their 
contract to take and pay for them, still if the défendants gave the of- 
ficers of the plaintiff, who transacted the business, fairly to under- 
stand, as prudent men in the transaction of such business, that the 
plaintiff might go on and build the ships for them, and they would 
take them at the agreed price, the défendants would be bound. This 
was not intended to trench upon the necessity of a meeting of the 
minds of the parties to make a contract. The priée and kind of ships 
was fully agreed upon. The question was whether the contract should 
be proceeded with. The plaintiff could only act upon what the défend- 
ants fairly gave its officers and agents to understand. If there was 
any miscarriage in expressing the mind of the défendants it would 
seem to be just that they should be boand by what they fairly ex- 
pressed, whether they intended it as they expressed it or not. Poth. 
Obi. 19; Story, Cont. § 86; Adams v. Lindsell, 1 Barn. & Aid. 681. 
As, if théy had told the plaintiff to build two ships, when they in- 
tended to say, and understood that they said, to build one, it would 
seem to be clear that they would be holden for the two. And if they 
told the plaintiff to go on and build the ships, it would seem tô be 
equally clear that they would be bound, although they did not un- 
derstand that they told the plaintiffs so. 

Some point is made as to the correctness of the charge to the jury, 
to the effect that if the défendants told the plaintiff to stop the work 
the plaintiff would hâve the right to stop, and the défendants, if the 
work was proceeding on their order, would be holden for what had 
been done. The answer sets up, in substance, that the défendants 
did direct that the work should cease. There is no allégation or 
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proof that they ever reqnested that it should start again. They hâve 
not claimed that they were not liable because the plaintîff did not go 
on and complète the ships, but hâve rested their défense upon the 
ground that they never directed or requested the plaintifl to build the 
ships. Perhaps it would havô been more strictly correct to hâve 
submitted nothing about the stopping of the vrork to the jury, but, if 
80, as this finding was in accordauce with their admission of record, 
the error could not harm them. 

No adéquate ground for disturbing the verdict appears; the motion 
for a new trial must therefore be overruled. Motion denied, and stay 
of proceeding vacated. 



United States v, MoDowell. 

{District Court, 8. D. New York. August 25, 1884.) 

1. OusTOMB DuTms — Appraisbmbnt and Liquidation CoNCLusrvK — ^Deii0B£Bb 

— Rbv. St. ■§} 2929, 2930, 2931. 

Tbe appraisement and liquidation of dutlea by the appraiser and collector 
are bindin^ and conclusive ia ail collatéral proceedings, and, in the absence of 
any reliquidation or reappraisemeat, cannot be dlsregarded or reviewed, ex- 
cept in the modes provlded by sections 2929, 2930, and 2931 of the Revised tjtat- 
utes. A suit in the district court is not one of thoae modes. Rdd, accord- 
ingly, on demurrer, that, after payment of the duties as liquidated, a suit for 
duties alleged to be due in excess of the liquidation, on account of an alleged 
untrue discount, fraudulently procured to be allowed in the appraisement of 
value, could not be sustained. 

2. 8amb— Action by United Sxateb. 

The above rule, frequently applied In this court as against importera, must 
be equally applied in suite brought héïe by the United States. 

3. Baue — Rbappraiskmbnt. 

A reappraisement of value may be made without a re-examination of the 
goods themselveS; vhere tbe items to be corrected, such as an alleged false dis» 
count in the invoice, do not dépend on any inspection of the goods. 

Demurrer to Complaint. 

John Proctor Clark, Asst. Dist. Atty., for plaintiff. 

Arnoux, Ritch é Woodford and Wm. C. Wallace, for défendant. 

Beown, J. This suit is brought to recover additionai duties claimed 
to be due to the United States upon certain imported goods. The 
complaint charges that in the invoice and entry tbe importer falsely 
and fraudulently represented that a certain discount had been allowed 
upon the goods ; whereas, in fact, no such discount had been made 
upon the invoice value. In the liquidation the alleged discount was 
allowed. In effect, this suit is for the purpose of recovering the duty 
on the amount of the discount alleged to bave been improperly al- 
lowed in the liquidation. The défendant bas demurred upon the 
ground that no cause of action is stated, inasmuch as tbere bas been 
no reliquidation, and the duties, as it appears, bave been paid in full, 
aceording to the only liquidation ever made. 
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Whether a disconnt should or should not be allowed, is a question 
belonging to the dutiable value of the gooda. It bas long been the 
uniform practice of this court to refuse to entertain any question con- 
cerning the dutiable value of imported goods, on the ground that it is 
for the gênerai appraiser, the merchant appraisers, or the collector, 
as the case may be, as the tribunal specially establisbed by law for 
that purpose, to pass finally and conclusively on ail questions of value, 
for the purpose of the assessment of duties. 

The statutes (sections 2930, 2931) making the appraisal of value 
and the liquidation by the collector "final," are as binding and con- 
clusive upon the United States as upon the importer, except only 
that the government may, in certain cases, reappraise the goods and 
reliquidate the duties. The duties, when once fixed by a lawful ap- 
praisement and liquidation, become the duties and the only duties to 
which the goods are subjeot, until the amount as thus fixed is modi- 
fied by some subséquent lawful appraisement and liquidation, or is 
lawfully brought in review by due protest, appeal, or suit in the cir- 
cuit court according. to section 2931. The statute itself déclares that 
the goods "shall be liable to duty accordingly," i. «., as liquidated, 
and not otherwise. lasigi v. The Collector, 1 Wall. 375, 383; U. 
S. V. Cousinery, 7 Ben. 255; Watt v, U. S. 15 Blatohf. 29; Stairsw. 
Peaslee, 18 How. 527; Bartlett \. Kane, 16 How. 263, 272; U.S. v. 
Campbell, 10 Fed. Kep. 818; U. S. v. Earnshaw, 12 Fed. Eep. 283, 
286. 

The oonclusive «haracter of sueh appraisements and liquidations 
rests not only upon the fact that the statute déclares them "final," 
but also upon the additional gênerai principle that the décision of 
spécial tribunals established by law for the détermination of particu- 
lar questions, when regularly made, are conclusive, and cannot be 
questioned or set aside coUaterally, except in some mode épecially 
provided by law. Belcher v. Linn, 24 How. 522; Bartlett v.Kane, 
16 How. 263 ; Clinketibeard v. U. S. 21 Wall. 65 ; U. S. V. Arre- 
dondo, 6 Pet. 729; Rankin v. Hoyt, é How. 335; U. S, v. Campbell, 
10 Fed. Eep. 816, 818, 819; U. S.v. Leng, 18 Fed. Eep. 20, 22. 

The présent suit violâtes this gênerai principle. It seeks to recover 
duties which hâve never been liquidated, and to review and set aside 
the only liquidation and appraisement ever made, by means of a suit 
in this court, which is not one of the instrumentalities provided by 
law for Buch purposes. 

It is urged that where the goods hâve passed into consumption 
and cannot be brought anew before the appraiser, no subséquent ap- 
praisement or reliquidation of the duties can be had; and that, conse- 
quently, the government is without remedy other than by suit such 
as this. If that be so, it is for congress to supply the remedy. The 
case of U. S. v. Frazer, 10 Ben. 347, cited in support of this view, 
does not appear to hâve been a case of fraud, and the appraiser who 
reappraised the goods in that case had never seen the goods at ail. 
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Without questioning the soundness of that case, as a gênerai rule, it 
should Dot be applied where, as in the présent case, the reasons for 
it do not exist, viz., where no further examination of the goods would 
be necessary in order to détermine their dutiable value,, and whether 
the alleged discount should be allowed or not, or for a proper re- 
liquidation of the duties as dépendent upon this discount. The lan- 
guage of the court in the case of Prazer is carefully guarded, and it 
is not necessary to détermine whether that case should be applied 
where the importer has fraudulently entered the goods and removed 
them beyond reach before the fraud is discovered, and when the gov- 
ernment officers still hâve other ciear and certain means of deter- 
miniiig the value of the goods. In the case oîlasigi v. The Collector, 
1 Wall. 375, 383, while it was held that the appraisement and liqui- 
dation made by the officers were conclusive, so far as respects ail col- 
latéral proceedings, it was further held that there might be a reap- 
praisement by the officers themselves within a reasonable period. 
ïhe collector is, by section. 2929, expressly authorized to direct re- 
appraisements, and to "cause the duties to be charged accordingly." 
As no further inspection of the goods in the présent case is requisite 
in order to détermine whether the alleged discount should be allowed 
or disallowed, there is nothing hère to prevent such a reappraise- 
ment, if directed by the collector, and a reliquidation of duties accord- 

The rule uniformly applied in this court, holding the appraisement 
and liquidation or reliquidation final in ail such cases except on ap- 
peal or suit pursuant to section 2931, must be adhered to. Any 
other rule would transfer to this court the whole subject of the duti- 
able value of imported goods, and ail those protraeted examinations 
concerning value that hâve hitherto been confined to the appraiser's 
and coUector's tribunal. To permit this would not, in my judgment, 
Bubserve the public interests, and would be contrary to the plain in- 
tent of the statute. On this very subject the suprême court, in the 
case of Bartlett v. Kane, 16 How. 272, say : 

"The interposition of the courts in the appraisement of importations would 
involve the collection of the' revenue in inextricable confusion âud embar- 
rassments. Every importer might feel justi^ed in disputiiig the accuracy of 
the judgment of the âppraisers, and claim to make proof before a jury months 
or even years after the articles hâve been withdrawn from the control of the 
government, and when the knowledge of the transaction has faded from the 
memory of its officers. " 

The court cannot act as appraiser or liquidating officer at the suit 
of the government, and refuse to do so at the suit of the importer; the 
same rule must apply to each, except in so. far as the statute itself 
makes a distinction. In no case can the court disregard or correct an 
appraisal or a liquidation, except after protest and appeal under sec- 
tion 2931. As against importers this rule has often been applied. 
The same rule requires judgment for the défendant upon this de- 
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marrer. V. S. v. Earnshaw, 12 Ped. Eep. 283; U. 5. v. Bradley, 25 
Int. Rev. Rec. 75; Westray v. U. S. 18 Wall. 322; Watt v. V. S. 15 
Blatchf. 29, 33; U. S. v. Cominery, 1 Ben. 231; ÏTiZZ* v. iîwsseii, 1 
Holmes, 228. 



Whitnet and others ». Eobbetson, Collector, etc. 

[Oireuit Court, 8. D. New York. Beptember 19, 1884.) 

CUSTOMB DDTIE&— TkEATT— AOT OP OoSaKESS— EXEMPTION PROM DtTTT. 

A. Stipulation in a treaty with a foreign power that " no higberor otber duties 
ahall be imposed on the importation into tbe United Btates of any article, the 
produce or manufacture ofthedominionof the treaty-making power, * * * 
than are or shaU be paj'able on the like articles, being the produce or manu- 
facture of any other foreign country," does not prevent congress from passing 
an act exempting from duty like products and manufactures imported trom 
any particular foreign dominion it may see fit. 

On Demurrer to Complaint. 

Charles Stewart Davison, for plaîntiffs. 

Elihu Root, U. S. Dist. Atty., and Saml. B. Clark, for défendants. 

Wallace, J. The questions raised by the demurrer are the same 
considered in the case of Bartram v. Bobertson, 13 Fbd. Rep. 212, 
and for the reasons stated in the opinion tbere delivered the de- 
murrer is Bustained. 

Judgment is ordered for the défendant. 



Hayes v. Biokblhotjpt, Sr. 

{Circuit Court, S. D. New York. August 25, 1884.) 

Patents pob Inventions — Notelty— Patent No. 170,8S2. 

The flrst and flfth clairas of patent No. 170,852, granted December 7, 1875, 
to George Hayes, for an improvement in ventUating loovers, heii Toid for want 
of novelty. 

In Equity. 

J. H. Whitelegge, for orator. 

Arthur V. Briesen, for défendant. 

WnEELBE, J. This suit is brought upon letters patent No. 170,852, 
dated December 7, 1875, and issued to the orator for an improve- 
ment in ventilating louvers. There are five claims, the first and flfth 
of which are alleged to be infringed. A louver appears to be an 
opening in buildings crossed by a séries of slanting slats to exclude 
rain and snow, and admit air. The patent describes a louver with 
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an outer reticulated covering and carved slats, oalled gutters, within, 
having flanges at the upper edges extending upwards, and at the 
lower edges extending downwards, both serving to stiffen the gutters, 
and the lower one for an attachaient for the reticulated covering. 
The first claim is for the combination of the covering with the gut- 
ters, and the fifth is for the gutters themselves. Thèse gutters are 
shown as slanting, and operating to shed rain or snow in the same 
manner as the slanting slats. The reticulated covering opérâtes as a 
Bcreen, precisely as it would if there were no slats. Neither opérâtes 
any differently, or accomplishes any result in connection with the 
other différent from what it would if the other was not there. They 
appear to form a mère aggregation, and not a patentable combina- 
tion. Pickering \. McCuUough, 104 U. S. 310; Double-pointed Tack 
Co. V. Two Rivers Manufg Co. 109 U. S. 117; S. 0. 3 8up. Ct. 
Kep. 105. Further, slanting slats performing the same office as 
thèse were a part of common knowledge, — their existence is assumed 
in the patent as a known part of a louver, on which the invention was 
set up as an improvement. A screen like the reticulated covering 
was also well known. There would not appear to be any patentable 
invention in putting the two to uses together for which each was 
before well known separately. 

The flanges to the gutters for stiffening them were merely such addi- 
tions as would be supplied by good workmanship when needed. They 
were not new for that purpose. And the use of the flange shape for 
attaching the reticulated covering would appear to be very obvious. 
Thèse claims appear to be without sufficient invention to uphold 
them. 

Let there be a decree dismissing the bill of complaint, with costs. 



HaYES V. BiCKBLHOUPT, Sr. 
(Oireuit Court, 8. D. New York. August 25, 1884. 

1. Patents for Inventions — Kbissues 8,674, 8,675 — Sky-Lights and Venti- 

LAT0R8. 

The eighth claim of reissued patent No, 8,674, and the flrst, Second, and 
seventh claims of reissued patent No. 8,675, for improvements on sky-lights 
and ventilators, are not to be found in the original patent, and are void. 

2. Same— Reissub 8,689— VALiDiTT—iNFRiNaEMBNT. 

The second and third claims of reissued patent No. 8,689, for sky-lights and 
ventilators, are not anticipated by any prior patents or structures, are valid, 
and are infring'ed by défendant. 



In Equity. 

J. H. Whitelegge, for orator. 

A. V. Briesen, for défendant. 
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Whbblee, J. This suit is brought upon reisBued patents Nos. 
8,597, 8,674, 8,675, 8,688, and 8,689, granted to the orator for im- 
provements in sky-lights and ventilators. They bave been before the 
circuit court for the Eastern district of New York, (Judge Benedict,) 
and some of them before this court, (Judge Coxe,) and ail the claims 
alleged bere to be infringed bave been adjudged to be void, exeept 
the eighth of 8,674, the first, second, and seventh of 8,676, and the 
second and third of 8,689. Hayes v. Seton, 12 Pbd. Eep. 120; Hayes 
V. Dayton, 20 Ped. Eep. 690. Of thèse, the eighth of 8,674, and the 
first, second, and seventh of 8,676, are not to be found in the original 
patents, but were added after the patents had stood nearly nine years 
without them, and are void for the roason given in thèse former cases 
as to other claims, which are concurred in and followed. There are 
left the second and third claims of 8,689, Tbese claims in the re- 
issue appear to be the same as in the original. They are not ahown 
to be anticipated by any prior patents or structures, and no good 
reason is apparent for adjudging them to be invalid. The third is 
for a sash swinging on pivots, having exterior and overlapping elastic 
flanges on the sides and bottom of the part of the sash swinging out- 
ward, forming an outer flashing for protection against storms. Thé 
alleged infringement appears to bave such a flange at the bottom. 
In Hayes v. Seton there appears to hâve been no such flange on any 
part of the sash. There, no infringement of this claim was found; 
hère, there appears to be an infringement to the extent of the use of 
this flange at the bottom of the sash . 

The second appears to be infringed by the use of the combination of 
flanged covering strips in combination with hoUow metallic posts for 
supporting glasses, as described in that claim. The orator appears 
to be entitled to a decree as to thèse two claims of this patent, and 
the défendant as to the residue of the claims in controversy ; but, as 
neither prevails fuUy, without costs to either. 

Let there be a decree for the orator for an injunotion and account 
as to the second and third claims of No. 8,689, accordingly, without 
costs. 



Elbctbio Gas Lighting Co. v. Tillotson and another. 

(Gireuit Court, 8. D. New York. September 18, 1884.) 

Patents fob Inventions — Rbissub No. 9,743 — EiiBOTBiOAL Apparatus for 

LlGHTINO BtRKET LaMPS. 

Claims 2 and 5 of reissned patent No. 9,74.3, granted to Jacob P. Tirrell, 
assignor, and dated June 7, 1881, for electrical apparatus for lighting street 
lamps, held invalid. 

In Equity. 

Edwin H. Brown, for orator. 
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Edward N. Dicherson, Jr., for défendant. 

Wheblek, J. This suit is brought upon reissued letters patent 
No. 9,743, granted to Jacob P. Tirrell, assignor, and dated June 7, 
1881, f or electrical apparatus for lighting street lamps. The origi- 
nal patent was No. 130,770, dated August 20, 1872. Tlie infringe- 
ment complained of was made under patent No. 230,590, dated July 
27, 1880, granted to tbe same Jacob P. Tirrell, assignor to George 
F. Pinkham, for an electric gas-lighting apparatus. One of the dé- 
fenses is that the reissuo is not supported by the original. The 
spécifications of the original and reissue are preoisely alike. The 
original had three claims; for — 

" (1) A circuit-breaker, located at the burner and operated automatically, 
substantially as described. (2) In combiaation with the above, a lever 
adapted and arranged to open and close the stop-cock or valve of the burner, 
and carrying the circuit-breaker, substantially as herein described. (3) The 
arms, 0^, sector wheels,/, n, pins, 11^, mm^, wires. M, N, magnet, E, lever. 
H, carrying the armature, G, circuit-breaker, j', and pawl. S, and the ratchet- 
wheel, B, ail combined and arranged together, and applied to a gas-burner foi 
opération, substantially as, and for the purposes set forth." 

The reissue h as six claims. The first and sixth are for combina- 
tions not found nor claimed to be, in the alleged infringing de- 
vice; the third is the same in eaoh ; and the fourth in the reissue is 
the same as the second in the original. There is in the alleged in- 
fringement no lever tô open and close the stop-cock, and carrying the 
circuit-breaker to form the combination of the original second, now 
the fourth, claim; nor arms, sector-wheels, pins, pawl, or ratchet- 
wheel, to form the combination of the constant third claim. The 
only claims remaining, and the only ones relied upon hère, are the 
second and fifth. They are for — 

" (2) In an apparatus for lighting gas by electricity, the hélix of an electro- 
magnet, eonnected at one end with the wire through which the current of 
electricity is passed, and at the other end with a circuit-breaker located at 
the gas-burner, so arranged that the current of electricity is passed to the 
circuit-breaker through said magnet. attracting an armature actuating mech- 
anism operating automatically to turn on the gas and ligbt the same by the 
effects et the primary sparks made at the tip of the burner from said magnet 
in the circuit. (5) In an apparatus for lighting gas by electricity, the com- 
bination of a wire through which a current of electricity is passed, actuating 
mechanism for letting on the gas, an electro-magnet electrically eonnected 
with said wire, an armature operated by said electro-magnet, mechanism act- 
uated by said armature breaking the circuit at the burner tip and producing 
there an electric spark or sparks for lighting the gas, the whole operating au- 
tomatically. " 

Thèse claims do not refer to any mechanism described for turning 
on the gas or breaking the circuit, but are drawn to apply to any 
mechanism operative in the proper connection with the parts de- 
scribed for those purposes. When the circuit is closed a current of 
electricity may be sent through the hélix and around the circuit past 
the burner-tip. This will charge the hélix with electricity, so that 
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it will attract the armature to itself. If any mechanîsm is attached 
to the armature, bo that the motion ol the armature will break the 
circuit at the burner-tip, a spark will be found there from the flowing 
current, but the current, if not too powerful, will cease. This will 
relieve the hélix from the charge of electricity and the armature from 
its attraction, and leave the armature free to move away from the 
hélix, and, by its motion through the mechanism, to close the circuit, 
when, if the supply of electricity is oontinued, the opération will be 
repeated. The motion of the armature may, by appropriate mech- 
anism, be made to open and close the stop-cock, as well as to break 
and close the circuit. Thèse daims seem to be intended and appro- 
priate to cover this arrangement of the wires and hélix in the circuit 
with the circuit-breaker, and with the armature moving by the force 
of the current, and some mechanism by which the motion of the ar- 
mature will break and restore the circuit and move the stop-cock, 
without regard to the form of the mechanism. The parts necessary 
to be described are well enough deseribed with the arrangement of 
the whole; the rest is left to the common knowledge of those skilled 
in such matters. Loom Co. v. Higgins, 105 U. S. 580. But this ar- 
rangement of thèse parts was not claimed anywhere in the original 
patent as a part of the invention. The first and second claims con- 
tained no allusion to the wires, hélix, or armature ; the third was for 
thèse and several other parts, ail combined and arranged together, 
and applied to a gas-burner for opération, thus showing an intention 
to claim that particular combination of the whole. Gage v. Herring, 
107 U. S. 640; S. C. 2 Sup. Ct. Eep. 819; Cléments v. Odorless Ap- 
paratus Co. 109 U. S. 641; S. C. 3 Sup. Ct. Eep. 525. The original 
patent stood nearly nine years before thèse claims were made. The 
right under which the défendant opérâtes had accrued before they 
were made. They oannot be upheld now, as this case, and the dé- 
cisions made upon this subject, are understood. Miller v. Brass Co. 
104 U. S. 860. 

Let there be a decree that thèse claims ûre invalid, and that the 
bill be dismissed, with costs. 



MiLLiGAN ». Lalanoe & Gbosjean Manof'o Co. 
{Circuit Court, S. D. New York. Augafît 29, 1884. 
Patents FOR Inventions — Asstgnmbnt — Rejection op Application — Amknd- 

MENT BY BOLICITOR — ISSUB OF AMENDE» PATENT — VaLIDITY — RECOVEltY OP 

Agkeed Pbicb. 

M. made an improvement in métal vessels for cnlinary purposes, consisting 
of » shoulder around the inside of the npper edge to support the lid, and as- 
signed it to L. to procure a patent; and the application, being rejected for 
want of novelty, was aœeuded by the solicitor to include an inclosed wire at 
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the extrême edge, and a patent having Buch a shoulder Btrengthened at the 
edge bj the wire vas issued to L., who made und sold at a profit yessels having 
the shoulder without the wire and vessela having both the shoulder and wire, 
and marked and claimed them ail as patented. M. claimed a royalty on ail the 
vessels aold under his cnntract with L. Held, that if the shoulder without the 
-wire had been new, so that the patent would hâve covered that as a part of the 
patented invention, L. could lawfuUy control the monopoly of the shoulder 
only ; but that when the claim for that alone was rejected, and such rejection 
acquiesced in, it could not be claimed that the patent covered that alone ; that 
■while as to the public the patent would be void because M. did not invent the 
wire, and the act of the solicitor in inserting it was unaathorized, the relations 
of M. and L. were gQverned by their contract, and that M. was entltled to re- 
cover as claimed. 
2. 8amb— Verdict— Evidence. 

Upon examination of the évidence the verdict in favor of plùntifl is sua- 
tained. 

At Law. 

R. Bobertson, for plaintiff. 

Abram Wakeman, for défendant. 

Wheeleb, J. The plaintifif was in the employ of the défendant, 
and made what they supposed to be an invention of a new and pat- 
entable improvement in sheet-metal vessels for culinary purposes, 
consisting of a shoulder around the inside of the upper edge to sup- 
port the lid. He assigned it to the défendant to procure a patent 
upon it and practice it. The défendant appliedfor a patent; the ap- 
plication was rejected for want of novelty; the solicitor amended it 
to include an inclosed wire at the extrême edge, and the patent No. 
189,250, dated April 3, 1877, was granted for euch a vessel, having 
Buch shoulder, strengthened at the extrême edge by such a wire. The 
défendant made and sold large quantities of the vessels, at a consid- 
érable profit, which had the shoulder without the wire, and some at 
Bome profit having the shoulder and wire, and marked them ail as 
patented, with the day and year of this patent, and claimed to be 
operating under it, and this claim was respected. Upon the trial the 
plaintiff claimed that the assignment was made upon an agreement 
by the défendant to pay him a royalty on the goods manufactured 
and sold under the patent, to be afterwards ascerfcained; and the de- 
fendant claimed that it was assigned pursuant to the terms of his 
employment, and was not to be paid for except gratuitously ; that 
the patent does not purport to cover the shoulder without the wire, 
and that it is void as to what it does purport to cover, on account of 
the change made by the solicitor, and otherwise, so that there was 
no basisfor a royalty. The juryfound for the plaintiff on this issue, 
and stated the proportion of profits to which they found the plaintiff 
entitled, under a stipulation of the parties. The défendant now 
claims that the verdict should be set aside because not warranted by 
the évidence, and because, with the finding in his favor, the plaintiff 
is not entitled to recover. 

As to the finding, it seems to be sufficient now to say that the évi- 
dence rested almost wholly in paroi ; that there was enough on either 
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side to well warrant a finding that way, if there had been none on the 
other; that the détermination of the question depended upon the 
credibility for truthfulness and accuracy of the witnesses, ail of which 
was within the peculiar province of the jury, who, so far as appears, 
considered the question fairly, and decided it according to their beat 
judgment. This was their duty, and, when so performed, the court 
has no disposition or authority to review their work. The other is 
the more important question. If the shoulder without the wire was 
new, so that the patent would oover that as a part of the patented 
invention, the défendant might lawfully control the monopoly of the 
shoulder only. , Sharp v. Tift, 18 Blatchf. 132; S. C. 2 Fbd. Eep. 
697. But when the claim for that alone was rejected, and the rejec- 
tion acquieseed in, it could not afterwards be successfully claimed 
that the patent covered that alone. 

The patent issued covered vessels having botb the shoulder and 
wire, but as the inventer did not invent the wire, the act of the so- 
licitor inserting it would seem to be unauthorized, and the patent, as 
to the public, void. Eagleton Manu/'g Co. v. West, etc., Manuf'g Go. 
111 U. S. 490; S. C. 4 Sup. Ct, Eep. 593. The patent was invalid, 
apparently, but that does not settlethe rights of thèse parties growing 
out of their contract. Both acted in respect to it as good. The real 
question now is whether the fact of the invalidity is a good answer to 
this action upon the contract. The relation of the parties in respect 
to the patent became similar to that of licensor and licensee. The 
défendant held the légal title to th'e patent, but held it to use and pay 
for the use. The price was not expressly agreed upon, but the law 
will imply a reasonable price, and the question is the same as if there 
had been an agreed price. Had the plaintifï retained the title to the 
patent, and the défendant taken a license for an agreed royalty, and 
then practiced the invention exactly as has been done, the fact of the 
invalidity of the patent would hâve been no défense to a suit for the 
royalty. White v. Lee, 14 Fed. Eep. 789; McKay v. Jackman, 17 
Fed. Eep. 641. The défendant has had and enjoyed what was eon* 
tracted for, and it is no answer to say that the same might hâve been 
had without the contract, The défendant could not both stand upon 
the patent and repudiate it, nor upon the plaintiff's title to th« in- 
vention and repudiate that. 

The motion for a new trial is ovérruled, and the stay vacated. 
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Underwood V. Wabrbn and anotùer.* 

(Oircuit Court, E. D. Missouri. Beptember 17, 1884.) 

Patents— EsTOPPEL. 

A patentée is estopped, as against an a<)3ignee, to claim, la a suit for an in- 
fringement, tbat the patent assignée! is invalid. 

In Equity. Exceptions to parts of answer. 

This is a suit for the infringement of a patent on an improvement 
on railroad-track drills, invented by the complainant. The bill al- 
lèges, in substance, tbat the patent claimed to bave been infringed 
•was issued to the complainant, and Andrew Warren and Perrin G. 
March, the défendants, wbile they were doing business together as 
partners; that tbeir partnership was subsequently dissolved, and 
that upon its dissolution Warren and March assigned tbeir interests 
in said patent to complainant for a valuable considération, and that 
be then became, and still remains, its sole owner, and that since said 
assignments were made to complainant tbe défendants bave manu- 
faotured and sold infringing machines, and still continue to do so. 

The answer allèges, in substance, that complainant's patent is 
invalid. To this the complainant excepts, and raises the point that 
the défendants are estopped to deny the validitv of said patent. 

G. M. Stewart, for complainant. 

Parkinson é Parkinson, for défendants. 

Treat, J. The bill allèges tbat the Underwood patent was issued 
to Underwood, Warren, and March, eacb one-tbird interest. It also 
avers sundry transactions between the respective parties, whereby 
said Warren and March conveyed ail tbeir interest therein to plain- 
tiff for full considération. This court, at its last term, examined at 
length ail of the points substantially involved,^ and beld that the 
respective parties défendant were estopped from disputing the validity 
of plaintiflf's rigbt. 

The exceptions, without resort to verbal criticism, are directed to 
the question of estoppel, and, under the allégations of the bill and 
answer with respect thereto, the ruling of this court, in the light of 
authorities there cited, must prevail, and the exceptions be sustained. 

iReported by Benj. P. Rex, Esq., of the St. Louia bar. 
«Bee Bumsey v. Buek, 20 Fbd. Rbp. 697. 
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MoLaughlin p. Pboplb's Eailwat Co. and another,* 

{Circuit Court, B. D. Missouri. September 19, 1884.) 

Fatbnt — StriT FOB Ikfringement— Lâches — Demithher. 

Bill for infringement of patent, alleging unauthorized construction and use 
of patented invention by défendant for IS years, and making no excuse for 
complainant's failure to assert his rights during that period, héld demor- 
rabie. 

In Equity. Demurrer to bill for infringement of a patent. 

Jones à Delano, with F. X. McCabe, for complainant. 

Paul Bakewell, for People's Railway Company. 

Bbewbe, J. Tiie bill charges that letters patent for a street-car 
gâte were issued to the complainant and one J. F. Madison on Aq- 
gust 3, 1869; that neither of said patentées ever lioensed or granted 
to défendant the People's Railway Company, or any one else, the 
right or privilège to make or use said gâte, and that said défendant 
railway company is now, and bas been for 13 years last past, using 
and constructing such patente^ street-car gâtes upon its street cars. 
The prayer is for injunction and accounting. The single question 
whicb I deem necessary to consider is whether there bas been such 
lâches on the part of complainant as will prevent a court of equity 
from taking cognizance of this suit. The bill shows no excuse for 
his delay; neither ignorance of the oonduct of the défendant, nor in- 
ability on the complainant's part to assert his rights. It is left upon 
tbe naked assertion that the patent, existing for now over 15 years, 
the défendant bas for 13 years been infringing thereon. 

Under thèse circumstances, whatever action at law he may bave 
for damages, I think bis own lâches such as prevents a court of 
equity from interfering by injunction. That tbe gênerai prinoiples 
of equity jurisprudence control in patent cases cannot be doubted. 
Eev. St. § 629, par. 9 ; also, section 4921, which last section con- 
tains thèse words : 

"The several courts vested with jurisdiction of cases arising under the pat- 
ent laws shall hâve power to grant injunctions according to the course and 
principles of courts of equity, to prevent the violation of any rights secured 
by a patent, upon auch terms as the court may deem reasonable." 

Now, generally speaking, the lâches of complainant is sufQcient 
ground for non-interference on the part of a court of equity. Nearly 
ail the life-time of this patent the complainant bas remained silent, 
- by bis silence consenting to, or at least acquiesoing in, tbe acts of the 
défendant. To interfère now by injunction would seem manifestly 
inéquitable. That this question of lâches can be raised by demurrer, 
and tbat it is a good défense to a bill in equity, is abundantly sus- 
tained by the authorities. In Walk, Pat. § 597, it is said: 

"The défense of lâches can be made in a demurrer, or in an answer, or in 
an argument on the hearing, without any pleading to support it. But a 

^Eeported by Benj. F. Rex, Esq., o£ tlie St. Louis bar. 
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plea !s not appropriate in such a défense; because, if the bill shows delay and 
is silent about excuses therefor, the method of a plea would be to state that 
there is no such excuse, and because, by taking issue on such a plea and 
framing an excuse, the complainant could eut ofE ail excuses and win the 
case. To guard against a deinurrer based on lâches, in a case where long de- 
lay intervened between the infringement and flling of the bill, the bill ought 
to state the existing excuses for that delay; and, to guard against such dé- 
fense being started on the hearing, the évidence ought to show whatever ex- 
cuse the complainant can interpose." 

See, also, the foUowing authorities : Maxwell v. Kennedy, 8 How. 
222; Lewis v. Chapman, 3 Beav. 133; Saunders y. Smith, 3 Mylne 
& C. 711; Gollardy. Allison, 4 Mylne & G. 487; Wyeth v. Stone, 1 
Story, 273 ; Root v. By. Go. 105 U. S. 215; Curt. Pat. § 440, in which 
the anthor says : 

"Where a patentée seeks an injunction against an alleged infringer, and 
the évidence shows that this infringer, or others, hâve been in the habit of 
disregarding the exclusive right conferred upon the patentée, and this with 
knowledge, either actual or implied, on the part of the patentée, the court will 
dismiss the bill on the ground that the complainant has been guilty of lâches, 
or that there is a want of that exclusive possession which lies at the founda- 
tion of every claim for an injunction." 

Thèse authorities enforcing the gênerai rule of equity jurispru- 
dence compel the sustaining ôf the demurrer, The order, therefore, 
-will be that the démarrer be sustained and the bill dismissed. 
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Same v. Same. 

[Oireuit Oov/rt, D. New Jersey. September 27, 1884. 

Patents for Intention— lupRiNGœMBNT—HABVBSTBRS — Rock-Bhapts. 

The fourteenth claim of the patent granted to William Farr Gloodwin for an 
improvement In harvesters, bearing date April 18, 1876, constr.ued, and helà,, 
that the pivoted rock-shaf t thereln claimed is not infringed by the rock-shaft 
and lever in the machine sold by défendant. 

On Bill, Answer, and Proofs. Final hearing. 

W. F. Goodwin, plaintif pro se. 

Bbadley, Justice. The bills of complaint in thèse cases are founded 
on certain letters patent issued to the complainant, bearing date the 
eighteenth day of April, 1876, for new and useful iraprovements in 
harvesters, which, it is alleged, thô détendants hâve infringed; and the 
prayers of the bills are for an account of profits, and a perpétuai in- 
junction against further infringement. The spécification of the patent 
sets forth and describes several devices conneoted with harvesters, 
which are alleged to be new, and which are the subject of 17 différent 
daims. The device in question in the présent case, alleged to be 
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infringed by the défendants, is that which is the subject of the four- 
teenth claim, which reads as follows : "In combination with the cut- 
ter-frame, the pivotai rock-shaft, s, s*, and a tilting lever attached 
to and actuating the rock-shaît, substantially as set forth." The in- 
fringement of the invention thus claimed is the sole subject of con- 
troversy. The "pivotai rock-shaft," referred to in the fourteenth 
claim, is net clearly described in the spécification, and is only par- 
tially exhibited in the drawings attached thereto; but ita position and 
opération are so far pointed out that we may infer its form; and, to 
démon strate it more fully, the complainant has put in évidence a 
modal, which he allèges to be a true exhibit of the invention. 

The principal object of the apparatua in question is to give the cnt- 
ting device of the harveater a rocking motion, so that the points of 
the guards or fingere and of the cutters may be raised and lowered 
as the unevenness of the ground, or protubérances upon it, may re- 
quire, without raising or lowering the bars tbemselves. It is évident 
that if the cutting apparatus (inoluding the finger bar and cutting 
bar) were attached to a frame or head-pieoe, so pivoted, or so loosely 
attached, to the main frame of the machine as to allow of a rocking 
motion, such motion could easily be communicated by a simple hand- 
lever attached to such frame or head-piece, and extending upward 
and backward, so as to be within reaeh of the driver; and this 
method was resorted to in several machines constructed prior to the 
complainant's invention, differing from each other principally in the 
mode of attaching the lever to the head-piece, or "cutter-frame," as 
it is called in tho patent. Sometimes the lever would be attached 
to a yoke, sometimes it would be bent in various ways, so as to pass 
around other parts of the machinery, and not to interfère with their 
working, nor be prevented from having its own proper movement. 
The device of the complainant consista in attaching the lever, not to 
the cutter-frame itseif, but to one end of an intermediate rock-shaft 
sitnated below and out of the way of the other machinery, and im- 
parting the rocking motion desired to this rock-shaft, the other end 
of which is connected with the cutter-frame by a peculiar pivoted ar- 
rangement, and the motion given to the rock-shaft is thus communi- 
cated to the cutter-frame, and, consequently, to the cutting appa-» 
ratus. The pivotai arrangement referred to consista of the end of the 
rock-shaft tumed to a right angle with the axis of the shaft, enlarged 
near its end iuto a globular shape, and terminating in a pivot, on 
which the cutter-frame is mounted ; the globular enlargement reating 
in a standard provided with a alot for its réception. It is secured in 
place by a pivot passing through the globular enlargement, and al- 
lowing it to vibrate up and down when operated by the rocking mo- 
tion of the rock-shaft. 

This is the pivoted rock-shaft mentioned in the fourteenth claim. 
The lever attached to it, and by which the driver opérâtes it, has 
three distinct parts. That held by the band of the driver is above the 
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main fraîne of the machine; the second portion passes aownward 
through the frame, at right angles with the first, and bas notches on 
its side, making a ratchet to hold it in any position; the third part 
extends from the lower end of the second, under the main frame, to 
the rock-shaft. The three sections are rigidly fixed to each other, 
forming one rigid lever. This is the "tilting lever" referred to in the 
fourteenth claim. The whole thing, though net specifically described, 
is referred to in the spécification as follows. After describing thô 
cutter apparatus, with its lugs or ears containing pivot holes, on 
"circular bearings," the spécification proceeds thus: 

"The rear lug, S ', is mounted upon one end of a pivoted rock-shaft, s^, s*. 
T, T^ T", is a iinger-bar lever, attached to the inner end of the pivoted 
rock-shaft, s^, s*. The parts, T T^, of the lever are in substantially par- 
allel planes, and are connected by an interinediate section, T ', arrangea at 
about a right angle to the parts, T, ï 2, and provided with ratchet teeth, t. 
That part of the rock-shaft which is shown in section in figure 2 is expanded 
centrally into a globular bearing, and is seated in a reeess in an arm, 6'^, of 
the main frame, and is pivoted to this arm for a further support; the inner 
end, s**, being supported in a bearing upon the under side of the frame, but 
not shown. ïhe object ôf making tliia inner end eurved is to bring that 
point which rests in the last-mentioned bearing into a line coïncident with 
the pivot, s^, so that when the rock-shaft is actuated by the lever, ï, T ', ï 2, 
to rock or tilt the cutter-frame, as indicated by the dotted Unes, y, figure 2, 
there shall be no craniping of the parts." 

Thus we see that the thing claimed is the pivoted rock-shaft, with 
the tilting-lever attached to it at one end, and the lug of the cutter- 
frame mounted on it at the other end, having the end next to the 
cutter-frame enlarged into a globular bearing, resting in a slot or re- 
eess in a standard or arm of the main frame. Now, do the défend- 
ants infringe the patent for this invention ? We bave before us one 
of the machines sold by the défendants, and also a model of it made 
for more convenient inspection. Looking at its arrangement for pro- 
ducing a rocking motion in the cutting apparatus, we find, it is true, 
a rock-shaft, and a lever attached to one end of it; but we do not 
find the other end of the rock-shaft expanded into a globular bearing, 
nor do we find the cutter-frame mounted upon it; on the contrary, 
we find the other end of the rock-shaft provided with an arm project- 
ing therefrom at right angles, and moving up and down, as a rocking 
motion is imparted to the rock-shaft. To the end of the arm is at- 
tached a link which connects it with a pin, forming the bearing on 
which the cutter-frame is mounted. This pin is held in a standard, 
or upright arm of the main frame, in a slot or hole vertically largei 
than the pin, so as to allow the pin to vibrate up and down, and com- 
municate the rocking motion to the cutter-frame. 

Notwithstanding the want of conformity between this device and 
that of the complainant, I should probably think that the one was 
substantially the équivalent of the other, if the complainant had been 
the first to apply the rock-shaft as aa auxiliary instrumentality in 
producing the desired rocking motion of the cutting apparatus. But 
v.2lF,no.9— 37 
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te was not. Without referring to any other previous invention, that 
of William N. Whitely, desoribed in letters patent granted to him 
and dated Nôveïnber 24, 1868, contains a rock-shaft used for the 
very purpose for which the complainant's is used. The only merit 
of the complainant's invention is the peculiar form of his rock-shaft 
and the peculiar mode of applying it. He is not a pioneer in this 
department of machinery. He did not invent the rocking motion as 
a process, nor the first means of producing it, nor the mode of pro- 
ducing it by the intervention of a rock-shaft. He does not stand at 
the head of the line; he is only an individual in the line. He is en- 
titled to what he has invented and nothing more; and what he has 
invented is nothing but the spécifie device which he has patented. 
His claim is to be construed acoording to its terms, and is limited by 
them, and cannot be enlarged by construction. I am of opinion, 
therefore, that the défendants do not infringe the complainant's 
patent, construed, as it must be, in accordance with the décisions of 
the suprême court on this subject. 

The complainant supposes that his patent has a broader applica- 
tiion than that which is now given to it, because he can apply a lever 
directly to the enlarged globular bearing, and he exhibits such a lever 
as an alternative in his model. But by this arrangement he dis- 
penses with his auxiliary rock-shaft, which is the very subject of the 
fourteenth claim, and of the description which was copied from the 
spécification. It may be that the other portions of his patent are 
independent of the rock-shaft, and that they may stand good with 
the use of a lever applied directly to the globular bearing ; but the 
fourteenth claim is based entirely on the rock-shaft, and cannot hâve 
any force or meaning except as applied to it. It is unnecessary to 
examine the varions patents that hâve been put in évidence. They 
exhibit the state of the art in détail, as already referred to in gênerai 
terms. I am clear, from this exhibit, that the complainant is con- 
fined to the spécifie device which he has desoribed and claimed, and 
that the machines sold by the défendants do not contain it. 

The bills must be dismissed. 
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Nbwbdbt and others v. Mobsuan. 

[OireuH Court, 8. D. New Torlc September 25, 1884.) 

Patents pob Intbiîtioks — Timb-Lock — Infringement. 

Infringement of patent No. 262,094, granted to Henry P. Newbmy, Aagnat 
1, 1882, for an unprovement in time-Iocks. îiéld not shown, andprelimiiiaiy in- 
junction ref used. 

In Equity. 

Samuel A. Dimcan, for orators. 

Edmund Wetmore, for défendant. 

Whbelee, J. The clock-work of tîme-Iocks régulâtes the move- 
ments of machinery to make way for the lock-bolt in unlooking, so 
that way wili be made at the proper time and not sooner. If the 
délicate or other parts of the time movements are broken or displaced, 
80 as not to hold the machinery, it will run down at once and free 
the boit. The orator's patent, No. 262,094, dated August 1, 1882, 
and granted to Newbury, is for an improvement in such locks by 
which some part of the mechanism between the power and the boit 
shall be made yielding by a spring, so as to diseonnect there more 
readily than the time movement will, and leave the boit fast in case 
of a shock to the lock from the outside. There are two claims, one 
of which is for the combination of the Connecting mechanism, "some 
part of which is made yielding for the purpose of interrupting the 
operative continuity of the mechanism under the force of a shock" 
with other parts of the lock; the other is for the same combination, 
with the addition to the parts of a device for holding the parts out of 
engagement when disconnected, The alleged infringement consista 
in making the connection between the plates of the clock-work more 
firm, moving the yoke-lever, by which pins on the dials make way 
for the lock-bolt away from the front of the dials to make room for 
throwing them forward out of place and disconnecting them, and 
weakening the sorews by which they are attached to their arbors to 
make them more easy to be removed from their places by a shock 
from without. 

Strengthening the parts about the clock-work might make the other 
line of mechanism comparatively more likely to yield to a shock by 
making this line less so, but that would not of itself seem to be an in- 
fringement of the patent, which is for making one of a set of parts 
yielding, and not for making another of another set unyielding. Ee- 
moving the yoke-lever out the way of a forward movement of the dials 
does not appear to be new with the defendant's locks made since this 
patent. Locks were made with the yoke-lever back of the dials long 
before the patent and before the invention. 

The most important question is whether the dials are a part of the 
mechanism made yielding for the purpose of disconnecting under the 
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force of a shoek, within the meaning of the patent. They are în theîr 
former places, faatened by the same form of fastening, but made 
weaker, and perhaps made so for the purpose of being made to ap- 
pear liable to disoonnect in case of a shock. But there is no évi- 
dence that they will so yield. They are fastened by a screw, appar- 
ently made to hold, and whioh cannot yield to the force of a shock 
without being stripped of its threads. The threads are small, but the 
dials are light, and it does not seem as if any shock that would not 
shatter the whole structure of the Iqck would give the dials momentum 
enough to strip the screws out of their threads. Without proof that 
a shock would so operate there is not eufficieut prool to warrant 
granting a preliminary injunotion. 
The motion is therefore denied. 



New Peockss Fermentation C5o. r. KocH. 

{Circuit Court, E, D. Michigan. May 6, 1884.) 

1. Patents von Inventions — Machine— Pkocbss — Estent of Use. 

Where a patent clearly shows and describes a machine whose use necesaarlly 
involves the production of a certain process, no other person can afterwards 
patent that process. The flrst patentée is entitled to his mechanism for every 
use of which it is capable. 

2. Bamb— Results of Apparatus not Foresben. 

That an inventer, when he perfected his apparatus, did not foresee ail its 
results, will not invalidate a patent, since he is entitled to its use for every pur- 
pose to which it is adapted. 
S. Bame— FoBBiGN Publications— Rbv. St. § 4886, 

Patented inventions cannot be superseded by the mère introduction of a for- 
eign publication of a similar device, though of prior date, unless the descrip- 
tion and drawings contain and exhibit a substantial représentation of the pat- 
ented improvement in such fuU, clear, and exact terms as to enable any person 
skilled in the art or science to which it appertains to make, construct, and prac- 
tice the invention to the same practical extent as they would be enabled to do 
if the information was derived from a prier patent. 

4. Bame — Dhawings — Desciuption. 

Drawings alone, unaecompanied by letter-press description, wîll never in- 
validate a patent. 

5. Bamb— Business Circulahs. 

Business circulars, which are sent only to persons engaged in the trade, are 
not such publications as the law contemplâtes in Rev. Bt. ^ 4886. 
C Same — Process for Making Bbeb — Anticipation — Babtholomae Patent, 
No. 215,679— Ppaudlbb Patent. 

Letters patent No. 2i5,679, issued May 20, 1879, to George Bartholomae, as 
assignée of Léonard Meller and Edmund Holïman, of Germany, for an "im- 
provement in processes for making béer," held anticipated by patent issued 
July 2, 1878, to John M. Pfaudler. 

In Equity. 

This was a bill in equity for an infrîngement of letters patent No. 
215,679, issued May 20, 1879, to George Bartholomae as assignée of 
Léonard Meller, of Ludwigshafen on the Ehine, and Edmund Hoff- 
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man, of Mannheim, Germany, for an "improvement iu proeesses for 
making béer." This improvement was first patented in France, to 
Léo Meller & Co., November 80, 1876, and on Pebruary 28, 1877, a 
Belgian patent was issued to the same parties. Thèse two were me- 
chanical and not procesa patents. In 1877, George Bartholomae, 
président of the plaintiS corporation, went to Europe, and saw the in- 
vention, both the apparatus and process, in Hoffman'a brewery at 
Mannheim. Eeturning in July oE that year, he had a similar appa- 
ratus put up in bis brewery at Chicago, early in August. He then, by 
agreement with Meller & Hofifman, applied for and obtained a patent 
in his own name, April 2, 1878, No. 201,982. Learning that this 
patent was invalid, he applied for and obtained a new one in the 
name of Meller & Hoffman, May 20, 1879, whieh was assigned tô 
himself and is the basis of this suit. The plaintiff dérives its title 
by assignment from Bartholomae, its président. 

The patent applies to the last stages in the manufacture of béer, 
and covers (1) â new process or art intended to hasten the clarification 
oj the beverage and its readiness for the market. Claims 1-5. (2) 
A new process tending to equalize the fermentation in a séries of casks, 
giving thereby more uniform character and effervescence to the product. 
Claims 6, 7. (3) Certain mechadical means said to be best adapted 
in practicing the new art of treatment. Claim 8. 

The spécifications begin with a short statement of the process of 
brewing, and détail the disadvantages which the invention is designed 
to obviate. It then states that the invention consista in treating the 
béer at any stage of its manufacture by holding it "in one or more 
closed casks under automatically controllable carbonic acid gas press- 
ure, generated either from the mild fermentation of the béer, or arti- 
ficially." 

The first, second, third, sixth, and seventh claims only are involved 
in this suit. 

The défense to the first, second, and third claims, which are 
broadly for the process of preparing béer for the market by holding 
it under controllable pressure of carbonic acid gas when in the krseuser^ 
stage, is want of novelty ; and to the sixth and seventh claims, which 
difïer from the others in applying this process to a séries of closed 
connected vessels under, automatically controUed pressure of carbonic 
acid gas, as before described, is the anticipatory device of what is 
known as the Pfaudler invention, shown and described in the patent 
to John M. Pfaudler, issued July 2, 1878. This patent is now owned 
by the Pfaudler Process Fermentation Company, of Eochester, New 
York, which bas assumed the conduct and control of this défense. 
So that the controversy, although in form a mère infringement suit 
against the défendant, is really a contest between the plaintiff and 
the Pfaudler Company. 

P. C. Dyrenforth, F. W. Cotzhausen, and Banning é Banning, for 
plaintiff. 
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W. W. Leggett and George H. Lothrop, for défendant. 

Beown, J. In the view we hâve taken of this case, it will not be 
neoessary to pass upon the intrinsic validity of the plaintiff's patent 
as a process patent, or to détermine whether the first three of Meller 
& Hoffman's claims are anticipated by the numerous English and 
American patents which hâve beeu put in évidence. Thèse questions 
hâve been argued before the learned circuit judge for the Seventh cir 
cuit, and are now pending before faim for décision upon a case aris- 
ing in the district of Indiana.^ This case has been argued as if iî 
were solely a controversy between the Meller & Hoffman and the 
Pfaudler patents, and in this connection we propose to consider it. 

Conceding to the fullest estent the doctrine laid down for the guid- 
ance of the profession in Corning v. Burden, 15 How. 267; Cochranc 
y. Deener, 94 U. S. 787; and Tighlman v. Proctor, 102 U. S. 722, 
that a process may be patented as a "usefui art," and that another 
may invent and patent a machine by which this process may be per- 
fected, and that eaoh may be entitled to his patent, ànd that neither 
can use the process or machine of the other without a license from 
him, it cannot be possible that one may not in vent a machine de- 
sigued and effective to carry out a certain process and yet be treated 
as infringing a subséquent process patent. In other words : If A. has 
invented a machine for carrying out a certain process, and has taken 
out a mecbanical patent, he cannot be deprived of the use of such 
machine by B., who has subsequently taken out a process patent for 
the manufactured article. The rights of parties cannot be deter- 
mined by the form in which they hâve chosen to take out their pat- 
ents. Indeed, we understand the law to be that, where a patent 
clearly shows and describes a machine whose use necessarily involves 
the production of a certain process, no other person can afterwards 
patent that process. The first patentée is entitled to his meohanism 
for every use of which it is capable. As said by the suprême court 
in Rohertsv. Ryer, 91 U. S. 150, 157: 

"It is no new invention to use an old machine for a new purpose. The 
Inventer of a machine is entitled to the beneflt of ail the uses to which it can 
be put, no matter whether he had conoeived the idea of the itse or not." See, 
also, 8totoe V. CUp of Chicago, 21 0. G. 790. 

The sixth and seventh claims of the Meller & HoSman patent 
cover the process of holding béer in a séries of closely connected ves- 
sels under automatioally controllable pressure of carbonio acid gas. 
The only new resuit secured by thèse claims over that described in 
the first three claims is that by Connecting a number of casks, in each 
of which the béer is fermenting, by a tube, the fermentation is equal- 
ized, and the béer in ail the casks cornes out alike, without depending 
on the judgment of the brewer, as is the case when the casks are 
bunged separately. No objections are taken to the validity of thèse 

>See iVew Process Fermentation Co. v. Mau», 20Fed. Rbp. 725. 
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two claîms, unless they are antioipated by the invention of Pfaudler, 
as above stated. 

We are thus brought to the considération of the Pfaudler patent. 
This is an American patent, and deseribes an apparatus for regiSter- 
ing pressure in fermenting vessels very similar to the mechanism em« 
ployed by the plaintiif, and apparently effecting the same or nearly 
the same resuit. In 1873, John M. Pfaudler, of Eochester, New York, 
a young and not a particularly intelligent German, inexperienced 
in the art of brewing, and a box-maker and carpenter by trade, ôon* 
ceived the idea of regulating the pressure in a vessel containing wine. 
To use his own words : 

"I ground np the grapes, put it intoopen barrels, and waited until the fer- 
mentation started into it. This is tbe first fermentation. And then, after 
that, I pressed the grapes, ran oiff the juice, and after that I put it into air- 
tight barrels, to regulate this gas that is caused by this second fermentation, 
and settled the yeast. And then I went to work and put an apparatus on 
there — some kind of an apparatus, of a water coiumn and pipe— to settle tho 
yeast, to keep the barrels from bursting and keep them air-tight, and to stop 
this overflow of the wine or anything." 

This was done in his father's cellar in Eochester. The oasks wère 
not connectèd, and the apparatus consisted of a pipe rising from thé 
bung, and then another running down into a vessel containing water. 
"You could make that pipe or coiumn as high as you wanted it, and 
the pipe as long as you wanted it; the higher you made the coiumn, 
and the longer the pipe, the more pressure you could keep back onto 
the wine or liquor. The more water you put in that coiumn, the more 
pressure you could keep back." He used two on wine casks and one 
on a cider cask in 1872. This apparatus he used from 1872 to 1874 
without change, but he says he contemplated a change by "eonnecting 
the casks/together and putting up a large water coiumn five or six 
feet high, so as to keep back more pressure, so as to refine it still 
quicker and better," and to avoid the expense of putting agauge on 
every barrel, for by Connecting them together, if one of them would 
ferment faster than the other, it would equalize on ail the barrels 
throughout. In the fall of 1874 he says that he explained to one 
Mitchell what hewas going to do, and that he "wanted to connectthe 
casks ail together and use onlyone water coiumn;" that he told him 
he was going to work at it at once and he could see it in a few months, 
and that he showed it to him the next spring. In this he is corrobo- 
rated by Mitchell, who says that he saw Pfaudler's apparatus on a 
single cask in 1872 and in 1873; that in 1874 Pfaudler explained to 
him his Connecting apparatus and said it would be the "boss" thing 
for breweries; and in the spring of 1875 he began to improve his ap- 
paratus, showed witness the varions parts as he completed them, and 
finally showed him the completed apparatus in opération. He pro- 
duced the original device in évidence, described it, and made it an 
exhibit in the cause. Early in 1876 Pfaudler's father died, and Pfaud- 
ler was unable to get money to construet a model and apply for a 
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patent exoept as he could save up a little at a time. "The date of his 
death is âxed at about Pebruary 6, 18Î6, by the production of the 
receipt of the undertaker, and of the mason ^ho supplied the head- 
stoqe placed at his grave. Mr. Mitchell says in this connection that 
he knowe that this apparatus/was used upon connected casks before 
Pfaudler's father died, which would place it in the autumn of 1875 
or early in the following winter. Pfaudler's testimony is also corrob- 
crated by that of his brother Caspar, who states that before his fa- 
ther's death he knew that John was using his apparatus in the cellar, 
and that it was then attached to four barrels, and that he then heard 
John explain the apparatus to his father. This was nearly two years 
before the Meller & Hoô'man apparatus was put up in the Barthoiomae 
brewery. 

In March, 1878, Pfaudler began to buy materials, as fast as he 
could spare the money, for a model for the patent-ofSce. In May, 
1878, he paid Munn & Go. $65 to apply for a patent. This is proven 
by their receipt. In his testimony he relates how the Pfaudler fam- 
ily saved the money to construct the model and apply for the patent. 
He and his brother Charles supported the family, and his brother 
Caspar's earnings were drawn on as lightly as possible to accumulate 
a fund. But they were obliged to use a part of the money, and it 
took about two years to save enough to take ont the patent. He ex- 
plained the matter to Munn & Co., signed the application, and sup- 
posed everything was right. He swears that he never heard of the 
use of an apparatus by which the casks were connected as by his 
own, until the autumn of 1877, when he was told by his brother Cas- 
par that he, Caspar, was helping to put up some piping in the Bar- 
tholmae brewery ; that the béer casks were connected the same as he 
had connected them m the cellar, "but as to the other parts where 
the pipes led to, he did not know how that worked." It was boxed 
up, but at the same time he thought it was for the same purpose 
that he intended to use his for, as near as he could judge. When 
told, he stated he didn't care what they had done; that he was going 
to get his patented as quick as he could move himself about money 
matters; that after his own patent had been granted he heard from 
Caspar that the water column and gauge were about the same as his 
Own. Afler the patent was obtained, his mother mortgaged the 
house for $500 to furnish money to work with. He claims to hâve 
used the water column to work with in 1875, and from the subsquent 
fall and up to and including 1881. His testimony is also corrobo- 
rated by that of one Colman, a manufacturer of brass goods, who tes- 
tifies that Pfaudler came to him in the spring ot 1878 to bave some 
work done. At first he wanted two safety-valves made, and shortly 
after brought in a drawingof a model he wanted to hâve made. The 
gauges were made about March 1, 1878, and the drawing was deliv- 
ered about the same time. An entry on his books shows a charge in 
connection with this work on March 19th. The drawing and model 
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made from it are jast like the drawing in the Pfaudier patent. The 
model was completed May 23, 1878. la June he made application 
for his patent upon this model, and on July 2, 1878, the patent was 
iBBued. 

It is undeniable that this story is open to grave suspicion. The 
singular coincidence of Pfaudier 's invention with the introduction oî 
the Meller & Hoffmau apparatus in Bartholomae's breweryin Eoches- 
ter; the fact that his brother Caspar had been employed in assisting 
to put this apparatus in the brewery; that his mother was engaged 
in oleaning up the office and keeping the beds in order for the men 
at the same brewery ; and the further fact stated by Dr. Frings, one 
of the experts, that only a man thoroughiy conversant with the art 
of brewing, practically as well as scientifically, could make and apply 
the Meller & Hoffman process, — seem to render it very improbable 
that an ignorant young man, not even a brewer by trade, and appar- 
ently destitute of scieutific knowledge, could hâve conéeived and car- 
ried out a plan which had escaped the attention or bafflei' the ingè- 
nuity of the most experienced brewers fOr centuries. At the same 
time, there is no attack upon his credibility, or upon his character, or 
upon that of his family and his witnesses. It is true, bis brother 
Caspar was employed in putting up the piping in the Bartholomae 
brewery in Roohester, but this was two years after he claims to havé 
perfected his own invention; and Caspar claims that thèse pipes ran 
into a box that was kept locked, so that he could not see what was in 
it, and he never did see what was in the box. Indeed, none of the 
men in the brewery knew what was in the box to which the Meller & 
Hoffman apparatus was connected. Some thought there was an air- 
pump, and others thought it was a gas-machine. The fact that 
Pfaudler's mother was employed as a charwoman in the same brew- 
ery seems to me of little importance, as she had no opportunity to 
examine the apparatus, is evidently childish, and was not sworn in 
the case. If thèse witnesses are to be believed, it is highly improb- 
able, if not impossible, that Pfaudier could hâve obtained a knowledge 
of the Meller & Hoffman process from this brewery, and if fraud had 
been in contemplation by Pfaudler's friends, it seems to me they 
would bave chosen a very différent person to carry it through for 
them. Under ail thèse circums tances, and in view of the corrobora- 
tion of some of the incidental portions of his testimony, I do not feel 
at liberty to cast it aside and to say that it is so improbable that it 
is unworthy of belief. 

It is true that Pfaudier seems to hâve used his apparatus solelyfor 
the fermentation and clarification of wines and cider, or to prevent 
the bursting of the barrais, and to hâve had a very faint idea of the 
important part it was destined to play in the manufacture of fer- 
mented liquors; but as it seems to be equally applicable to the man- 
ufacture of béer, apd is claimed in the patent to be adapted to that 
purpose, I see no valid reason why it does not anticipate the patent 
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of Bartholomae, -whioh was issued April 2, 1878, inasmuch as it seems 
to accomplish the'same resuit. That Pfaudler, wheii he perfected hia 
apparatus, did not foresee ail its résulta (and herein I coincide with 
the view taken by the plaintiff) will not invalidate the patent, aince 
he is entitled to use it for every purpose to whioh it is adapted. 
Walk. iPat, § 38; Ex parte Hicks, 16 0, G. 546. 

The same observations will apply to the claim now made by plain- 
tiffs that Meller & Hoffman made a new invention in limiting the use 
of their apparatus or prooess to the kraeusen stage of the manufac- 
ture. If this or any similar apparatus had been in use at any stage 
in the process of beer-making, it is certainly no invention to apply it 
at any prier or subséquent period in the process of manufacture. 

But by way of reply to the défense of prior invention by Pfaudler, 
it is the plaintiff's claim that it was not until long after Meller & 
Hofifman had sent their printed circulars iuto this country, and thus 
publiahed their invention, that Pfaudler ever perfected Ma device by 
applying it to connected casks. The position of the plaintiff, in this 
connection, is that the sending of the circulars into this country, for 
the purpose of introducing the invention, entitles Meller & Hoffman 
to protection back to the date of their arrivai, which it appears was 
sometime prior to September 9, 1874. To destroy the validity of this 
patent, it must be shown that the invention was not patented or de- 
scribed in any printed publication, in this or any foreign country, be- 
fore the patentee'a invention or discovery thereof. Eev. St. § 4886. 

The Meller & Hoffman device was patented in France on November 
30, 1876, but défendant claims to hâve perfected his device in 1875, 
and to hâve proceeded with due diligence, considering his poverty and 
ignorance, to the obtaining of a patent in 1878. Plaintiff, however. 
Baya that its invention was first made in Germany, in 1872, and in 
September, 1874, circulars were sent to this country to persons en- 
gagea in the brewing trade, and with the view of introducing the Meller 
& Hoffman process into use hère. It is attempted to carry the date 
of the plaintiff's invention back to the time when thèse circulars were 
received, which was undoubtedly anterior to the time when Pfaudler 
had perfected his mechanism. But it seems to me there are two ob- 
jections to thèse circulars : 

First. They do not describe the Meller & Hoffman device with that 
clearness and certainty which the law requires for an anticipation. 
Thus, in Seymour v. Osborne, 11 Wall. 516, 555, it is said that — 

"Patented inventions cannot be superseded by the mère introduction of a 
foreign publication o£ the kind, tbough of prior date, unleas the description 
and drawinga contain and exhibit a substantial représentation of the patented 
improvement, in such fuU, clear, and exact terms as to enable any person 
skilled in the art or science to which it appertains, to make, construct, and 
practice the invention to the same practical exteiit as they would be enabled 
to do if the information was derived from a prior patent. Mère vague and 
gênerai représentations will not support such a défense, as the knowledge 
supposed to be derived from the publication must be suÉBcient to enable thosfr 
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skilled in the art or science to understand the nature and opération ofthe in- 
vention, and to carry it Into practical use. Whatever may be the particular 
circumstances under wliich the publication takes place, the account published, 
to be of any eflect to support such a défense, must be an account of a com- 
plète and operative invention capable of being put into practical opération." 

So, in the case of Hills v. Evans, 6 Law T. (N. S.) 90, Lord West- 
BUBY observes : 

"There is not, I think, any other gênerai answer that can be given to tha 
question than this: that the information as to an alleged invention given by 
the prier publication must, for the purpose of practical utility, be equal to 
that given by the subséquent patent. The inverition must be shown to hâve 
been before çaade known. Whatever, therefore, is essential to the invention 
must be read ont of the prier publication. If spécifie détails are necessary 
for the practical working and real utility of the alleged invention, they must 
be found substantially in the prier publication. * • * Upon principle, 
therefore, I conclude that the prior knowledge of an invention, to avoid a 
patent, must be knowledge equal to that required to be given by a patent, 
viz., such knowledge as will enable the public to perçoive the véry discovery, 
and to carry the invention into practici use." 

Now, referring to the second ciroular, which is much the fuller of the 
two, Meller says that — 

"By this device the béer is transferred immediately from the fermenting 
tank into the casks, and there placed under pressure of carbonic acid. Here- 
tofore, in ail breweries where béer has been bunged at ail, each cask was sep- 
arately bunged, and to prevent the bursting of the cask the moment the béer 
became ripe, it had to be watohed very closely. Now, by my process, a sé- 
ries of casks or even ail casks in one cellar are connected among themselves, 
and with a carbonic acid generator. Thus a supply of carbonic acid is intro- 
duced into the béer immediately after the casks are bunged, while afterwa,rds 
any surplus of said acid generated into the casks is let ofE into the free air. 
The brewer is thus enabled to regulate the pressure equally in ail casks con- 
nected with the apparatus to any desired degree." 

This is ail there is in the circular by way of spécification. It is 
true that annexed to it there is an incomplète drawing which might 
possibly, to a skilled workman, give an idea as to the real construc- 
tion of the device, but, tested by the définition found in the two cases 
above cited, it seems to me to fall considerably short of the partiou- 
larity required in a patent, or in a publication olaimed to anticipate a 
patent. It is stated by Dr. Frings, the expert, as a reason for omit- 
ting to describe them fully, that Meller was afraid that somebody 
might steal his invention. It has been frequently held that drawings 
alone, unaccompanied by letter-press description, will never inval- 
idate a patent. In re Atterbury, 9 0. G. 640; Judson v. Cope, 1 
Pisher, 615 ; Reeves v. Keystone, etc., Co. 5 Fisher, 456. 

Second. It has been held generally, and perhaps universally, that 
business circulars which are sent only to persons engaged or supposed 
to be engaged in the trade, are not such publications as the law con- 
templâtes in section 4886. Pierson v, Colgate, 24 0. G. 203; In re 
Atterbury,9 0. G. 640 ; Judson v. Cope, 1 Fisher, 615; Reeves v. Key- 
stone Co. 6 Fisher 456; Seymour v. Osbome, 11 Wall. 555. 



688 FKDEEAL EEPOSTEB. 

Upon the whole, 1 hâve corne to the conclusion, I confess with a 
good deal of hésitation, that Ffaudler is tbe prior patentée, and tbat 
plaintiff's bill must be dismissed. 



Ondeedonk V. Smiïh and others. 
(Distria Oowt. S. D. Nem York. July 26, 1884.) 

1. WHA.RVES AND SmPS — OBSTRUCTIONS— SXTNKEN PiLE— DaMAOE JTO VBSSEti. 

A coal merohant having by arrangement with a railroad compaay, the owner, 
obtained the exclusive use of a wharl and of the slip adjoining, for the piirpose of 
receiving coal upon cars of the company, and of thence selling and shipping the 
coal on boaid ves^els that lie procures lo come to the wharf to receive it, pay- 
ing the company a fixed sutn, as wharfage, for ail coal thus sold and shipped, 
is liable for the damages to such vesseIs"()ccasioned by a sunken pile near the 
wharf, after notice ot the existence of the obstruction and of its dangerous 
character, the vessel having beeu directed to move over the dangerous spot by 
his gênerai superinteadent. 

2. SaME— LlABII.ITY OP OWNEB AND OcCtIPANT. 

The liability of the company, as owner, for the same damage, if proved, would 
be no défense to the several liability of the occupant of the wharf. 

In Admiralty. 

J. A. Hyland, for libelant. 

Roger M. Sherman, for respondents. 

Brown, J. The libel in this case was filed to recover damages 
oocasioned by the sinking of a boat called Box No. 8, ioaded with 
coal, at pier 2, Elizabethport, New Jersey, on November 4, 1882. 
There can be no doubt that the immédiate cause of the sinking of 
the boat was her settling down with the ebb-tide, as she lay along-side 
the pier, upon a hidden pile, which, as it was subsequently proved, 
projected about a foot above the bottom of the slip, and was a foot or 
two outside of the face of the pier, The évidence shows that when 
the boat was raised, the pile, being thrust through the bottom of the 
boat, held her pinned fast for a time after she first floated, until she 
was lifted high euough to' clear the pile. The statement of the wit- 
ness Brown, who superintended the subséquent removal of the pile, 
that it was about 10 or 12 inches distant from the face of the pier, 
was but a loose estimate; he said he did not measure the distance, 
and could not tell exaetly. The face of the pier, moreover, was 
somewhat sloping, so that the use of ordinary fenders would not 
necessarily bave oarried the boat's bilge-log on top of the pile, so as 
to save the bottom from being penetrated. I think there is no ques- 
tion, upon the évidence, that the pile was far enough from the pier 
to run through the bottom of the boat inside of the bilge-log where 
the hole was found. 

The défendants, by agreement with the Jersey Central Eailroad 
Company, the owners of the pier, had the exclusive use of the pier 
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for the purpose of reoeiving coal broaght there in ôars l^ the rail- 
road Company, and of selling the coal there, and shipping it on board 
vessels which were in the habit of coming along-side, by the défend- 
ants' procurement, to receive it. For this exclusive use of the pier, 
and of the shipping privilèges in the adjacent slip, the défendants 
paid the company tive cents a ton wharfage upon ail coal sold. The 
Company were to keep the pier in repair, and, as it would seem, the 
slip also. The only use of the pier that the company had was in 
running their cars down upon it for the purpose of making oonven- 
ient delivery of tlie coal to the défendants for the purposes of sale 
and shipment by the latter, as above stated. The défendants had a 
building there which tbey occupied exclusively as an office; and they 
stored coal in bins on the pier. No other person had any right there. 
The coal that was on the boat when it was sunk had been sold by the 
défendants to E. H. Williams & Co., to be delivered at said pier free 
on board ; and the last-named firm employed the boat to transport 
the coal. The whole management of the défendants' business there 
was intrusted to one Devlan, who directed the boat to its position, 
and, according to the testimony of the captaîn, told the latter that 
the bottom of the slip was good, and that nothing was in the way. 
This conversation is denied by Devlan. 

It is immaterial whether the défendants were, in strictness, lessees 
of the pier or not. So far as the use of the pier and of the adjoining 
slip for the purpose of shipping coal from this wharf was concerned, 
they were in exclusive possession and control. It is this possession 
and control which are thematerial things, under WhateVerarrangÉl- 
ment acquired. To this possession and control the law attaches a 
légal obligation to answer for ail obstructions that are known, or 
might by reasonable diligence hâve become known, that cause dam- 
âge to vessels resorting thither in the regular course of the business 
carried on there by those having the use of the wharf and slip. To 
this liability it is not essential that the défendant be in sole posses- 
sion; nor is it material whether, as between thé occupant and the 
owner, the former or the latter is bound to repair. Both îuaj be plia- 
ble, severally, for the damages, as for a tort ; and the liability of the 
occupant follows from the fact of his possession and Use, and from 
the duty which the law casts upon him to give notice and warning 
against such obstructions to persons whom he invites thôre; so long 
as the obstructions remain, provided he himself bas knoylédge or 
notice of them. The John A. Berkman, 6 Fbd. Eep. 535; GhrisUan 
V. Van Tassel, 12 Fbd. Eep. 884; Swords v> Edgar, 59 N, Y. 35; 
Leary v. Wooâruff, i Hun, 99; Cannavan v. Gonkling, 1 Daly, 509; 
Carleton v. Franconia, etc., Co. 99 Mass. 216, 

The évidence satisfies me that Mr. Devlan had ample notice some 
three weeks previous to this accident of the existence of the obstruc- 
tion, and of its dangerous character. At that time anotheï boat 
grounded in the same place, and sustained some injury, on pdticè 
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of -whicli be referred îts owner to the company for compensation. 
This notice and this knowledge bouud DeVlau to make a thorough 
examination> and to warn away ail other beats from the place of the 
accident, or, at least, not to invite or direct them there until the 
obstruction was removed. This daty pertained to him as superin- 
tendant of the défendants' business. The évidence shows that the 
examination made by Devlan was inef&cient, and apparently of a 
perfunctory character, with no real désire to ând the obstruction. 
Had he wished to find it, nothing would hâve been easier than to call 
to bis aid bis employé, who knew just where it was, instead of saying 
that he would discharge the man if he knew who he was. After the 
préviens boat had caught, and fuU notice of this had been given to 
Devlan, it is but just that any subséquent damage should be made 
good by him and his principals, rather than by innocent persons who 
moved their boats to the same place by his directions without any 
notice of danger. The défendants were f uUy represented by Devlan, 
and are bound by his neglect. The libelant is therefore entitled to 
judgment. A référence may be taken to compute the damages, and, 
at the same time, any further évidence desired by either party may be 
given as to the exact place, nature, and estent of the injury, and of 
the previous condition of the boat. 



BrOUTT V. FXTB ThOOSAND TwO HuNDRED and FiPÏY-SiX BuNDIiES Oï 

Elm Staves, etc. 
{Dittriet Court, IT. D. Nm York. 1884.) 

1. Cabribb dp Goods— Biiit of Lading— Quantitt of Goods Shippbd. 

A bill of lading is not conclusive upon a carrier of goods as to the quantity 
received for carriage, but, like ottier reoeipts, may be esplained. 

2. Bahb — EviDBNCfi DP Loss DP GtooDB — ACTION TO Kbcoveb Frbiqht — Opfsbt. 

TTpon examination of tbe évidence in this case, hdd, that it does not show 
conclusively that the alleged loss of a portion of the cargo occurred while the 
same was on the schooner, and that damages for such loss could not, in the ab< 
sence of proof that the carrier was at fault, be allowed as an ofCset in an action 
to recover the freight. 

In Admiralty. 

Cooké Fitzgerald, lorVib^&rA. 

Marshall, Clinton é WïLson, for claimant. 

CoxB, J. This is an action for freight. The défense is non-deliv- 
ery of à part of the cargo. On the tenth of May, 1884, the libelant, 
who is the owner and master of the schooner Seabird, for and in con- 
sidération of the sum of $121.65, agreed to convey from New Balti- 
more, Michigan, to Buffalo, New York, certain property described in 
the bill of lading as "5,256 bundles of staves and 259 barrels of head- 
ing." As, no tally was made at New Baltimore, the only évidence at 
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that time of the number plaeed on board is furnished by the bill ol 
lading. On or about the sixteenth of May the Seabird arrived at the 
port of BuiËfalo. The consignée was duly notified and the cargo im- 
mediately discharged. The greater portion thereof was, the same 
day, plaeed in freight cars by stevedores employed by the claimant. 
Two and a half car-loads, however, remained on the dock ail night. 
When the cars were loaded they were sealed, and were soon after- 
wards, by order of the claimant, conveyed to his manufactory, five 
or six miles from the dock, where they remained on a siding tiÙ June 
28th. On that day a tally was commenced, which was not com- 
pleted till July 5th. It was then that the deficiency of 631 bundles 
of staves and 5 barrels of heading was discovered. So far as is 
disclosed by the évidence, no other authentio tally was made at any 
time. The claimant refused to pay the freight nntil the libelant 
furnished him a statement showing that the fuU number called for 
by the bill of lading had been delivered. He now seeks to offset 
against the freight the value of the missing proparty. Thore is no 
theory upon which he should be permitted to do this. The libelant 
did ail that he was bound to do. There is not a particle of évidence 
that any of the cargo was lost, stolen, or destroyed while in his pos- 
session. It was not of a character to excite the cupidity of seamen. 
It could not be secreted or easily carried away, and it is absurd to 
suppose that it was wantonly destroyed. No motive, or opportunity 
even, for fraud has been shown; no négligence has been proved. 
Indeed, nothing has been found in the testimony which wpuld justify 
the court in the shadow of a suspicion against the libelant or any of 
his crew. Every witness who speaks upon the subject swears that 
ail of the cargo put on board the Seabird at New Baltimore was de- 
livered at Buffalo. This fact must be regarded as conclusively es- 
tablished. 

It is argued for the claimant that the libelant is concluded by the 
allégations of his libel and the statement in the bill of lading signed 
by him. That having receipted for 5,256 bundles and 259 barrels, 
he will not now be permitted to say that a less number was plaeed on 
bis vessel. Assuming this position to be well founded, there is not, 
as before stated, sufîQcient to charge the loss upon the libelant. The 
tally, showing the alleged deficiency, was not made until after the 
property had remained six weeks in freight cars on a side track in a 
populous city. The libelant may, with reason, retôrt that if presump- 
tions and suspicions are to be indulged in, it is quite as reasonable 
to suppose that the loss occurred during the six weeks that the prop- 
erty was on land as during the one week it was on the water. Had 
the claimant brought an action for damages founded upon such proof, 
itwould havé been the duty of the court to dismiss it. , The évidence 
is too spéculative and conjectural. Eut the bill of lading is not oon- 
clusive upon the libelant; like other receipts it may be explained. 
Ahhe V. Eaton, 51 N. Y. 410. It would be an intolérable doctrine 
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to hold the carrier irrevocably bound by every statement aigned bj 
him in the bustle and excitement of commerce. He should always 
be permitted to show the truth. Whether the mistake or loss oc- 
curred at New Baltimore or Buffalo is not material so long as no 
fault can be imputed to the libelant. 

There should be a decree for the libelant, with costs. 



The Colorado. 

{Disti'îet Court, N. D. New York. 1884.) 

A:DMn?Ai.TT Pbactice— Marbhal'b Fées— Commissions. 

Where a marshal has been paid his fées and commissions on the sale o£ a 
vessel under decree of the district court, and a claimant files a pétition, on 
wliich monition is issued, asking that the balance of the prooeeds of the sale 
in t iie registry of the court be paid to him, and it so ordered, the marshal is 
nqt eutitled, in addition to his fées for serving the process, to a commission 
on the amount paid to the claimant. 

Appeal from Taxation of Marshal's Costs. 

James A. Murray, for marshal. 

William B. Hoyt, for respondent. 

CoxB, J. In May, 1884, the propeller Colorado waa sold by the 
marshal, under a decree, and the proceeds were paid into court. His 
fées and commissions for this service, estimated on the entire amount 
realized, were paid him in full, After discharging the debt of the 
libelants there still remained a large sum in the registry of the court. 

On the seventh of June, 1884, the présent proceeding was instituted 
by Frederick L. Danforth, as receiver, to reach the amount so re- 
maining. A pétition was filed and a monition issued which was 
placed in the hands of the marshal for service. • 

In addition to his fées for serving mesne process, mileage, etc., he 
charged $49.58 "per cent, on amount recovered." This item was 
disallowed by the clerk. The marshal now appeals. The clerk was 
clearly correct. The marshal had already receiv^d his commissions. 
The money was in the registry of the court and under its control. 
No action on the part of the marshal was necessary to restore it to 
its rightf al owner. When its owner was found the clerk was directed 
to pay it over. That was ail. No process was required and none 
was issued, there was no sale and no settlement. There is no sec- 
tion of the fee-bill which direotly or indirectly makes such a 'charge 
permissible, and it is not a case where the discretionary power of the 
court on the subject of costs can be invoked. 

Taxation affirmed. 
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Matob, etc., V. iNDEPENDENT Stbam-Boat Co. and others. 

(Uireuit Court, S. 1). New York. October 1, 1884.) 

1. KKMOVAii op Cause— Sepabable Controvbrsy — Citizknbhip 

The mayor and city council of New York flled a bill in the state court against 
thè Indèpendunt Steam-boat Company, a New Jersey corporation, another New 
Jersey corporation, a New York corporation, and a citizen of New York, al- 
leging a combination to establish and operate a ferry in violation of the rights 
of the city, and tiiat défendants were operating such ferry, and asked for an 
injunctlon and accounting. The Independent Steam-boat Company removed 
the case from the state court. Eeld, that the second subdivision of section 639 
of the IJnited 8tates Revised Statutes, having been repealed by the act ot March 
3, 1875, the only aulhority for a removal by one of several parties défendant is 
that provision of the act of March 3, 1875, which permits it when the contro- 
versy is wholly between citizens of différent statea, and can be fully determined 
as to them; that this was not such a case, and was not removable. 

2. BaMB— FEDERAL QUBSTION — PETITION BY ONE CO-DbFENDANT. 

Wliei e there is no separable controversy, as belween the plaintif! and remov- 
ing défendant, arid the pétition allèges, àmong other things, that the Gontro- 
versy arises under the constitution and laws of the United States, the. suit eau 
only be removed on the pétition of ail of the défendants, under the flrst clause 
of the second section of the act of March 3, 1875. 

Motion to Eemand. 

JS. Henry Lacombe, for the motion, 

Work de McNamee and Roscoe Gonklîng, opposed. 

Wallace, J. This suit was removed from the state court upon 
the pétition of one of the défendants, the Independent Steam-boat 
Company, a New Jersey corporation. The bill of complaint allèges 
a combination between that corporation, another New Jersey corpo- 
ration, a New York corporation, and one Starin, a citizen of New 
York, to establish and operate a ferry in -violation of the rights of the 
plaintiff, and that défendants are now operating such ferry. The 
prayer for relief is for an injunction and an accounting. 

Under the second subdivision of section 639 of the United States 
Eevised Statutes such a suit might hâve been removed upon the 
pétition of a single défendant, between whom and the plaintiff the 
requisite diversity of citizenship existed. But, as is held in Hyde v. 
RuUe, 104 U. S. 407, and King v. Cornell, 106 U. S. 395, S. G. 1 
Sup. et. Eep. 313, that subdivision of the section was repealed by 
the act of March 3, 1875. The only authority, therefore, for a re- 
moval by one of several parties défendant is that provision of the act 
of March 3, 1875, which permits it when the controversy is wholly 
between citizens of différent states, and can be fully determined as 
between them. The controversy hère is not of such a character. It 
is not a separable controversy within the décisions of this court. 
Boyd V. GUI, 19 Ped. Eep. 145. 

The pétition allèges, among other things, that the controversy arises 
under the constitution and laws of the United States. If this is so, 
the suit can only be removed on the pétition of ail of the défendants, 
v.2lF,no.lO— 38 
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unless tliere îs aiso a separable controversy as between the plaintiff 
and the removing défendant. AU the substantial parties upon one 
side of the controversy must unité in order to remove the Buit under 
the first clause of the second section of the act of March 3, 1875. 
Meyer v. Construction Co. 100 U. S. 457. Unless ail désire and join 
in the removall it cannot be effected. Hère the défendant Starin and 
the New York corporation are as substantial parties défendant as is 
the New Jersey corporation. 

The motion to remand is granted. 



COLTON V. COLTON. 
((Kreuit Court, D. Càlifornia, September 22, 1884.) 

"WlLIr— PKEOATOBT TkTJST. 

C., by will, left ail of hls property to hîs wife, witb full power of disposition, 
adding thèse worda : " I recommend to lier the care and protection of my mother 
and sister, and request her to make such gift and provision for them as, in her 
judgment, will be best, 1 also request my dear wife to make such provision 
for my daughters, H. and C, as she may, in her love for them, choose to exer- 
cise. " Hdd, that no precatory trust was created by the use of the words of rec- 
ommandation and request. 

In Equity. 

W. W. é H. S. Foote and Grave L. Johnson, for complainant. 

Crittenden Thornton and Stanly, Stoney â Hayea, for défendant. 

Sawïeb, J. This is a bill in equity to establish a trust in favor of 
complainant in the estate of the late David D. Colton, deceased, in 
the hands of bis devisee and legatee, EUen M. Colton, and to obtain 
a decree against the défendant requiring her to make a suitable pro- 
vision out of the estate devised and bequeatbed to défendant for the 
maintenance of complainant. The will out of which the suit arises 
is as follows, to-wit : 

"I, David D. Colton, of San Francisco, make this my last will and testa- 
ment. I déclare that ail of the estate of which I shall die possessed is com- 
munity property, and was acquired since my marriage with my wife. I give 
and bequeath to my said wife, Ellen M. Colton, ail of the estate, real and Per- 
sonal, of which I shall die seized or possessed, or entitled to. I recommend 
to her the care and protection of my mother and sister, and request her to 
make such gift and provision for them as, in her judgment, will be best. I 
also request my dear wiïe to make such provision for my daughter Helen, 
wife of Crittenden Thornton, and Carrie, as she may, in her love for them, 
choose to exercise. I hereby appoint my said wife to be the executrix of this, 
my last will and testament, and désire that no bonds be required of her for 
the performance of any of her dutles as such executrix. I authorizé and eni- 
power her to sell, dispose of, and convey any and ail of the estate of which I 
shall die seized and possessed, without obtaining the order of the probate 
court or pf any court, and upon such terms and in such manner, with or 
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wîtliotit notice, as to her shall seem beat. If my said wife shall désire the as- 
Bistance of any one iii the settlement of my estate, I hereby appoint my friend 
S. M. Wilson, of San Francisco, and my aecretary, Charles E. Green. to be 
joined with her in the said executorship, and authorize her to call in either or 
both of the said gentlemen to be her co-exeeutors. And, in case she shall so 
unité either or both of them with her, the same provisions are hereby made 
applicable to them as I hâve before made for her in référence to bonds and 
duties and powers." 

The question is, does this will creàte a trust in favor of complain- 
ant ? Do the recommendations and requests found in the will give 
an absolute legacy to the complainant out of the estate, and do they 
constitute an imperative command to make the provision, or is the 
matter left to the discrétion of the surviving wife, as sole devisee and 
legatee, to act in the matter as her judgment and feelings shall dic- 
tate ? It cannot be denied that the earlier English décisions and a 
few of the earlier cases in this oountry go a long way towards sus- 
taining the claim set up by the complainant. But later cases, both 
in England and the United States, considerably limit the construc- 
tion given by the earlier décisions to precatory words of a will, or 
words of request or recommendation, and some of them, especially in 
this country, fall little short of repudiating and altogether overruling 
the earlier cases. Says Story, on this subjeot: 

"In the interprétation of the language of wills, also, courts of equity hâve 
gone great lengths by creating implied or constructive trusts from mère reo- 
oramendatory and precatory words of the testator." 2 Story, Eq. Jur. § 1068. 

After considering the English cases he adds : 

"The doctrine of thus construing expressions of recommendation, confi- 
dence, hope, wish, and désire into positive and peremptory commands is not 
a little difflcult to be maintained upon sound principles of interprétation of 
the actual intention of the testator. It can scarcely be presumed that every 
testator should not clearly understand the différence between such expres- 
sions and words of positive direction and command, and that, in using the 
one and omitting the other, he should not hâve a determinate end in view, 
It will be agreed on ail sides that where the intention of the testator is to leave 
the whole subject, as a pure matter of discrétion, to the good-will and pleas- 
ure of the party enjoying his confidence and favor, and where his expressions 
of désire are intended as mère moral suggestions to excite and aid that dis- 
crétion, but not absolutely to control or govern it, there the language cannot 
and ought not to be held to croate a trust. Now, words of recommendation, 
and other words precatory in their nature, imply that very discrétion, as con- 
tradistinguished from peremptory orders, and therefore ought to be so con- 
strued, unless a différent sensé is irresistibly forced upon them by the con- 
text. Accordingly, in more modem times, a strong disposition has been in- 
dicated not to extend this doctrine of recommendatory trusts, but, as far as 
the authorities will allow, to give to the words of wills their natural and or- 
dinary sensé, unless it is clear that they are designed to be used in a perempt- 
ory sensa" 2 Story, Eq. § 1070. 

The most favorable rule for complainant now recognized, that can 
be deduced from the body of the English authorities, is, doubtless, that 
stated by Lord Langdalï! in Knight v. Knight,3 Eeav. 173, where be 
said: 
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"As a gênerai rule it bas been laid down that where propertyhas been 
given absolutely to any person, and tlie sarae person is.'by the giver who bas 
power to command, been recommended or entreated or wished to dispobe of 
that property iii favor of anollier, tlie recoinmendation, entreaty, or wish 
siiould be held to ereate a trust: (1) If the words are so used that, upon the 
whole, they ought to be construed as iniperative; (2) if the subject of the 
recoinmendation or wish be certain ; and (3) if the objects, or persons intended 
to liave the benefit of the recommendation or wish, be also certain." See 
44 Amer. Dec. 372, note to Harrisons v. Harrisons' Adm'x, 2 Grat. 1. 

On the contrary, in the language of Story: "Wherever, therefore, 
the objects of the supposed recommendatory trusts are not certain or 
definite; wherever the property to which it is to attach is not certain 
or definite; wherever a clear discrétion or choice to act or not to act 
is given ; wherever the prior dispositions of the property import abso- 
luie and uncontrollahle oicnership, — in ail such cases courts oî equity 
will not ereate a trust from words of this character. " 2 Story, Bq. 
Jur. § 1070. See, also, Howardv. Carusi, 109 U. S. 733, 734; S. C. 
3 Sup. et. Eep. 575; citing and recognizing the rule as stated by 
Story, and 2 Pom. Eq. Jur. §§ 1014-1017, where, the subject is well 
disciissed. 

Upon a careful considération of the language of the will — giving the 
wor Js their usual natural signification, as they would, doubtless, be un- 
derstood almost, if not qaite, universally by ordinarily intelligent En- 
glish-speaking people, without référence to any strained, artiiicial, or 
technical rules of construction — it appears to me that two, at least, 
if not three of thèse requisite conditions, negatively stated, are found 
in the will. The "objects of the supposed recommendatory trusts" 
are, undoubtedly, "certain and definite," — they are the mother and 
sister of the testator. But "the property to which it [the trust] is to 
attach is not certain or definite." "The suhject of the recommend- 
ation or wish" is, surely, not "certain." No specifiic property or 
amonnt is indicated as the subject of the asserted legacy or trust. 
The testator only "requests" his gênerai legatee and devisee "to make 
such gift and provision for them as in her judgment will be best," ap- 
parently leaving the whole matter to her judgment and discrétion. 
How is the court to détermine to what property, or to what amount 
of money, the trust is to attach? Neither the property nor the 
amount of money is indicated; and the testator has not left the mat- 
ter to the judgment of the court to détermine, but in express terms to 
the judgment of his surviving wife, his sole devisee and legatee. 
The subject is, therefore, not certain or definite. The testator has 
neitfjer indicated the particular property, nor the particular amount 
of money, out of the million of dollars in value claimed to hâve been 
left, to which the legacy or trust is to attach, nor has he indicated 
any rule by which the property or amount oan be aseertained, other 
than the judgment of his surviving wife, which judgment she appears 
to hâve exercised, for she made gifts from time to time, in small 
sums, amounting in the aggregate to $1,500. Certainly, the property 
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or amount of money to which the trust, if any there be, is to attach, 
— the subject of the recommendation or request, or the subject of the 
trust, — could not well be more uncertain or more indefinite. In the 
absence of words expressly creating a trust, this indefiniteness and 
uncertainty constitute strong évidence thaji the testator did not in- 
tend to create a trust. In language quoted from Morice v. Bishop of 
Durham, 10 Ves. 536: "And wherever the subject to be adminis- 
tered as trust property, and the objecta for whose benefit it is to be 
administered, are not to be found in the will, not expressly creating 
a trust, the indefinite nature and quantum of the subject, and the in- 
definite nature of the objecta, are always used by the court as évi- 
dence that the mind of the testator was not to create a trust; and 
the difficulty that •would be imposed upon the court to say what should 
be 80 applied, or to what objeets, bas been the foundation of the ar- 
gument that no trust was intended;" or, as Lord Eldon expresses it 
in another case, {Wright v. Atkyns, Turn. & E. 159 :) "Where a trust 
is to be raised, characterized by uncertainty, the very difficulty of do- 
ing it is an argument which goes, to a certain extent, towards induo- 
ing the court to say it is not sufficiently clear what the testator in- 
tended." See, also, Knight v. Boughton, 11 Clark & P. 548;" note 
to section 1070, Story, Eq. Jur. 284, 285. In the notes to Harri- 
sons V. Harrisons' Adm'x, 2 Grat. 1, reported in 44 Amer. Dec. 375, 
and in 2 Story, Eq. .Jur. § 1073 et seq., notes, the cases are cited 11- 
lustrating certainty and uncertainty in a will, within the meaning of 
the condition of the rule adopted by the courts, as to the subject of 
the recommendation or request; and, as it appears to me, few of 
those provisions, held to be too uncertain to create a trust, are more 
uncertain or indefinite than the provision in the will in question. 
And, in the language of Lord Cottbnham in Finden v. Stephens, 2 
Phil. 142 : "Words of recommendation are never construed as trusta 
unless the subject be certain." 44 Amer. Dec. 376. The will in 
question, therefore, fails in this condition of certainty as to the sub- 
ject, essential to the création of a trust by precatory words, even un- 
der the English rule most favorable to such trusts now recognized. 

Again, under that branch of the rule stated by Story, that wher- 
ever "the prior dispositions of the property import absolute, uncon- 
trollable ownership, courts of equity will not create a trust from 
words of this character." 2 Story, Eq. Jur. § 1070. This will is défi- 
cient in this one of the éléments from which the intention to create 
a trust may be inferred. No language can more clearly and unmis- 
takably "dispose of property" absolutely, or "import absolute, uncon- 
troUable ownership" in the devisee or legatee, than the language of 
this will, making "the prior disposition of the property of the tes- 
tator," which is: "I give and bequeath to my said wife, Bllen M. Col- 
ton, ail of the estate, real and personal, of which I shall die eeized 
or possessed, or entitled to." And further on in his will the testator 
adds: "I authorize and empower her to sell, dispose of, and convey 
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any and ail of the esiate of wbich I shall die seized and possessed, 
without obtaining the order of the probate court, or of any court, 
and upon such terms and in such manner, with or without notice, 
as to her shall seem best." If this language of gift and devise, and 
this power to dispose of and control, doea not constitute "a prior dis- 
position of the property," which "imports absolute and uncontrol- 
lable ownership," then I am at a loss to know what would express 
that idea or efifect such a purpose. In this respect, also, the will is 
déficient in one of the éléments suggested by Story as necessary to 
create a trust from mère precatory words, or words of recommend- 
ation, or expressing a désire. 

Again, are the words, considered by themselves, "so used as, upon 
the whole, they ought to be construed as imperative," or is there "a 
clear discrétion or choice to aot or not to act" given, irrespective of 
other éléments to be considered. The language, and ail the lan- 
guage, to be considered on this point, is, " J recommend to her the care 
and protection of my mother and sister, and request her to make such 
gift and provision for them as in her judg ment will be beat;" or, in ef- 
fect, I do not myself make any gift or any provision for them, ac- 
cording to my judgment, or détermine how much they ought to hâve, 
but I recommend them "to her care and protection;" and I "request 
her to make such gift and provision for them as in her judgment will 
be best." 

By the express terme of the Civil Code of California, "a will is to 
be construed according to the intention of the testator," and the 
"testator's intention is to be ascertained from the words of thé will, 
taking into view the circumstances under which it is made, exclusive 
of his oral déclarations." "AU parts of the will are to be construed 
in relation to each other, and so, as if possible, to form a consistent 
whole." "A clear and distinct devise or bequest cannât be affected 
* * * by any other words not equally clear and distinct, or by in- 
ference or argument * * * from other parts of the will." "The 
words of a will are to be taken in their ordinary and grammatical 
sensé, unless a clear intention to use them in another seuse can be 
collected, and that other can be ascertained." Civil Code, §§ 1317, 
1318, 1321, 1322, 1324. It seems to me that, under thèse rules, 
it is impossible to hold it to hâve been the intention of the testator 
himself to give absolutely any portion of his estate, to be held in 
trust for complainant. The language is plain and readily under- 
stood, taking the words in their ordinary and grammatical sensé. 
The testator manifestly appreciated the différence, which every one 
must recognize, between words of absolute devise or bequest, and 
mère words of recommendation or request. To construe thèse latter 
words of recommendation and request as meaning precisely the same 
thing as words of absolute bequest, would be to give them a meaning 
entirely différent from the sensé in which they are ordinarily used 
and ordinarily understood. The "clear and distinct" prior absolut© 
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"devise and bequest" to the défendant of ail his estate, in language 
which it is impossible to misunderstand, -nfould be materially "af- 
fected" by converting an indefinite and unascertainable part of the 
absolute estate given to défendant into a trust, by "tvords not equally 
clear and distinct," by "inferenee or argument from other parts of 
the will," contrary to the rule expressly laid down by the Code. Had 
the testator intended to give any part of his estate absolutely in trust 
for the complainant, he would certainly bave so stated, and would 
bave declared what part, or how much money, he intended to set 
apart for her. He would hâve made the estent of his bequest "clear 
and distinct," — as clear and distinct as the devise to the défendant, 
— and not left it to the sole judgment of the défendant to détermine 
the amount or character or value of the bequest, or the extent of his 
bounty. 

The language of the will cited seems to be plain and intelligible. 
It is not the language of gift or devise, or the language of command. 
It is clearly language of recommendation and request, leaving the 
matter to the discrétion and judgment of his surviving wife to carry 
ont his suggestion or not, or to such extent as seems to her best, 
according to the dictâtes of her own discrétion and judgment. Suoh 
is the plain import of the words, as they would ordinarily be underr 
stood when taken by themselves, and considered by the great mass 
of English-speaking people, without référence to strained, artificial, 
or technical rules of construction. They are, as it seems to me, so 
plain to the oommon mind as not to need interprétation. But when 
we corne to call in other éléments recognized by the rules of con- 
struction heretofore adopted by the courts for the purpose of aiding 
in converting the recommendation and request into a command or 
gift, we still find that ail thèse éléments except one— the certainty as 
to the objects — are wanting. The testator manifestly understood 
the force of language. He knew well what language to use to ex- 
press his intention to make a devise or bequest. There is no uncer- 
tain Sound in "I give and bequeath to my wife, JEUen M. Col ton, ail 
of the estate, real and personal, of which I shall die seized or pos- 
sessed." If he had intended to make a gift, bequest, or devise to his 
mother and sister; he certainly knew in what language to express 
that intent, and he would bave said so, and how much- He bas ex- 
pressed, in spécifie language, no intention to give to them directly, 
or to any one in trust for them, any portion of his eétate; or, if any 
portion, what particular portion, or how much. He bas simply used 
words of recommendation and request to his sole devisee and lega- 
tee, and left the whole matter, in express terms, to her judgment. 
This is the plain, natural meaning of his language, when taken by 
itself, or when considered in connection with ali the other language 
of the will. When we consider the concise, clear, and spécifie lan- 
guage of this brief willj in ail its other parts, it seems impossible 
that the testator should hâve used words of mère recommendation 
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and request to his wife, committing the whole matter, as to the gifts 
and provisions for them, in express terms, to her judgment; that he 
should bave requested her to make the gift, when he intended to 
make a gift, legacy, or devise to them himself, — when he intended to 
command. 

It is urged, on the part of the claimant, that in this class of casea 
a wish expressed or a simple request to the devoted and obedient wife 
is équivalent to a command. This, vsrhen voluntarily recognized as 
an obligation by the wife in the affairs of married life, may be a very 
proper and salutafy principle and practice in marital polity and do- 
mestic étiquette; but it is too romantic, too iargely déficient in the 
sanctions of the obligations of positive law, too loose and uncertain, 
^0 be adopted by the courts as a ruie of law by which large estâtes 
are to be distributed, in opposition to the plain, ordinary, actual, mat- 
ter-of-fact sensé of the words of a wilL As to myself, I fully concur 
with Vice-chancellor Hart in his observations in Sale v. Moore, 1 
Sitn. 540, "that the fîrst case that construed words of recommanda- 
tion into a command made a will for the testator, for every one knows 
the distinction between them." He further adds that "the current of 
authorities of late years h as been against converting the legatee into 
a trustée." Bee 44 Amer. Dec. 378, note. In my judgment, to hold 
that the precatory words and words of recommendation found in the 
will of the late Gen. Colton créâtes an indefinite trust in anunascer- 
tained and uncertain quantum of the estate of the deceased in the 
hands of Mrs. Colton, for the benefit of the mother and sister of the 
testator, would be to make a will for the deceased, and not to exécute 
the will made by him. 

An argument is sought to be derived, in favor of a construction ere- 
ating a trust, from the last two clauses in the will, relating to co-ex- 
ecutors. In case the executrix should désire assistance in the exé- 
cution of the will, the testator provisionally appoints two other gen- 
tlemen as executors, and authorizes the executrix to associate either 
one or both as co-exeeutor or co-executors, "and in case she shall so 
unité either or both with her, the same provisions are hereby made 
applicable to them as I hâve before made for her in référence to bonds 
and duties and powers." It is argued that under this provision the 
recommendation and request as to care and provision for the testa- 
tor's mother and sister would impose the same trust on them as is 
imposed upon Mrs. Colton, and that, certainly, as to them the re- 
quest is équivalent to a command, and being so as to them, they must 
hâve the same construction with respect to Mrs. Colton. But the 
character Of Mrs. Colton as executrix, and as devisee and legatee, are 
wholly différent and distinct. Thèse words of recommendation and 
request were addressed to her as the wife of the testator, and his dev- 
isee and legatee, and not as the executrix of his will, — as owner and 
not administratrix of his estate. She has performed ail her trusts 
as executrix; the estate has been settled and distributed to her as 
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devisee and legatee, and she bas been discharged from her trust as 
executrix. So it appears from the bill. 

This suit is brought against her to enforce a trust vested in her aa 
legatee, for the benefit of complainant, and not against her in her 
représentative cbaraeter of executrix. So, the closing passage of th^ 
will, making the same provision applicable to her co-exeoutor or co- 
execu^ors in the contingency provided for, "as I hâve before made 
for her in référence to bonds and duties and powers," bas sole référ- 
ence to the bonds waived, and to the "duties and powers" conferred 
on her as executrix. It confers no rights or powers or duties upon 
thèse co-executors in the oharacterof deviseesorlegatees; and no ar- 
gument can be derived from this passage to support the création by 
the court of a trust. 

Upon the views thus taken upon the construction of the will it is 
unnecessary to notice the other points argued under the demurrer, 
The demurrer is sustained, and, as the whole case dépends upon the 
construction of the will, no amendment can be made to the bill that 
will obviate the objection taken by the demurrer. The bill must 
therefore be dismissed ; and it is so ordered. 



GOLTOH V. COLTOK. 
{Oireuit Court, D. Oalifornia. Beptember 22, 1884.) 

WiLi/— Pbecatory Trust. 

UoUon V. Colton, ante, 594, foUowed, demurrer sustained, and bill dismissed. 

W. W. d H. S. Foote and Grave L. Johnson, for complainant. 

Crittenden Thornion and Stanly, Stoney é Hayes, for défendant. 

Sawyee, J. This is a bill in equity seeking a decree declaring and 
enforcing a trust in favor of the sieter of the late David D. Colton, 
deceased, claimed to arise out of the same clause of the will consid- 
ered in the preceding case of Colton v. Colton, ante, 59é, The oame 
construction must, of course, be given to the clause in this case as 
was adopted in the other. For reasons in that case stated, the de- 
murrer to the bill must be sustained and the bill dismissed ; and it is 
80 ordered. 
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FiNK and others ». Pattbbson and others. 

lOireuit Court, E. D. Virginia. July, 1884.) 

ÉqùiTabi-e Juhkdiction and Kelibp— Insolvbnt Pabtnbkship— Keoeiveb. 
An insolvent flrin offera by circalar letter to its créditera to pay 60 per cent, 
of their debts, and agrées in the same circular to make no préférences. Many 
creditors accept the ofter. it subaequently continues business at large expense, 
postpones the exécution of tliis compromise for an indefinite period until ail 
the creditors accept, and pays many of the debts in full, thereby making pref- 
erepces, Beld, equity has jurisdiction on bill flled to appoint a receiver and 
také possession ot' the firm assets and administer them for the beneflt of th© 
creditors; and this can be donc in Virginia by a creditors' bill, without previ- 
ously obtaining judgments at law. 

In Equity. The facts are stated in the opinion. 
Coke é Pickrell, for plaintiffs. 
Friend <è Davis, for défendants. 

HuGHKS, J, The principal facts of this case, as shown by the par 
pers and proofs now before the court, are as follows : 

The défendants^ are grocers in Petersburgh. Theyhave been earrying on 
their business since 1878. They put no capital in it. They began with~a 
stock of goods worth about $4,000, and owed for it about $6,000. Their 
business has not been profitable. Tliey hâve made nothing but their personal 
expenses. By the flrst of June, 1884, they became insolvent, and their busi- 
ness paper went to protest. ïhereupon they consulted légal counsel as to 
the course best to be pursued. Thèse advised an assignaient in liquidation. 
They did not adopt this advice. They took counsel of mercantile f riends in 
Petersburgh, expressing a wish to go on with their business as the best method 
of liquidating their affairs. They determined to go on with it for this pur- 
pose. They accordingly drew up a scheme for compounding with their cred- 
itors, framed on the bàsis of paying 50 per cent, This was approved and ac- 
cepted by most of their Petersburgh creditors. They then proposed this 
scheme to their creditors in gênerai, embodying it in a circular letter, whieh 
was mailed to the non-residents. The circular was aa follows: 

"Pbtbbsbukgh, ISth June, 1884. 

"To . 

"Dear Sie: 

"We owe, bybilla payable and openaccounts, - - $26,552 19 

"Our assets are stock in hand, bills receivable, and open 

accounts that we consider good, ... 14,156 81 

"We offer to our creditors flfty cents in the dollar, to be paid as follows: 
Twenty cents in the dollar, flrst Ifovômber, 1884; twenty cents in tUe dollar 
on the flrst March, 1885; and ten cents in the dollar in cash as soon as our 
banks begin to discount paper, which we believe will be in a very few days. 
The deferred payments to carry interest at the rate of six per cent, per an- 
num. We make no préférences, but make the same proposition to ail. Please 
let us hear from you at as early a date as practicable. 

"Yours, truly, Pattebson, Madison & Co." 

Meanwhile, and until the eighth of July, their business went on as before, 
except that they discharged two clerks, and made purchases of only such 
goods as were necessary to flll orders, buying botii for cash and on crédit. 
They continued to coUect and sell, and they paid some of their debts in full. 
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More than a majority of their non-resident creditors anawered accepting their 
proposition of compromise; a few of them accepting absolutely, but most of 
tiiem in a f orm more or less qualifled and conditional. Tbe complainants 
and one or two other creditors ref used to accept. In tbe course of a short 
time their proposition for compromise, after its acceptance as af oresaid, aa- 
sumed features not eontained and expressed in tbe circular of June tbe 18th. 
Those features were — First, that in order to its being obligatory on tbe de- 
fendants ail creditors must accept it; second, that tbe creditors accepting 
must release that portion of their claims not provided to be paid; third, that 
tbe proposition would be kept open, if necessary, until October, 1884; and, 
fourth, some of their creditors bad been and otbers would be paid in f ull. 

The books of the concern show that tbe condition of tbe business is worse 
than is represented by the circular letter. 1 infer that tbe assets will not 
realize $10,000. It seems, toc, as already indicated, that after the proposition 
of compromise was made, and after its acceptance by many of the creditors 
was given, tbe défendants paid ofE a portion, more or less considérable, of 
thçir obligations in f ull in cash. The statement of their answer on tbis sub- 
ject is as follows: "We reserved from the assets a sum sufficient to pay cer- 
tain confldential debts of the flrm which àtood upon the bighest ground of 
Personal bonor and obligation; most, if not ail, of which bave since matured 
and been paid out of tbe fund so reserved and set aside." There is no state- 
ment or indication in the answer of what tbe amount.of the fund was which 
they so reserved and used, or of the amount of thèse obligations of honor. 
Thèse must be gathered from tbe books. Tbe answer f urtber recites that one 
of défendants' counsel said to one of the complainants in tbis cause, before 
tbe suit was brought, in answer to an inquiry as to what security the credit- 
ors who accepted the compromise would bave for the payment of the 50 per 
cent, promised, that if the compromise was made with any of the creditors, 
and any other créditer sbould institute proceedings to obstruct the settlement 
and prevent tbe payment, be would advise the flrm to prefer the parties who 
accepted for the amount due by the compromise. Tbis conversation was not 
known to défendants until after tbe flling of the bill in tbis cause; and the 
counsel who made the statement did not know at the time that in their offer 
of compromise défendants required that ail creditors should accept. One of 
the creditors of tbe flrm, John Pickrell, avers as follows in an affldavitflled: 
In a conversation be bad with Patterson and Madison on the flrst of July, 
chiefly with tbe former, "they positively ref used to make an asslgnment, 
The afflant assured them that there could be no doubt but that ail their créd- 
itera would accept it, and release the balance of their claims, and that ail that 
was wanted was a dévotion of their assets to the payment of their liabilities. 
Tbis they ref used to do positively. Afflant then pressed them to name some 
time within which their ofEer of compromise (which was expressly not to be 
binding until ail their creditors signed) should be accepted or rejected. Tbis, 
also, they refused to do, stating that none of their creditors could obtain 
judgraent against them until October, and that they would do nothing until 
that time; and that they would, unless ail the creditors should corne in before, 
hold the negotiations open until October. The impression left on the mind 
of afflant from tbis conversation is strong that if any of their creditors should 
eventually force them by suit to make an assignment, sueh creditor would be 
left out or postponed to the other creditors." 

In a letter to F. E. Patrick, one of their accepting creditors, défendants 
wrote on the third of July, 1884: 

"Your letter accepting our ofifer of compromise was duly received, and we 
did not reply, hoping to bear promptly from ail of tbe creditors, when we 
would at once be able to comply with our proposition. We bave the accept- 
ance of the majority, both in number and amount of money due, and think 
some are waiting for the maturity of our paper that they hold, before writ- 
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ing. We think in the course of two to three weeks, at furthest, we will hav© 
the compliance of ail. 

"Those of our creditors who hâve signifled their agreement to our propoai- 
tion may be assured that their interest shall not siiffer in any event. Judg- 
ment cannot be had against us till late in October, and by that time, by our 
plan, ail will reçoive thirty per cent, of their debt; and to make an assign- 
aient now we do not believe they, the créditera, would ever get that much." 

The business went on till the eighth instant, when the marshal of this 
court, under an order issued on the evening before, took possession of the 
goods in trade, premises, books and papers of the défendants. The order 
contained a rule upon the défendants to show cause on the tenth instant why 
a receiver should not be appointed, and why the usual preliminary injunction 
against interférence with the effects of the flrm should not be granted. 

I am now to pass upon the motion for an injunction and a receiver. 

The case is, in its facts, a novel and peouliar one. I do not know 
any case likè it in the reports. Most of the creditors who hâve ac- 
cepted the proposition of compromise hâve but small amounts in- 
volved. The proofs seem to show that the complainants in this suit 
are the largest of the creditors. Their claim is for $2,167 ; and the 
debt is acknowledged to be due by the défendants in their answer. 
This indebtedness was incurred within 90 days before the suspension, 
and the books show that as much as $20,000 was received by de- 
fendants in a short period before and after their failure. 

The bill complains that the défendants refuse to make assignment 
of their effects for the payment of their creditors; that the firm hâve 
no crédit, and are still going on with a feeble and orippled business, 
consuming by expenses the fund out of which creditors must be paid; 
that défendants announce their purpose thus to continue their busi- 
ness until October, if necessary ; and that the only redress of cred- 
itors against this waste of the fund on which they must exclusively 
rely for payment, is in a court of equity, by means of the appoint- 
ment of a receiver and an injunction. They bring their bill, there- 
fore, and pray that through the instrumentality of a receiver the ef- 
fects of the défendants may be sold, the debts due them collected, 
and that the fund so arising may be applied p'i'o rata to the payment 
of ail creditors. 

From and after the acceptance by any creditors of the proposition 
for compromise made by the défendants on the eighteenth of June, 
1884, ail the assets of the firm, including property and choses in 
action, became a trust fund expressly dedicated to the payment, with- 
out préférences, of the 60 per cent, of debts promised by the eircular 
letter. Offering no indorsements, tendering no security, insolvent 
themselves, their proposition could be nothing else than a dedication 
of their assets to the fulfillment of the terms of the composition. 
By accepting, the creditors contracted to receive 50 per cent, in full 
discharge of their claims. What was the considération given by the 
défendants for this agreement but the dévotion of their assets to the 
payment of the 60 per cent. ? 

It ia well-established law that partnership assets are, in the eye of 
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equîty, a trust fund for the payment of partnersliip debts. Being a 
trust fund, creditors hâve a right, by proceedinga in equity, to sub- 
ject it to the purposes of the trust. There is a good deal of learning- 
in the books to the effect that créditera at large hâve not a direct lien 
upon this fund; but that their lien must be "worked out" through 
the equity of the individual partners, and availed of by derivative 
process. However this may be in ordinary cases, the présent case 
is one in which this implied eharaeter of a trust fund is made posi- 
tive by an express dedication of their assets, by the partnership firm, 
in their proposition for compromise, to the payment of creditors pro 
rata. It is true that this dedication is open to impeachment on 
grounds about to be stated; but it is nevertheless true that, as to the 
défendants themselves, it is valid and binding, and they are estopped 
from objeoting to the defeots of the dedication. 

The law is well settled that an insolvent partnw:ship may convey 
its whole property for the payment of its debts, giving préférences 
among creditors if they choose; and, moreover, if the partners con- 
vey ail their property for this purpose, they bave a right to insert a 
clause requiring a release from the creditors of the portion of their 
claims not paid. Such a clause will not vitiate the assignment. 
Gordon v. Gannon, 18 Grat. 387. In the absence of a bankruptcy 
law, such a deed is just as unassailable in a fédéral as in a state 
court, and would be unimpeachable in this court. The défendants 
in this case, however, did not make such an assignment. Nor did 
they do the next best thing to making an assignment ; namely, they 
did not go on with their business, avoiding complications of every 
sort. Discarding profession al advice, they took counsel from the 
Street; and of their own heads, and without the aid of légal counsel, 
they drew up a proposai for a compromise, without préférences, and 
presented it to their creditors, a majority of whom, conciliated by the 
stipulation that it should be without any préférences, promptly ac- 
cepted its terms; many of them presuming, no doubt, that a deed 
of assignment would be made, carrying its provisions into efïect. 
But it afterwards transpired that the défendants would not hold them- 
selves bound by their proposai, unless, before some unnamed date, 
ail the creditors should aecept; and unless, in accepting, the credit- 
ors should release the portion of their claims not provided for in the 
proposition. Creditors wero also, in course of time, informed that 
negotiations would be held open if necessary until October, 1884. It 
is now stated that préférences bave been given. Creditors bave also 
discovered that, until ail hâve signed~ the composition, défendants 
are going on and intend to go on with their business, receiving mon- 
eys, selling off stock in trade, incurring new debts, and paying out 
cash at their own discrétion, fearless of the courts, until October. 

The question is whether this is a course of proceeding that a court 
of equity must needs sanction. If défendants had made a deed coh- 
veying to a trustée their stock of goods for the benefit of creditors. 
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and had iiiserted !n the deed a provision that they sbould remaîn in 
possession and contini^e the business as it \ras carried on before the 
deed, until default should be made in paying any of the debts se- 
cured, the law of thé land déclares that such a deed would hâve been 
fraudaient and void. Addington v. Etheridge, 12 Grat. 436. Yet 
thèse défendants, after dedicating their property to the payment of 
their debts, went on to do, without making a deed, precisely what, if 
they had made one, would bave been pronounced fraudaient. 

Again, a debtor may require of creditors a release from that part 
of their claims not provided for in a deed of assignment, if he con- 
veys in the deed ail his property; and if in the deed he gives the 
creditors ail the information in regard to his condition vrhich they 
ought to hâve in order to détermine whether or not to accept the 
terms of the deed and to release what it does not provide for. Unless 
a deed requiring such a release does do this, the law pronounces it 
invalid and void. Gordon v. Cannon, 18 Grat. 388. The défendants 
did not make a deed; but, while giving out by their circular letter 
that they werè dedicating ail their assets to the purposes of the com- 
promise, they now themselves say in their answer that they withheld 
a considérable amount of money in cash, and paid off varions debts 
of honor in fuU. Instead of imparting this information in their cir- 
cular of June 18th to their creditors, they withheld it from them, 
stating that they gave no préférences. Hère again they did, without 
executing a deed, what, if they had done it in executing one, would 
hâve rendered the deed fraudulent and void. The statement of their 
condition in the circular letter, instead of imparting true information 
to the creditors, not only suppressed the fact just alluded to, but was 
otherwise exceedingly deceptive. Most probably this latter déception 
was not intentional. Debtors usually victimize themselves more 
than their creditors in their estimâtes of their own pecuniary condi- 
tion. The real fact was that the défendants were too far gone in 
irretrievable insolvency to bave honestly continued their business. 
Every sale they bave since made, every dollar they hâve since paid 
out, has been more or less prejudicial to the interests, and bas been 
positively violative of the rights of their creditors. When goods in 
trade are once dedicated to the payment of creditors ; when the char- 
acter of a positive and express trust is once imparted to assets by 
the debtor's act, whether by deed or otherwise, — then any dealing 
thereafter with them by the debtor is improper in itself, and fraudu- 
lent in the eye of the law. 

Hère was the case of a firm hopelessly insolvent, — insolvent be- 
yond their own belief, and beyond the représentations they made to 
creditors in proposing a composition. Hère was the case of a firm 
making a proposition of compromise without préférences, which im- 
plied and from which the law presumed that they were offering to 
dedicate ail their effects to its fulfiUment, yet withholding large cash 
means, and paying off in fuU with this cash a portion of thew crédit- 
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ors, after most of the others had accepted theîr proposition which 
pTomised no préférences, and while it was peuding for the aocept- 
ance of the rest. Hère was the case of a firm which, after dedicat- 
ing and being presumed by law to hâve dedicated ail their efifects as 
a trust fund to the payment of ail their debts pro rata, yet going on 
with the business as if the property was still their own, paying off 
debts in fuU, and subjecting an exceedingly perishable trust fund to 
the hazards and losses of a business which had brought them, while 
in good crédit, to bopeless bankruptcy. 

On the case thus presented to the court the crucial question is 
whether equity bas any remedy for such a state of things. The com- 
plainants in this cause are the largest creditors of the défendants. 
The proposition of Juno 18, 1884, is still open to their acceptance. 
They would be willing to accept if any security were offere^ that the 
promise to pay 50 per cent, would be fulfiUed. In the absence of 
Buch security they would still be willing to accept, if by deed of as- 
signment the asëets of the défendants were set apart out of the con- 
trol of défendants and appropriated to the payment of thé claims of 
creditors. They complain that they are secured in neither of thèse 
forms; and they pray for an injunetion and the appointment of a 
feceiver as the only means left of intercepting thèse funds from waste 
and dissipation, and of securing them for distribution pro rata among 
creditors. 

The bill in this case is addressed to the condition of thingï which 
has been described. It is not a bill such as a creditor usuâlly files 
in his own interest for setting aside an assignmént on the ground 
that it was made to.hinder, delay, and defraud creditors. In almost 
ail thè states of the Union a bill for that purpose can only be brought 
by a creditor who has obtained a judgment or decree for his claim. 
In such a case, the grantee in the deed complained of has a lien by 
force of his deed, and the courts refuse to allow this deed to be as- 
sailed except by a creditor whose claim is equally as well authenti- 
cated. This creditor is required to hâve established a lien, and to 
show that he is without power to make it good, before assailing the 
deed of his debtor. His bill is "in exécution" of his judgment or 
decree. Even such a creditor is not permitted to set aside the deed 
except upon proof not only that it is fraudulent, but that the grantee 
had notice of the frand at the time of receiving it. If he can show 
thèse facts, then the creditor, in the decree setting aside the deed, is 
paid his full claim out of the property fraudulently converted in préf- 
érence to other creditors. I fuUy concur in ail the propositions of 
law announced by counsel for défendants in respect to bills of this 
charàcter brought by individual creditors, in their individual interest, 
praying relief for themselves individually. As against such creditors 
the assignmént of a debtor is good, whether giving préférences or 
not, if made bona fide, and if free from provisions from which the law 
in its policy présumes fraud. 
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Bat in the présent case the creditor asserts no individual lien, 
claims no individual préférence, j^nd sues for ail creditors. H; is a 
creditors' bill, sometimes called an omnibus bill, being a bill for ail. 
It is not directed at property alone, or property fraudulently appro- 
priated within the purview of the statute of Elizabeth ; but it is di- 
rected at ail the assets of the défendants, as well that existing in the 
form of tangible property as that in the form of open accounts, notes 
due, and choses in action generally, for the ingathering of which a 
receiver is necessary. Mr. Wait, citing abundant authority, says of 
such a bill : 

"It naay be asked in what respects a creditors' bill différa from an ordinary 
bill in equity prosecuted to cancel a convinous conveyance. The answer is 
that the creditors' bill is broader and more effectuai in Its opération and re- 
sults. The ordinary bill in equity is generally brought to unravel some par- 
ticular transaction and to annursome particular conveyance. ■ A creditors' 
bill is, on the other hand, usually in the nature of a bill of diseovery, and 
more extended in its results; not only does it reach property deseribed therein, 
but by rneans of this remedy every species of assets and even debts due the 
debtor, of which the creditor knows nothing, may he reached through the in- 
strumentality of a rçceiver and applied to the claim." Wait, Praud. Conv. 
103, 104, and note. 

In 2 Barb. Ch. Pr. 149, (a work written under the eye and under 
the correcting hand of Chancellor Walwobth, and as useful as au- 
thoritative,) the author describes a creditors' bill as "a suit brought 
for the^dministration of assets, to reach property fraudulently dis- 
posed of, etc. The bill in such cases is fiïed in behalf of the com- 
plainant and ail others standing in a similar relation, who may come 
in, under such bill, and the decree to be made. It may be filed by 
simple contraot creditors, and does not require a judgment to bave 
been obtained." 

It is true that creditors' bills are usually employed to settle up dé- 
cèdent or other estâtes, and to prevent a multiplicity of suits by cred- 
itors, each eager to establish by suit a priority of lien upon the as- 
sets out of which he is to be paid. But there is no principle of equity 
which confines thèse suits to any one class of cases. As soeiety ad- 
vances, and its methods of business undergo change, equity wiU adapt 
its relief to the changed condition of things. This is an old principle 
of equity. Indeed, equity jurisprudence originated in the necessity 
of àpplying new remédies to evils previously unknown to the law. 

The case we are now dealing with is novel and peculiar; but the 
présent proceeding is as old as equity itself. This is not a bill to set 
aside a deed. It is true that the dedication of assets which bas been 
mentioned is objectionable in the particulars I bave beretofore de- 
seribed; and this bill may be considered as one brought under sec- 
tion 2 of chapter 175 of the Code of Virginia to set it aside, that pro- 
vision of the Code allowing bills of the sort to be brought by créditera 
who hâve not obtained judgment or decree, and hâve not established 
spécifie liens. But while in this view of the case I feel perfectly safe 
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on the score of jurisdiction, I prefer to regard the présent bill as a 
creditors' bill of the kind described by the text writers Mr. Wait and 
Mr. Barbour. 

It was such a bill as this that was filed in the case of Finney v. 
Bennett, 27 Grat. 365. The assets there administered were those of 
an insolvent bank owing several classes of creditors. The case was 
decided in circuit court by Judge Wingfield, -who, in answer to ob- 
jections of jurisdiction similar to those urged in the case at bar, de- 
livered an opinion which was adopted as its own by the suprême 
court of appeals of Virginia when the case was taken there. He as- 
similated the suit to a creditors' bill brought against the estate of a 
décèdent insolvent debtor in the hands of his personal représentative. 
If creditors were left to sue individually, each would obtain a préfér- 
ence, to be paid in f ull according to the dates of their respective judg- 
ments, a few getting their whole debt, many getting nothing at ail. 
The object of the bill was to prevent such a scramble and to seoure 
a pro rata distribution to ail. The court said : 

"But it may be objected there is no précèdent for snch a case. Concède 
this. Yet it does not follow that when a case arises which cornes within the 
principles of its constitution and ordinary jurisdiction, the court ought not 
to take cogniz9.nce of it because it is a new case and not to be found in the 
reports. * * * An eminent récent chancellor of England has declared 
that ' it is tlie duty of every court of equity to adapt its practice and course of 
proceedings, as far as possible, to the existing state of soeiety; and to apply 
its jurisdiction to ail new cases which, from the progress daily making in the 
affairs of men, miist certainly arise.' Lord Cottingham, [Taylor v. 8al- 
«io«,] 4 Mylne&C. 141." 

The suprême court of appeals of Virginia expressed its entire con- 
currence in this opinion, and adopted it as its own, adding: "What 
more suitable case could there be for a creditors' bill, and the appli- 
cation of the rule of equity, that «equality is equity'? If there be 
no case directly in point, it is the province of a court of equity to 
provide suitable and adéquate remedy for such a case;" and the court 
repeated the quotation from Lord Cottingham. It also cited Ogilvie 
V. Knox Ins. Co. 22 How. 380, in which the United States suprême 
court held that a court of equity may, at the suggestion of créditera 
that a corporation is insolvent, administer its assets by a receivei, 
and thus collect ail subscriptions or debts due the corporation. 

We are not, therôfore, without précèdent for the présent suit. This 
is not merely a creditors' bill praying injunction, receiver, and pay- 
ment of ail creditors pro rata, but is, as to complainants, a bill 
founded upon a particular equity entitling thçm to a standing in 
court. The bill would hâve been the same as many others with which 
the courts are every day occupied, if the défendants had done by deed 
what they are doing without deed. If in the case of a deed the court 
would hâve interposed to prevent the acts of défendant, how can it 
be contended that the mère absence of a deed deprives it of jurisdic- 
tion and divests complainants of a redress which a court of equity 
v.2lF,no.lO— 39 
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only can gîve ? It îs an old princîple that a court of equity will in- 
terpose to prevent what it would afterwardp undo. Eoberts, Praud. 
Conv. 520. If défendants, by doing without making a deed what 
equity would undo if a deed had been made, can thereby deprive 
equity of jurisdiction, tben creditors would be at the mercy of fraud- 
ulent debtors, yand the courts would be set at défiance. Aside from 
this view, complainanta hâve spécial equities in this case. They are 
the largest creditors of défendants. They hâve no security that if 
they accept the proposition of compromise, which they are willing to 
do, its terms will be complied with. Défendants offer, and I présume 
can give, no security, either in the persons of indorsers or in any 
other form, that they will fulfiU their part of the compromise. Not- 
withstanding this inability, they are themselves administering the 
assets which they bave dedicated to their creditors, and in a manner 
necessarily involving waste, and incompatible with the purposes of 
the trust. They offer, and I présume can give, no bond for properly 
administering thèse trust assets. There is but one mode in which 
complainants can insure the application of thèse assets to the pur- 
poses of the trust imposed upon them, and that is by the interven- 
tion of the court through the instrumentality of a receiver and an in- 
junction. This is what they ask. Is not the court bound to give 
them the security of a responsible and judicial administration of the 
trust f und ? 

It is laid down as a général principle that if a trustée becomes 
insolvent and compounds with his creditors he may be removed ; and 
this is on the ground that the cestui quk trust bas a right to hâve the 
trust administered by responsible trustées. 1 Perry, Trusts, § 279. 
A man who bas a common interest with others in a trust fund or 
trust estate, is entitled to sue on behalf of himself and others for the 
protection of the property by injunotion, when the property is in the 
hands of an insolvent. , Kerr, Inj., citing Scott v. Bêcher, 4 Price, 
346. Whèn the aot complained of would, if done, be irrémédiable, 
the court will interfère as a matter of course, and take property out 
of the hands of irresponsible parties misapplying it. A bill will lie 
and injunotion be granted in the case of a surviving partner who is 
embarrassed and is misapplying the funds, to restrain him from dis- 
posing of the assets. Hartz v. Schrader, 8 Ves. 318. In this case 
the injunotion was given but a receiver refused. In the similar case 
of Read v. Bowers, 4 Brown, Ch. 441, an injunotion was granted 
and a receiver appointed. There was no question of the jurisdiction 
of equity to interfère in either case. 

On the whole, I bave no doubt of, the power of the court to enter- 
tain this bill, and to grant the relief for which it prays. I think, 
also, there is necessity for the intervention of the court in this mat- 
ter by granting a preliminary injunotion, and by appointing a re- 
ceiver; and I will so decree. 
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GoLDBMiTH V. Smith and others, substituted for Baloh and anothéti 

(Oircuit Court, D. Oregon. September 8, 1884.) 

1. Ejectmhnt. 

The action of ejectment, as deflned and regulated by the Oregon Code of 
Civil Procédure, c. 4, tit. 1, is a possessory action, and althoagli the estate 
or interest of tlie parties in the premiaes may be ascertained by the verdict 
tlierein, yet the plaiatifl can only hâve judgment for the possession wrongfully 
•withheld from him, with damages for such détention and costs ; and the défend- 
ant can only hâve ]'udgment for costs. 

2. 8amb— Betwebn Tenants in Common. 

A co-tenant cannot maintain this action against his co-tenant unless the 
possession is actually and wrongf uUy withheld from him, or his right thereto 
wholly denied. 

3. Co-Tenants— Advbesk Claim bt One aoainst thb Otheb. 

Where a co-tenant is in possession, and another co-tenant claims an estate 
or interest in the premises held in common, adverse to him, his remedy is by a 
suit in equity for the purpose of determining such adverse claim, as provided 
in section SOO of the Oregon Code of Civil Procédure. 

Action to Eecover Eeal Property. Motion for judgment on the 
pleadings. 

This action is brought by the plaintifif, a citizen of New York, to 
recover the possession of the undivided f of the E. J of the donation 
of Danford Balch, the same being claim 58, and parts of sections 28, 
29, 32, and 33, in township 1 N., of range 1 E. of the Wallamet merid- 
ian, and situate in the county of Multnomah and state of Oregon. 
The plaintifif allèges that he is the owner in fee of an undivided five- 
eighths of the premises, and as such entitled to the possession thereof, 
and that from October 4, 1870, to December 81, 1883, "the plain- 
tifif, his predecessors and grantors, were seized of the said premises 
80 owned by him, and in the actjial and adverse possession thereof." 

The action is brought against John Balch and Alexander Hamil- 
ton, citizens of Oregon, and the persons in the actual possession of 
the property at the time. The complaint allèges that they, or those 
under whom they claim, are the owners of one undivided eighth of 
the premises, and that on December 31, 1883, the said défendants, 
denying the right and title of the plaintifif to three of the said five 
eighths, entered into and took possession of the same, and ousted 
plaintifif from the said three-eighths, and are now in the actual pos- 
session of the same, denying the right and title of the plaintifï thereto, 
and unlawfully and wrongfuUy withhold the possession of the said 
undivided three-eighths of said land from the plaintifif." Wherefore, 
they pray "judgment against the défendants for the possession of 
said three of said undivided five eighths." 

The défendants Balch and Hamilton answered, alleging that they 
"were in possession of the premises, in common with the plaintiff, as 
tenants of certain parties named Smith, Gilliland, Hamilton, Dickin- 
8on, and Walker, and on the same day said parties applied to the 
court to be made défendants in the action, in place of said tenants, 
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as provided in section 314 of the Code of Civil Procédure, which ap- 
plication was allowed. 

Afterwards, thèse parties answered the complaint severally, aetting 
forth the undivided interest of each in the premises, which in the ag- 
gregate amounts to four-eightbs of the same. They also deny that 
the plaintiff is the owner of moce than one-half of the premises, or 
that he is entitled to the exclusive possession of any part thereof, or 
that they ever ousted the plaintiff from three-eighths or any portion 
of the premises, or withheld the possession thereof from him; and 
allège that they and the plaintilï are tenants in common of the prem- 
ises, and as such are in the possession thereof. 

On the argument of the motion counsel for the plaintiff contended 
that section 324 of the Code of Civil Procédure should be construed 
80 as to allow a tenant i^n common to maintain an action against hia 
co-tenant when the latter bas simply denied the extent of his estate 
or interest in the premises owned in common ; wbile the counsel for 
the défendants insisted that the section was only applicable to an ac- 
tion at law to recover possession of real property, which could only 
be maintained according to it when the right of the co-tenant plain- 
tiff to the "possession" of the' premises was wholly denied by the 
défendant. The section reads as f ollows : 

"In an action for the recovery of dower before adraeaaureraent, or by a 
tenant in common of real property against a co-tenant, the plaintiff shall show, 
in addition tothe évidence of his right of possession, that the défendant either 
denied the plaintiff 's right, or did some act amounting to such déniai." 

This section is derived from the Eevised Statutes of New York, pt. 
3, c. 5, § 27, in which it is provided that in an action of ejectmeni; 
between tenants in common, the plaintiff, "in addition to ail other 
évidence which he may be bound to give," shall prove "that the défend- 
ant actually ousted" him, "or did some other act amounting to a total 
déniai of his right as such co-tenant." 

In the draught of the New York Code of Civil Procédure, reported De- 
cember 31, 1849, the commissioners took this section and made it, 
in a modified form, section 890 of such draught, placing it in a title 
relating to "actions to détermine conflicting claims to real property," 
under which it was intended that both légal and équitable rights and 
claims to real property might be prosecuted and determined. The 
modification consisted in extending the section to actions "for the 
recovery of dower before admeasurement, " and providing that the 
plaintiff who claims as a cotenant must "show, in addition to the 
évidence of his right, that the défendant either denied the plaintiff's 
right or did some act amounting to such déniai." 

Subsequently, in 1862, the section was incorporated in the Oregon 
Code of Civil Procédure as section 324 thereof, and is a part of title 1 of 
chapter 4, relating exclusively to actions at law "to recover the pos- 
session of real property," with the addition of the words "of posses- 
sion" inserted after the words "évidence of his right." 
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The Code aîso provides (ohapter 5, tit. 8, § 500) for the détermi- 
nation of "adverse claims to real property" by a suit in equity. Thô 
section reads as follows : 

" Any person in possession, by himself or his tenant, of real property, may 
maintain a suit in equity against another who claims an estate or interest 
therein adverse to him, for tlie purpose of determining such claim, estate, or 

interest. " 

George H. Willinms and James K. Kelly, for plaintiff. 

P. L. Willis and James F, Watson, for défendants. 

Before Pield and Dbady, JJ. 

FiELD, Justice. Tliis is a motion for judgment that the complaint 
be dismissed, and that the défendants recover costs and disburse- 
ments, on the ground that the complaint "does not state facts sufficient 
to constitute a cause of action." It is in fact an attempt to obtain, 
by motion after answer, the benefit of a demurrer to the complaint, 
which must be regularly presented before answer. It can only .be 
filed subsequently upon leave of the court and a withdrawal of the 
answer. The motion, therefoie, in the form in which it is presented, 
must be denied. But as, by the pleadings, it appears that the plain- 
tiff bas presented his case upon the theory that one co-tenant of 
real property, in possession, can maintain ejectment against another 
co-tenant, aiso in possession, if the extent of the plaintiff's interest is 
denied, it may not be improper to call the attention of counsel to 
matters which are essential to the maintenance of the action, and 
consequently to the allégations of the complaint. 

The action of ejectment is primarily for the possession of the prop- 
erty in controversy, the right to which may dépend upon the owner- 
ship of the property, or a contract with the owner for the use of it, — 
a letting of it by him to the plaintiff. There must be in the plain- 
tiff a présent right of possession, which is withbeld by the défendant. 
Code Civil Proc. § 313. 

Now, each tenant in common has an equal right to the possession 
of the whole and of every part of the common property. If a tenant 
in common is in possession of any interest, no matter how small, he 
is, in law, in possession of the whole property. Therefore, no tenant 
in common, in possession, can maintain ejectment against a co-tenant 
also in possession. In such case he already has ail that a judgment 
in his favor could give him. To sustain such an action the co-tenant 
plaintiff must be entirely excluded from the possession. 

The statute (section 324 of the Code of Civil Procédure) does not 
change this rule of the common law; it only changes the proof of 
ouster, or rather makes a déniai of the plaintiff's right of possession 
the équivalent of actual ouster, so as to authorize a recovery upon 
proof of such déniai, when his right is otherwise established. 

In the case at bar the complaint allèges that the plaintiff is the 
owner of five undivided eighths of the premises described, and was 
in tbeir actual and adverse possession for a period exeeeding 13 
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yeaiB^,— from Oct0ber 4, 1870, to December 31, 1883,^that on tliia 
last date the défendants entered upon three of thèse fîve eighths 
and excluded him from them, and withholds them from him; and 
that they are the owners of one undivided eighth. There is no al- 
légation that the plaintiff has ever been dispossessed of the remain- 
ing two of the five undivided eighths. The neceasary presumption, 
therefore, is that he is still in their possession. Being in possession 
as such owner, he is in possession of the whole premises, under the 
law whieh governs the rights of tenants in common. So, as the 
complaint now stands, the plaintiff oannot upon its allégations re- 
cover in ejectment. The allégation of ownership of the five-eighths 
must be reduced to that of three-eighths; or the ouster — that is, the 
déniai of the plaintiff's right by the défendants — must be alleged to 
extend to the whole five-eighths. If, therefore, the présent action 
is to be continued, the complaint must be amended in this form. 
But if the faot be as stated, that the plaiptiff's right to three of the 
five eighths is only denied, and he continues in possession as the 
owner of two-eighths, while the défendants are admitted to be the 
owners of one-eighth, the plaintiff's remedy to détermine the validity 
of the défendants' right to the disputed three-eighths is in equity, 
under the statute, (Or. Code Civil Proc. § 500,) authorizing suits 
for the détermination of estâtes claimed adversely to the owner. 
Being in possession by his co-tenancy, the plaintiff can insist that 
the défendants disclose their alleged adverse interest, and call upon 
the court to pass upon its validity. In this way the interests and 
claims of the défendants, as against the plaintiff, can be fully deter- 
mined. 

While the motion, as presented, is denied, the plaintiff can hâve 
leave to amend his complaint as suggested, the défendants having 
the right to answer anew, or he can withdraw the présent action and 
institute a suit in equity. Motion denied. 

Deady, J. I conour with the circuit justice, but wish to add that 
this motion is anomalous, and will not lie under any circumstances. 
It is made by the défendant, and is for "judgment on the pleadings," 
— the pleadings being the complaint and answer. But, as a judg- 
ment on the pleadings cannot be given on the pleading of the party 
moving for it, unless the truth of the allégations therein is admitted 
by the subséquent pleading or silence of the adverse party, this is 
really a motion by the défendant for a judgment on the complaint. 
Now, there can be no judgment for the défendant on the complaint 
except upon the ground that it does not state facts sufficient to con- 
stitute a cause of action, and that objection or question can only be 
made by demurrer. So that if the défendant had made this motion 
before answer, still it would not lie. But the motion is also singular 
in the nature of the judgment it asks — "that the plaintiff's complaint 
be dismissed." A bill or sait in equity is said to be "dismissed" 
when finally disposed of adversely to the plaintiff therein; and un* 
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lesB the decree of dismissal is deolared to be "wîtlioiit préjudice," ît 
is a bar to any fnrtber litigation of the matter between the parties. 
But an action at law is disposed of either by a judgment for the 
plaintifif, or in bar of its maintenance, or of nonsuit. By either the 
first or second one the cause of action is determined and the action, 
brought to an end ; but by the third the action only is ended or dis- 
posed of, and another may be brought upon the same cause. 

This judgment of nonsuit can only be obtained on motion of the 
défendant before trial, because of the failure of the plaintiff to ap- 
pear for trial, or by consent. The form of it is "that the plaintiff 
take nothing by his writ or action, and that the défendant go hence 
without day;" and the efifect of it, under the Code, is to dismiss the 
action. See Code of Civil Procédure, c. 2, tit. 11. 

But a "motion" to dismiss "a complaint," whether at law or in 
equity, will not lie under any circumstances; and it proceeds upon 
a total misconception of the nature of légal procédure, both under the 
Gode and at common law. 



United States v. Huntek.* 

(Oireuit Court, E, D. Missouri. September 16, 1884. 

Ikdian Landb— NEaoTiATma Lbask of, not an Offense— Rbv. 8t. i 2116. 

It is not an offense, within the meaDing of section 2116 of the Revised Btat- 
utes, to negotiate, without authority from the United States govemment, a 
lease of lands for grazing purposes, from an Indian tribe to a corporation. 

Demurrer to Pétition. 

E. Graham Frost and Roht. W. Goode, for informer. 
Taylor é Pollard, for défendant. 

Bbewer, J. This is an action under section 2116 of the Eevised 
Statutes to reeover a penalty of $1,000. The section is as follows: 

"No purchase, grant, lease, or other con voyance of lands, or of any title or 
daim thereto, from any Indian nation, or tribe of Indians, shall be of any 
validity in law or equity, unless the same be made by treaty or convention 
entered into pursuant to the csonstitution. Every person who, not being em- 
ployed under the authority of the United States, attempts to negotiate such 
treaty or convention, directly or indirectly, or to treat with any such nation or 
tribe of Indians for the title or purchase of any lands by them held Or claimed, 
is liable to a penalty of one thousand dollars. The agent of any state, who 
may be présent at any treaty held with the Indians under the authority of the 
United States, in the présence and with the approbation of the commission- 
ers Df the United States appointed to hold the same, may, however, propose 
to and adjust with the Indians the compensation to be made for their claim 
to lands within such state which shall be extinguished by treaty." 

iKeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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The pétition charges that défendant, net being employed under the 
authority of the United States, attempted to negotiate a treaty and 
convention with the Cherokee Nation of Indians for a lease of cer- 
tain lands, by inducing the principal chief of the Cherokee Nation 
and certain parties, the directors of the Cherokee Strip Live-stock 
Association, to sign the same. The lease is copied in full in the pé- 
tition, and appears to be a lease of 6,000,000 acres of land for the 
term of five years for grazing purposes, and to hâve been executed by 
authority of the national couneil of the Cherokee Nation. To this 
pétition the défendant demurred, and the question is whether induc- 
ing the exécution of such a leaee is a violation of the statute. 

This question does not necessarily involve the validity of the lease; 
for, while the lease may be invalid, it does not follow that inducing 
its exécution is a violation of the pénal laws of the United States, 
The section quoted, being a pénal one, is to be strictly construed. 
By this, of course, it is not intended that the language should be 
strained so as to exclude the act of the défendant, but simply that, 
giving the language a fair and reasonable construction, having in view 
the plain and ordinary meaning of the terms employed and the évi- 
dent intent of congress, the act of the défendant must be clearh 
within the scope of the prohibition. This compels an analysia of the 
section. The first sentence déclares that no purohase, etc., shall be 
of any validity, in law or equity, unless the same be made by treaty 
or convention entered into pur suant to the constitution. The words 
"treaty or convention" are the significant words in the sentence. 
They generally mean compacta between states and organized com- 
munities, or their représentatives. This is the ordinary signification 
of those words, — the first meaning which is suggested by their use. 
This is not doubted as to the word ''treaty," and is scarcely admis- 
sible of doubt as to thfe word "convention," when used, as hère, in 
connection with the word "treaty;" and that the two words are hère 
used in that sensé is made more obvions by the words which follow, 
"entared into pursuant to the constitution." Obviously, the lan- 
guage hère refers to some public compact entered into by the United 
States, or under the authority of the fédéral constitution, with an 
Indian nation or tribe. Of course, it must be borne in mind that, 
while the Indian tribes and nations and their lands are within the 
gênerai sovereignty of the United States, yet the government has 
always recognized a quasi national existence on the part of eaeh In- 
dian tribe, and has uniformly dealt with thèse tribes by treaty. So 
that this sentence emphatically déclares the invalidity of any pur- 
ohase, lease, or other conveyance of Indian lands except through the 
means of some public treaty. This, which I think the only fair in- 
terprétation of the sentence, is confirmed by the language in which, 
at the very inception of the government, this matter waa sought to 
be regulated by statute. See section 4, p. 138, vol. 1, St. at Large, 
which was enacted in 1700, and reads as follovvs: 
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"And be it enacted and declared that no sale of lands made by any Indians , 
or any nation or tribe of Indians, within tlie United States, whether having 
the right of pre-emption to such lands or not, unless the same shall be made 
and duly executed at some public treaty, held under the authority of tlie 
United States. " 

This sentence is the key to the wliole section, and interprets its 
subséquent provisions. The second sentence contains the penalty. 
It provides that every person who, not being employed under the 
authority of the United States — that is, not authorized by the gên- 
erai government to represent it in treaty negotiations — attempts to 
negotiate sach treaty or convention, — that is, the treaty or conven- 
tion referred to in the first sentence, which, as we hâve seen, is a 
publie national compact, — is liable to a penalty, etc. If this were 
ail the language in the sentence, there would be scarcely any room 
for doubt. Obviously, it contemplâtes the casting of a penalty upon 
one who assumes to act for the United States, and, usurping an 
authority which he does not possess, attempts to negotiate^ na- 
tional compact or treaty with an Indian nation. But there is an- 
other clause in the sentence which renders the question of more 
doubt; that denounces the penalty on every person who attempts to 
treat with any such nation or tribe of Indians for the title or pur- 
chase of any lands by them held or claimed. This seems to refer to 
an attempt, by private contract and personal arrangement, to obtain 
the lands of an Indian nation. But what kind of a private contract 
is denounced ? The description is not as broad as in the first sen- 
tence, for there it speaks of purchase, grant, lease, or other convey- 
ance of lands, or of any title or olaim thereto, while hère it is for 
"the title or purchase of any lands." Does this inolude a mère lease 
for grazing purposes? I think not. , A leasehold interest may be 
considered, for some purposes, a title, and sometimes the word "title" 
is used in a gênerai sensé so as to include any title or interest, and 
thus a mère leasehold interest; but hère it is the title, and this, 
in common acceptance, means the f ull and absolute title ; for when 
we speak of a man as having title to certain lands, the ordinary un- 
derstanding is that he is the owner of the fee and not that he is a mère 
lessee; and, this being a pénal statute, no extended, no strained con- 
struction should be put upon the words used in order to include acts 
not within their plain and ordinary signifieance. That this is the true 
construction is sustained by the section immediately following, which 
reads : 

"Every person who drives or otherwise conveys any stock, or horses, 
mules, or cattle, to range and feed on any lands belonging to any Indian 
tribe, without the consent of such tribe, is liable to a penalty of one dollar for 
each animal of such stock." 

This imposes a penalty on any one who, without the consent of an 
Indian tribe drives his stock to range and feed on the lands of such 
tribe. This implies that an Indian tribe may consent to the use of 
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their lands for grazing purposea, or, at least, that if it does consent no 
penalty attaches; and, if the tribe may bo consent, it may express such 
consent in writing, and for at least any brief and reasonable time. 
It was said by counsel for the govemment that if a lease for five 
years can be sustained, so may one for 999 years, and thus the In- 
dian tribe be actually dispossessed of its lands. But, as was stated in 
the opening of the opinion, the question hère is not as to the validity 
of a lease, long or short, but as to whether thia pénal statute reaohes 
to the mère indueing or negotiating of the lease. For the reasons I 
hâve thus given, it seems to me that it cannot be so interpreted ; and 
whatever may be the fact as to the validity of such a lease, and en- 
tering into no discussion as to how far it is binding on the Indian 
nation, or whethèr it could be set aside at the option of the nation 
or by the action of the national govemment, I am of the opinion 
that the acts charged upon the défendant are not within the scope 
of tbis pénal statute. 

Therefore the démarrer to the pétition must be sustained, and 
jadgmeut entered for the défendant. 



In re Davison. 
{Oireuit Court, 8. D. New York. Beptember 17, 1884.) 

1. Courts-Martiaii — Theik Powbbs as Compared with Thosb of Oivil Courts. 

Courts-marlial are lawful tribunals existing by the same authority as civil 
courts of the United States, bave the same plenary jurisdiction in offenses by 
the law military, as the latter courts hâve in controversles within their cog- 
ixizance, and in their spécial and more litnited sphère are entitled to as untranx- 
meied an exercise of their powers. 

2. Samk— Amenabilitt of 8oldierb and Sailors to Thbib Jurisdiotion. 

Every one coonected with the military or naval service of the United States 
is amenable to the jurisdiction which congress bas created for their govem- 
ment, and while thus serving surrenders bis right to be tried by the civil 
courts. 

3. Same— Within the Scopb of Their JtrRisDicxioN not Rkvibwablb by Civil 

CODRI'S. 

Provided a court-martial bas jurisdiction to hear and détermine and to ren- 
der the par tîcular judgment or sentence imposed, however erroneous the pro- 
ceedings may be, they cannot be reviewed collaterally upon habeas corpus. 

4. 8amk — Pbisonbr Pbopbrly befobb Them hab not Benbfit of Wbit of 

HaBeas Cobptis. 

A party legally in cbstody, awaiting trial by court-martial, (and he la legally 
in custody if the offense is one of which that tribunal bas jurisdiction,) cannot 
avail himself of a United States civil court in a habea» cori?u8 proceeding, 

5. Same — Statutort Limitation. 

It is for the'court-martial, and not for a civil court of the United States, to 
décide whether the statutory limitation contained in the 103d article of war 
can be invoked by â party accused of désertion to protect him from punish- 
ment. 
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6. Same— Partt Impropbrlt EiHiiSTED— Power op SncH Courts. , ;■, 

If an alleged déserter was not ever duly enlisted in the United States serr- 
ice, he is not amenable to the jurlsdictlon of a court-martial. . . 

7. MlKOEITT OF SoiiDIBR — BPFEOT OF KbV. St. 

Tlie eflect of sections 1116, 1117, and 1118 of the Revised Statutes Is that the 
contract of enlisiraent of a miner under 16 years of âge is void ; but that over 
that âge it is valid, in the absence of fraud or duress as to him ; but during his 
minority it is invalid at the élection of his parents or guardians. 

Appeal from District Court. See S. C. 4 Fed. Ebp. 607. 

Asa Bird Gardner, for the United States, appellant. 

Henry Grasse, for relater, respondent. 

Wallacb, J. This appeal is brought to review the décision of the 
district judge for the Southern district of New York, discharging, upon 
a habeas corpus, the petitioner, Davison, from the custody of Gapt. 
Wood, of the first régiment United States artillery, commandant of 
the post of Fort Columbus. It appears by the record that Davison 
enlisted in the army of the United States in July, 1870, for the term 
of five years;. deserted while on furlough in February, 1872; was 
arrested as a déserter, and brought to Fort Columbus in October, 1880, 
and was beld in the custody of the respondent to await trial by gên- 
erai court-martial at the time the writ issued. It further appears 
that the petitioner was but 19 years of âge when he enlisted; that he 
had a mother living and dépendent upon him for support, who never 
consented to his enlistment; and that during the entire period be- 
tween the petitioner's désertion and appréhension he was within the 
city of New York. The petitioner's discharge was claimed on two 
grounds: First, that his contract o( enlistment was void, and there- 
fore he could not be held as a déserter ; and, secondly, that if he was 
a déserter he was not amenable to trial, because more than two years 
had elapsed ^nce the commission of the alleged offense. The learned 
district judge, in the opinion delivered by him, placed the petitioner's 
right to a discharge on the second ground. 

Article of war 103 (Eev. St. § 1342) déclares that "no person 
shall be liable to be tried and punished by a gênerai court-martial 
for any offense which appears to hâve been committed more than 
two years before the issuing of the order for such trial, unless by rea- 
son of having absented himself, or of some other manifest impedi- 
ment, he shall not hâve been amenable to justice within that period." 
The district judge reached the conclusion that the offense of déser- 
tion was complète when the original act of désertion took place; that 
it was not to be deemed a continuing offense ; and that the facts of 
the petitioner's désertion more than two years before his appréhen- 
sion, and of his continued présence within the United States, being 
undisputed, he could not be tried or punished by court-martial, and 
should therefore be released from custody. 

Upon this appeal a very elaborate argument bas been made by the 
counsel for the military authorities to show that the statutory limit- 
ation of article 103 is not intended to apply to the offense of deser- 
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tion; and if, as would seem to be plain, the offense îs a continuons 
one, — that is, is repeated completely every hour and every moment 
the soldier willfully absents himself without leave animus non rever- 
tendi,—there is certainly fair room to contend that the two years do 
not begin to run until he returns or is apprehended. On the other 
hand, if this construction of article 103 should obtain, it would ap- 
pear that congress, while intending to shield the déserter from pun- 
ishment for the original désertion, and possibly for bis persistent 
contumacy during a long period of years, also intended to subject 
him to punishment for remaining in a state of désertion during tbe 
two years last preceding his voluntary return to service or his appré- 
hension. Such a construction might lead to the singularly arbitrary 
and npparently useless resuit of punishing a déserter in his extrême 
old âge, when his return to military duty would be useless and farci- 
cal, while exempting him from criminal acoountability for the fla- 
grant offense ' originally committed. 

The conclusions which bave been reached, however, render it un- 
necessary and possibly inappropriate to adjudicate hère the question 
thus suggested. It niust be held that it is for the court-martial and 
not for this court to décide whether tha statutory limitation can be 
invoked effectually by the accused to protect him from punishment. 
If the petitioner was ïegally in custody awaiting trial by court-martial 
for a military offense, this proceeding must fail. He was Ïegally in 
custody if the offense is one of which that tribunal has jurisdiction. 
It is not the office of a writ of haheas corpus to anticipate the action of 
the appropriate tribunal by determining, in advance of its investiga- 
tion and judgment, whether the accused is innocent or guilty of the 
offense for which he is held for trial, any more than it is to perform 
the functions of a writ of error after a trial has been Kad. Courts- 
martial are lawful tribunals existing by tbe same authority that this 
court is created by, bave as plenary j'urisdiction over offenses by the 
law military as this court has over the controversies committed to its 
cognjzance, and within their spécial and more limited sphère are en- 
titled to as untrammeled an exercise of their powers. As is said in 
Ex parte Milligan, 4 Wall. 123: "The discipline necessary to the 
efficacy of the army and navy required other and swifter modes of 
trial than are ftirnishèd by the common-law courts ; and, in pursu- 
ance of the power conferred by the constitution, congress bas de- 
çlared the kinds of trial, and the manner in which they sball be con- 
ducted, for offenses committed while the party is in tbe military or 
naval service. Every one connected with thèse branches of service 
is amenable to the jurisdiction which congress has created for their 
government, and while thus serving surrenders his right to be tried 
by the civil courts." 

The question of the jurisdiction of a gênerai court-martial may 
always be inquired into upon the application of any party aggrieved 
by its proceedings, and so may that of every other judicial tribunal; 
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but the range and scope of the inqiiiryis controlled by thé same rùles 
and limitations in both cases. There must be jurisdiction to hear 
and détermine, and to render the particular judgment or sentence 
imposed. If thi^ exists, however erroneous the proceedings may be, 
they cannot be reviewed coUaterally upon habeas corpus. Ex parte 
Kearney, 7 Wheat. 38; Ex parte Watkins, 3 Pit. 193; Ex parte Beed, 
100 U. S. 13-23. It would be as indecorous and as wanton a stretch 
of judicial power to assume in advance that a gênerai court-martial 
will erroneously conviet an accused person of a military offense, as 
it would be to indulge such a presumption ooncerning a common-law 
court. 

The real inquiry is, therefore, whether the 103d article of war is a 
statutory inhibition upon the jurisdiction of courts-martial over of- 
fenses which appear to hâve been committed more than two years 
before the issuing of the order for trial, unless, by reason of the ex- 
ception mentioned, the accused shall not hâve been amenable to jus- 
tice within that period. The solution of this inquiry seems very 
plain. Articles 47 and 48 provide that any soldier who, having been 
duly enlisted in the service of the United States, déserts the same, 
shall, in time of peace, sufîer such punishment, excepting de^th, as 
a court-martial may direct, and shall be tried and punished by a 
court-martial, although the term of his enlistment may hâve expired 
previous to his being apprehended. Although article 103 déclares 
that no person shall be "liable to be tried and punished" by a gên- 
erai court-martial for an offense which appears not to hâve been 
committed within the two years, this language does not limit or 
qualify the jurisdiction of the military tribunals, but prescribes a 
rule of procédure for the benefit of the accused, to be considered and 
enforced upon the trial, in the exercise of a jurisdiction already con- 
ferred. The limitation is a matter of défense, which is to be enter- 
tained and determined like any othèr question involving an adjudi- 
cation upon the merits of the case. ' i ■ 

Language almost identical, declaring that no person shpuld be 
"prosecuted, tried, or punished" for an offense not c\)mmitted within 
two years before indictment found, was employed in the act of cori- 
gress of April 30, 1790, § 31. In Johnson v. U. S. 3 McLean, 89, 
arising upon habeas corpus, the court held that although it appeared 
upon the record of conviction that the offense for which the relatoîr 
was sentenced was not committed within the two years, no want of 
jurisdiction was apparent ; that the court before whom he was tried 
had undoubted jurisdiction, and -if the statute was a bar it should 
hâve been pleaded. In U. S. v. Cook, 17 Wall. 168, the défendant 
sought to avail himself of the benefit of the same statute by a de- 
murrer to the indictment, and it was held to be a statute of limita- 
tions, and not available to the défendant by a demurrer. 

The précise question under considération was deoided by the circuit 
court for the district of California by Field and Sawyeb, JJ., in Re 
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White, 17 Ped. Eep. 723. It was there held, on a proceeding in habeas 
corpus, that the limitation prescribed by article 103 is a matter of 
défense, and that the court-martial was the tribunal having jurisdic- 
tion to try the charge of désertion, and to détermine whether the lim- 
itation attached or not; and because of thèse conclusions the court 
refused to diseharge the relator, and remanded him to be dealt with 
by the military authorities. 

If the relator was not duly enlisted in the service of the United 
States, he is not amenable to the jurisdiction of courts-martial. Not 
only is this the plain déduction from the statutory provisions which 
confer jurisdiction upon thèse tribunals, but such would be also the 
resuit from gênerai principles. If his contract of enlistment was 
void, the government acquired no right to his services; he never be- 
came a soldier, and could not be a déserter. The provisions of the 
laws of congress in force at the time of the relator's enlistment, ao 
far as they affect the point, are reproduced in sections 1116, 1117, 
and 1118, Eev. St. The antécédent législation of congress upon 
the subject does not seem to afiford any aid in the construction of 
thèse sections. The prior acts are coUated and referred to in Re 
Riley, 1 Ben. 408, and in Seavey v. Seymour, 3 Cliff. 439; but there is 
nothing in their provisions, and no décisions of fédéral courts in con- 
struction of them, which materially assists in solving the question 
whether, under the présent laws, the enlistment of a minor, over 16 
years of âge is void at his élection. Section 1116 is as foUows : 

"Kecrults enlisting în the army must be effective and able-bodied men, and 
between the âges of 16 and 35 years at the time of their enlistment." 

Section 1117 enacts : 

"Ko person under the âge of 21 years shall be enlisted or mustered into 
the military service of the United States without the written consent of his 
parents or guardians, provided that such minor bas such parents or guardians 
entitled to his custody and control. " 

Section 1118 enacts: 

"No minor under the âge of 16 years, no insane or Intoxicated person, no 
déserter from the military service of the United States, and no person who 
bas been convicted of a felony,, shall be enlisted or mustered into the military 
service." 

The reasonable conclusion warranted by thèse sections would seem 
to be that the contract of enlistment of a minor under 1 6 years of 
âge is void; but that if he is over that âge it is valid, in the absence 
of fraud or duress as tO him, but during his minority is invalid at the 
élection of his parents or guardian. 

It is not open to doubt that congress, under the constitutional 
power "to raise and support armies, " may provide for the enlistment 
of minora, with or without the consent of their parents, and may give 
such effect and conclusiveness to the contract of enlistment as it may 
deem best. And it is equally clear that where the laws of congress 
authorizë the enlistment of min ors no question of the capacity of the 
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infant to contract can arise. Whenever the common-law dîsability is 
removed by statute, the competency of the infant to do ail aets within 
the purview of the statute is as complète as that of a person of fuU 
âge. U. S. V. Bainbridge, 1 Mason, 71; Rex v. Rotherfield Greys, 1 
Barn. & C, 345; Schouler, Dom, Bel. 660. Sections 1116 and 1118 
authorize the enlistment of minora of the âge of 16 years, and thereby 
affirm their competency to enter into a contract with the government 
in that behalf. And it seems obvions that section 1117 was not in- 
tended for the benefit of the minor or for his protection, because it 
bas no application unless he bas a parent or guardian who is entitled 
to his custôdy and control. If such minors are compétent to con- 
tract, they are compétent to bind themselves by any représentation 
or estoppel that may be an ingrédient of the transaction ont of which 
the contract arises. In many cases the military authorities hâve no 
means of knowing whether the minor who applies to enlist bas par- 
ents or guardians whosare entitled to his custody and control. It is 
not reasonable to suppose that congress intended to place it in the 
power of a minor old enough to perform military service to deceive 
the military authorities by representing himself as of fuU âge, or as 
without parents, or as manumitted from their control, and to recali 
his représentations and repudiate his contract after he has been ac- 
cepted as a soldier and received the benefits of his contract. 

The provision should not be extended to protect a party compétent 
to contract against the conséquences of his deliberate agreement, or 
of his own misrepresentations, unless the language plainly requires 
such a construction. The language is satisfied by a construction 
■which permits the parents or guardians who are entitled to the serv- 
ices and custody of the minor to intervene and assert their rights, if 
their consent to his enlistment has not been obtained. Several ad- 
judications are to the efïect that under section 1117, or former laws 
of congress of similar purport, the contract of enlistment should be 
held invalid on the application of the parents or guardian of the 
minor. Com. v. Blake, 8 Phila. 523 ; Turner v. Wright, 5 Ehila. 296 ; 
Henderson v. Wright, Id. 299; Seavey v. Seymour, 3 Cliff. 439. None, 
however, are cited by counsel, or hâve met the attention of the court, 
in which it has been decided that the minor, if over 16 years of âge, 
can assert the invalidity of his contract. The case of Menzes v. 
Camac, 1 Serg. & R. 87, arising under the act of March 16, 1802, 
is directly in point. The statute in that case was similar in its pro- 
visions to section 1117, and the court held the minor bound by his 
contract; that the parent alone could assert its invalidity; and there- 
fore refused to diseharge the minor upon feiiieas corpus &\, his own 
application. i 

Several adjudications are cited to the eflfect that the oath of the 
minor at the time of his enlistment is conclusive upon the question 
of his âge. Some of thèse rest upon the language of the statute in 
force at the time. The more satisfaetory g^ound for refusing the dis- 
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charge, as the law now stands, seems to be that the enlîstment îs void 
only as to the parent or guardian of the minor. 

The order of the district court is reversed, and the relator is re- 
manded to the custodj of the officer having him in cuatody, and the 
writ discharged. 



United States v. Falkenhaineb.' 
{Circuit Court, E. D. Missouri. Beptember 16, 1884.; 

1. STEALiua Lettbbs prom Postal Car— Section 5469, Rbt. St., Construed. 

It is an offense punishable by imprisoament, under section 5469 of the Re- 
vised Statutes, for a person in the postal service to steal a letter from a postal 
car. 

2. Same — NoT A Pelont. 

Stealing a letter from a postal car is not a felony. 

3. SAMEr>-lNI>ICTMBKT. 

Wbere the ofEense charged is stealing a letter containing a treasury note, it 
is not necessary for the indiotment to allège the ownership of the note. 

4. Same — Evidence. 

Where a postal clork was charged with stealing letters from a postal car, 
and there was testimony tending to show that the letters stolen were taken 
froni a straight packago, which he had no right to disturb, held, that évidence 
was admissible to show what the contents of the package was when it was re- 
ceived, and that the letters it contained, which were not stolen, were admis- 
sible in évidence for that purpose. 

Error to the District Court for the Eastern District of Missouri. 

Indictment against a postail clerk for stealing letters from a postal 
car. The défendant was found guilty in the district court of stealing 
a number of letters from a postal car as charged, part of which con- 
tained and are stated in the indictment to hâve contained two one- 
dollar United States treasury notes each. The indictment gives the 
names of the parties to whom the letters were addressed, but does not 
allège the ownership either of the letters or their contents. 

William H. Bliss, for the United States. 

Thos. G. FleUher and Geo. H. Shields, for défendant. 

Beewer, J. The défendant was convicted in the district court, un- 
der section 5469 of the Eevised Statutes, of stealing and taking from 
a postal car certain letters, and senteneed to hard labor for a term of 
two years. A bill of exceptions was signed, a writ of error allowed, 
and the case is now in this court for review. Several questions hâve 
been ably and elaborately argued by counsel. I shall notice the most 
important. 

1. It is insisted that the section prescribed no punishment for the 
offense charged, and the case of U. S. v. Long, 10 Fed. Rep. 879, 
decided by Circuit Judge Pardbe, is cited as authority. With the 
highest respect for that distinguished judge, I cannot concur in hia 

iReported by Benj. P. Rex, Esq., of the St. Louis bar. 
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conclusions. The spécifie objection is this: The section contains 
several clauses, each defining an offense against the postal service, 
sépara ted from each other by a semicolon, and connected by no con- 
junction, copulative or disjunctive, and the last clause alone con- 
taining any express denunciation of penalty. So that the section 
reads thus : "Any person who shall steal the mail," etc.; "any person 
who shall take the mail," etc. Then, after several clauses separated 
in the same manner, the following: "Any person who shall, by fraud 
or déception, obtain," etc., "shall, although not employed in the postal 
service, be punishable," etc. There is in this last clause no word or 
expression -which, in terms, refers to or includes the prier clauses, 
and the contention is that the penalty is denounced only on him who 
is guilty of the offense described in this last clause. When tried by 
the strict letter there is force in the objection; but it is as old as the 
Scripture that while "the letter killeth, the spirit maketh alive," and 
no better illustration can be found than the présent; for if we keep 
to the mère narrowness of the letter, the first clauses, embracing five- 
sixths of the section, are not only without force to sustain the présent 
indictment, but are absolutely dead and meaningless.^ They signify 
uothing, and congress, instead of defining thèse varions offenses, 
might as well bave filled np the section with a recitation of the G-reek 
alphabet. I do not think that the courts are at liberty to set at 
naught the obvious intent of congress, and thus destroy the main 
body of this section. Courts wiil often look beyond the letter to the 
intent, upholding the latter even at the expense of the former. In- 
deed, the cardinal canon of construction is that the intent when as- 
certained governs, and to that ail mère rules of interprétation are 
subordinate. State v. Bancroft, 22 Kan. 206. "A thing which is 
within the intention of the makers of a statute, is as much within the 
statute as if it were within the letter; and a thing which is within 
the letter of the statute is not within the statute unless it be within 
the intention of the makers; and such construction ought to be put 
upon it as does not suffer it to be eluded." Holmes v. Carley, 31 N. 
Y. 290; Bac. Abr. St. 1, §§ 5, 10, and authorities cited. Plowden 
thus quaintly expresses the same thought in his commentary upon the 
case of Eyston v. Studd, 2 Plowd. 465 : 

"It is not the words of the law, but tlie internai sensé of it, that makes the 
law; and our law, like ail others, consists of two parts, viz., of body and soûl, 
ïhe letter of the law is the body of the law, and the sensé and reason of the 
law are the soûl of the law, — quia ratio legis est anima legis, — and the law 
may be resembled to a nut, which has a shell and a kernel within; the letter 
of the law represents the shell, and the sensé of it the kernel; and as you wilI 
be no better for the nut if you make use only of the shell, so you will receive 
no beneflt from the law if you rely upon the letter, and as the fruit and profit 
of the nut lie in the kernel and not in the shell, so the fruit and profit of 
the law consist in the sensé more than in the letter. And it often happens 
that when you know the letter you know not the sensé, for sometimes tlie 
sensé is more conflned and contracted than the letter, and sometimes it is 
more large and extensive. " 
v.2lF,no.lO— 40 
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Doubtless the letter îb first to be oonsidered in ordér to détermine 
the intent of the législature, for the courts may not read a law simply 
as they wish it should read. But other matters may aiso be oon- 
sidered, and among them the evils sought to be remedied. It was 
resolved by the barons of the exohequer in Heydon's Case, S Eep, 7, 
as foUows : 

"For the sure and true interprétation of ail statutes in gênerai, be they 
pénal or bénéficiai, restrictive or enlarging of the common law, four things 
are to be discerned and considered : First. What was the common law before 
the making of the act ? Second. What was the mischief and defect against 
whioh the common law did not provideî Third. What remedy the parlia- 
ment hath resolved and appointed to cure the disease of the commonwealth. 
And, fourth, the true reason of the remedy. " 

In Powlter'a Case, Lord Coke observes : 

"It is fréquent in our books that pénal statutes hâve been taken by intend- 
ment, to the end that they should not be illusory, but should take effect ac- 
cording to the intention of the makers of the act." 11 Coke, 34. 

Bishop, in his work on Statutory Crimes, says, in section 243 : 

"When the législative meaning is plain, the exact grammatical construc- 
tion and propriety of language may be disregarded, even in a pénal statute. 
Courts interpret the word 'and ' as disjunctivé, and the word ' or ' as con- 
junctive, when the sensé absolutely requires it; and this, in extrême cases, 
in criminal statutes against the accused." Section 212: "A strict construc- 
tion is not violated by giving the words of the statute a reasonable meaning 
according to the sensé in which they were intended, and disregarding captions 
objections and even the demands of an exact grammatical propriety." Sec- 
tion 81: "A statute will not be controUed by grammatical construction in 
such a way as to defeat its obvions meaning; * * * for example, con- 
junctive sentences describing différent branches of the same offense will be 
construed as conjunctive or disjunctivé, according as the sensé and évident 
intention of the législature may require; and words and expressions inaccu- 
rately used will reçoive the meaning intended, where it appears on the whole 
face of the act. Indeed, the clear intention of the législature, as apparent on 
inspection of the statute, will prevail, though in opposition to the strict let- 
ter." Section 201: "ïhe object of interprétation being to ascertain the lég- 
islative intent, the doctrine follows as a necessary conséquence that whenever 
this intention is clear on the face of an enactment, no room is left for the ap- 
plication ofany particular rules." 

While doubtless the more natural form of expression would be to 
connect thèse separate clauses by the coajunction "and" or "or," or 
else to place in the denunciation of the penalty some inclusive word 
directly referring to ail the previous clauses, yet without that the in- 
tended connection is plain. The fact that ail thèse clauses are em- 
braced in a single section is of itself a Connecting fact, and shows 
the obvious intent of congress that ail the varions offenses defined 
should be subjected to the same penalty. Further, thèse clauses are 
not disconnected by periods into separate sentences, but by the semi- 
colon are linked together in a single sentence. In fact, the semi- 
colon may fairly be treated as binding eaeh clause of définition to 
the single gênerai penalty. 
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Thô case of U. S. v. Pelletrem, (14 Blatchf. 127,) îfl very closely 
in point. In it the court held as foUows : - - 

"But this construction o£ the section is entirely toc strict, even for a crim- 
inal statuts. It is stated that, if the conjunction ' and ' had been inserted be- 
tween the semicolon and the word ' any,' the statuts would be complète; but 
the omission of the conjunction by way of ellipsis in such statutes is a very 
comnion thing. Sections 5463 and 5464, Eev. St., just above, présent several 
instances of such omissions. The intention of the statute is as plain without 
the conjunction as with it. Manifestly, two classes of offenses were intended 
to be created, — one relating to the embezzlement of letters, etc., the other re- 
lating to steajing the contents of letters; and this intention is carried out if 
we suppose an ellipsis ; while without an ellipsis a very considérable part of 
this section is useless and void. According, then, to the familiar rules of 
construction, the statute should be read so as to render its language effective; 
and by inserting the conjunction this is done. So read, it ' créâtes the of- 
fense chargea in the indictment.* " 

See, also, V. S. v. Voorhees, 9 Fed. Rep. 143. 

Thèse considérations and authorities lead me to the conolnsion 
that the single penalty stated in the section is denounced again'St ail 
the various offenses defined. 

2. It is insisted that the purpose of congress in this section ap- 
plies to one branch of the crime of larceny; that, therefore, the 
indictment should allège the ownership and value of the property 
stolen, and that it was feloniously stolen, taken, and carried away. 
I do not so understand the purport of the section. It simply créâtes 
an offense against the postal service, and was intended to protect the 
sanctity of the mails ; and it is entirely immaterial whether the letters 
taken contained anything of value whatever. It may be remarked, 
in passing, that the indictment contained fuU description of the let- 
ters, so that the identification was complète. U. S. v. Milh, 1 Pet. 
140; V. S. V. Stone, 8 Fed. Rep. 232; U. S, v. Lancaster, 2 Mc- 
Lean, 436; U.S. v. Laws, 2 Low. 117; U. S. v. Baugh, 1 Fed. Rep. 
784; U. S. v. Marselis, 2 Blatchf. 111. This last case, also, very 
properly, as I think, disposes of the objection that the défendant, be- 
ing in the postal service, could not be prosecuted under section 5469. 

3. It is insisted that the offense charged against the défendant 
was a felony; that, therefore, he was entitled to 10 peremptory chal- 
lenges. It is abundantly established by the authorities that in de- 
termining the classification of offenses under the laws of the United 
States into félonies and misdemeanors the courts will not foUow the 
rules of classification established by the variOus states, but will be 
guided alone by the fédéral statutes and the common law. Now the 
offenses grouped together in this section are not declared therein to 
be félonies, nor are they offenses which existed at the common law. 
As heretofore stated, the section is hot intended simply to define one 
formof larceny, but to protect the postal service and to préserve the 
sanctity of the mails; so, without regard to the amount of punishment 
which may be imposed, the gênerai ruling bas been to regard such 
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offenses as liot félonies. See the case of Î7. S. v. Wynn, 9 Fèd. 
Eep. 886, and the various authorities cited at the close of the opin- 
ion. It is unnecessary to review those authorities, or to enter into 
any extended discussion of the question, but it is sufficient to express 
simply a concurrence with the views expresaed therein. 

Pinally, it is insisted that the court erred in the admission of 38 
letters which are not mentioned in the indictment, and which the de- 
fendant was not charged therein with having taken and carried away. 
I think this testimony was compétent. There was testimony tending 
to show that a straight package of letters from the west to Louisville 
passed through St. Louis, — a package which, by the well-understood 
rules and régulations of the post-office, was not to be disturbed at St. 
Louis, but forwarded in the condition it was received; that this pack- 
age was opened by défendant, and out of it seven letters mentioned 
in the indictment taken. Now, thèse 38 letters were admitted as part 
of the straight package. It was compétent to show that suoh a straight 
package was received, and to show what its contents were, and that 
is ail what was done by the introduction of thèse 38 letters. Of 
course, such testimony tended strongly to show the intent of the de- 
fendant, for when the entire package should hâve been forwarded, 
his taking out seven letters and sending the others forward points 
strongly to an unlawful and criminal intent. It tends to show that 
hère was no inadvertence or mistake on his part, and as such was 
admissible. 

Thèse are the material questions presented, and in tbem I see no 
error. Therefore the judgment will be,affirmed and the same sen- 
tence imposed. 



United States v. Madison. 

{Vistriet Court, D. California. August 6, 18S4.) 

Pkbjuhy — TiMBEB Culture Act— Oath— Who can Administbb. 

To make a party liable to prosecution for perjury in a United Btates court, it 
does not matter that the oath taken byhitnwhen endeavoring to beneflt by the 
"timVier culture act" was taken before an offloer authorized by a state, rather 
than one authorized by the United States to administer oaths. 

Opinion Overruling Demurrer to Indictment. 

S. G. Hilborn, U. S. Atty., and Varroll Cook, Asst. U. S. Atty., for 
the United States. 

W. W. Morrow, for défendant. 

HoFFMAN, J. It is not to be disputed that to constitute perjury or 
false swearing under the laws of the United States itmust appear that 
the ofificer administering the oath was authorized to administer it by 
the laws of the United States of America. U. S. v. Curtis, 107 U. S. 
671; S. G. 2 Sup. Ct. Eep. 507. 
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The section of the Eevised Statutes (section 5292) under which 
this indictment in drawn, denounces in substance a false oatb taken 
"before a compétent tribunal, officer, or person," etc. The officer, 
tribunal, or person hère referred to is an officer, tribunal, or person 
compétent under the laws of the United States to administer the oath 
allegecl to be false. 

By the second section of the aet of June 14, 1878, it is pro- 
vided that the "person applying for the benefit of this Tact shall 
* * * make affidavit before the register or the reoeiver, or the 
clerk of some court of record, or officer authorized to administer oaths 
in the district wliere the land is situated." It is évident that the 
courts of record referred to include state courts of record as well as 
the United States courts. If the latter alone had been intended it 
would bave been so stated. If the clerks of the United States courts 
were the only clerks of courts of record intended to be authorized to 
administer the oath, the expression "clerk of some coiurtof record" is 
singularly inapt; and the object of the aot, which is to encourage 
the growth of timber on the western prairies, would be to a considér- 
able extent defeated, if the applicant is obliged, in the absence of the 
register and the reoeiver, to resort to the clerk of the circuit or of the 
district court, whose office may be remote from the district where the 
entry is to be made. If, then, as I cannot doubt, congress intended 
the affidavit to be made before the clerk of any court of record, the 
same policy demanded that the '"officer authorized to administer oaths 
in the district where the land is situated should be an officer so 
authorized eithèr by the state law or by the United States law." The 
words, "in the district where the land is situated," olearly point to a 
local officer residing or exercising his functions in the district, and 
who might be applied to without unnecessary expense or inèOnven- 
ience. 

If this be the true construction of the law, it follows that congress, 
by authorizing the affidavit to be taken before suoh officer, has rén- 
dered him "compétent" to administer it as fully as the register or 
receiver, and the affidavit, if false, falls within the terms of the section 
under which the indictment is drawn. 

It is not denied that the notary public, by whom the oath in this 
case was administered, was an officer authorized by the laws of this 
state to administer oaths in the district where the land is situated. 

The demurrer must be overruled. 
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HowH Machins Go. and others v. National NeedIiH Go. 

Same V. Whitten and others. 

'Circuit Court, D, Massachusetts. Beptember 80, 1884.) 

1. Patents fob Iuventions— Anticipation — Application of Old Machine — 

SiMILAB SUBJBCT. 

The applicatiou of an old process or machine to a similar or analogoug sub- 
ject, with no change in the manner of application, and no resuit substantialljr 
distinct in nature, will not sustain a patent, even if the new form bas aot been 
before contemplated. 

2. Same— Patent No. 23,957 — SPRmo Lathe— Mohdock Lathb. 

Patent No. 23,957, granted to Charles and Andrew Spring, May 10, 1869, for 
an improvement in lathes for turning irregular forms, held anticipated bj the 
Murdouk lathe, and invalid. 

In Equity. 

Geo. 8. Boutwell and Geo. E. Betton, for complainants. 

A. L. Soute and J. E. Abbott, for défendants. 

Before Gbat and Nelson, JJ. 

Nelson, J. Thèse suits are bills in equity for the infringement of 
patent No. 23,957, granted to Charles and Andrew Spring, May 10, 
1859, for an improvement in lathes for turning irregular forms. The 
invention, as described in the spécification, is a new combination de- 
signed for turning such articles as &te to be brought to a point, or 
are to be finished or turned at one end, and therefore cannot conven- 
iently be held to be operated upon otherwise than by the opposite 
end. It consists (1) of a griping-chuok, by which the article is held 
by one end so as to présent the other end free to be operated upon ; 
(2) a rest preceding the cutting tool, to afford support to the article 
in the opération of turning; (3) a cutting tool; and (4) a guide-cam, 
or its équivalent, which modifies the movement of the cutting tool. 
The chuck may be of any of the well-kuown forms of griping or hold- 
ing chucks, which hold the article to be turned faak by one end. The 
material to be turned must be cylindrical and straight. In the draw- 
ings annexed, the guide-cam is of a form suitable for turning awls or 
machine needles, and the plaintiffs contend that their machine, as 
patented, was intended to be and is a lathe for turning sewing-ma- 
chine needles or awls. The claim is for "the combination of a grip- 
ing-chuck, by which an article can be so held by one end as to pré- 
sent the other free to be operated upon, with a rest preceding the 
cutting tool, when it is combined with a guide-cam or its équivalent, 
which modifies the movement of the cutting tool, ail operating to- 
gether for the purpose set forth." 

The défendants hâve proved, by testimony which we cannot doubt, 
that as long ago as the year 1845, and perbaps still earlier, a ma- 
chine was in use in the shop of William Murdock, in Winchendon, 
Massachusetts, which contained ail the éléments and the précise 
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combination of the Spring patent. It had the griping-cbuck, the rest 
preceding the cutting tool, the cutting tool, and, instead of the gaide- 
cam, its équivalent, a pattern, — ail the parts arranged, combined, 
and operating in the same manner as in the Spring machine. It 
had, in addition, a fixed cutting tool preceding the rest, 'which served 
to reduce tha material to the oylindrical form in which it is first re- 
ceived in the Spring lathe. But this extra tool formed no part and 
■was wholly indépendant of the other combination. The machine still 
had ail the éléments of the Spring lathe in the same combination. 
The Murdock lathe was used for turning tapering wooden skewers or 
spindles for use in spinning yarn. It was not constructed so as to 
be capable of turning awls or machine needles from métal. 

It bas been decided by the suprême court that "the application of 
an old process or machine to a similar or analogous subject, with no 
change in the manner of application, and no resuit sabstantially dis- 
tinct in its nature, will not sustain a patent, even if the new form of 
resuit bas not before been contemplated." Pennsylvania R. Co. v. 
Locomotive Engine S. T. Co. 110 U. S. 490; 8. C. 4 Snp Ct. Eep. 
220. Applying this rule to the présent case, we are of opinion that 
the application, to the turning of machine awls and needles from 
métal, of mechanism old and familiar in the art of wood-turning, is 
not invention, and is not patentable. We therefore décide that the 
Murdock lathe was an anticipation of the Spring invention, and that 
the complainants' patent is void for want of novelty. This view of 
the case renders it unnecessary for us to consider the other matters 
urged in défense of the complainants' suit at the argument. 

The entry in each case will be : bill dismissed, with costa. 



Spill V. Celltjloid Mandf'g Co. 

(Œreuit Court, 8. D. New York, August 21, 1884.) 

\. Patent La.w — Manufacturb of Xyloidinb. 

Patents Nos. 97,454 and 101,175, for certain împrovements in the art of dis- 
solving and manufacturing xyloidine, héld invalid by tlie court. 

2. Same — PATBNTABIIilTT — REQUIRBMKIiîTS OF CONSTITUTION AND STAT0TB8. 

Under the constitution a patent can be granted only for an invention, and 
under the statute the thing for whioh a patent may be granted must be not 
only new and usef ul, but must amount to an invention or discovery. 

S. BaMB — SOIiVENTS OF PrROXTLTNB— MODIFICATION OV 'WeH-KNOWN SoLVKNTS. 

Before the invention by Spill (1869) the world was informed tliat dehydrated 
or strong alcohol combined with camphor was a solvant of pyroxyline. This 
being the case, the useof alcohol of less 8trength,and yet of sufiicicnt strength 
for the purpose, was no invention. Smith v. Niehoh, 21 Wall. 112-119. 
4. Samb— Bi/BACHiNG XTLorpmE — Adaptation op Pamiliae Phocess, 

In the opération of hlea'ching xyloidine the employraent of ordinary bleach- 
Ingmaterials (although heretofore not contemplated as adapted for the pur- 
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pose in connection with this substance) is not patentable. Pennsyhanîa R. 
00. V. Jjocoinotm Engins Safety Truek Oo. 110 U. tà. 140; S. 0, 4 Sup. Ot. Kep. 
220, 

In Equity. 

B. F. Thurston and H. A. Ruggles, for plaintiflf. 

W. D. Shipmnn, F, H. Betts, H, Baldwin, Jr., and E. L. HamiU 

ton, for défendant. 

Blatchford, Justice. This suit was brought on two patents 
granted to the plaintiff. One is No. 97,454, granted November 30, 
1869, for an "improvement in dissolving xyloidine for use in the 
arts.'' The other is No. 101,175, granted March 22, 1870, for an 
"improvement in the manufacture of xyloidine and its compounds." 
On a hearing on pleadings and proofs, a décision was made (18 
Blatchf. G. G. 190; S. 0. 2 Fed. Eep. 707) in favor of the plaintiff 
on both patents. An interlocutory deeree was entered June 12, 
1880, declaring both patents to be valid, and to hâve been infringed, 
and awarding a recovery of profits and damages, to be ascertained 
by a référence to a master, and a perpétuai injunction. The report 
of the master was filed February 25, 1884. The conclusions of the 
report, as matter of law, are, as to No. 97,454, that the master, 
not having been furnished with the necessary data, is unable, with- 
out further proof, to report any profits; and, as to No. 101,175, that, 
not having been faraished with the* necessary data, he is unable, 
without further proof, to report any profits; and that no évidence 
had been presented on the accounting, relating to the question of 
damages from the infringement of either patent. The plaintiff bas 
filed 11 exceptions to the report, and claims, as to No. 97,454, that 
profits hâve been shown amounting to $276,667.66, with interest 
from June 12, 1880; and, as to No. 101,175, that profits hâve been 
shown amounting to $504,306.25, with interest from June 12, 1880. 
The défendant bas filed six exceptions to the report. The exceptions 
hâve been heard, and at the same time the défendant bas moved the 
court, on the report and the exceptions, and the évidence taken in 
the cause subsequently to the interlocutory deeree, both before the 
master on the accounting and on a motion made by the plaintiff 
for an attachment for a violation of the injunction, and on ail the 
proceedings in the cause, for a reconsideration of the questions of 
novelty, patentability, and infringement, passed upon by the court 
at the time of the entry of the interlocutory deeree, in view of the 
évidence since introduced into the case, and in view of the décision 
of the suprême court in Pennsylvania R. Co. v. Locomotive Engine 
Safety Truck Oo. 110 U. S. 490, S. G. 4 Sup. Ct. Eep. 220, and for 
a correction or setting aside of said interlocutory deeree, and such 
other orders as may bave been erroneously made in this cause. 
What was said about No. 97,454, in the former décision, waa this : 
"The spécification states that the ' invention relates to the préparation and 
use of certain solvents of xyloidine, and wliich differfrom the ordinary known 
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solvents of xyloîdine, in that thèse menstrua which are employed are not, nec- 
essarilyjn themselves, solvents of xyloîdine, but become so by the addition of 
the bodies, compounds, or substances herein referred to.' It also states that 
the invention consists in the employment of eight différent solvents. Only 
the second solvent is alleged to hâve been used by the défendant. It is thus 
described in the spécification : • Caraphor, or camphor oil, or mixture of the 
same, in eonjunction with aleohol or spirits of wine, the same to be employed 
in about equal proportions.' The claim is in thèse words: ■ The préparation 
and use of solvents of xyloîdine, such as hâve been before described, so as to 
render xyloidine more easy of conversion into compounds containing xyloîd- 
ine, which are suitable for applications in the arts, and for industrial pur- 
poses.' The défendant has infyinged this claim by using camphor in con- 
nection with aleohol as a solvent of xyloidine. The défendant mixes ground 
and dried xyloidine with pulverized dry camphor, and then immerses the 
mixture in aleohol until the xyloidine is dlssolved. It la dissolved by the 
joint action of the camphor and the aleohol. Neither alone is a solvent of 
xyloidine. It is immaterial, so far as the invention and the claim of the pat- 
ent are concerned, whether the camphor and the aleohol are mixed so as to dis- 
solve the camphor in the aleohol, and then the xyloidine is put into the solu- 
tion, or whether either the aleohol or the camphor is Ôrst mixed with the 
xyloidine, and then the third substance is added. The bringing of the three 
togetlier, causing the xyloidine to be dissolved or softened, so as to be more 
easy of conversion or working into compounds or articles containing xyloid- 
ine, is the invention. Making use of the solvent power of camphor and aleo- 
hol when in the présence of each other, and of the xyloidine, is the essence of 
the invention. The use of the camphor and the aleohol in about equal pro- 
portions is not the essence of the invention. They are stated by the patentée 
to be useful in those proportions. But the évidence shows that the real in- 
vention was the discovery of the fact that camphor and aleohol, whenunited, 
would be a solvent of xyloidine. 

"The novelty of the invention of this solvent is attacked, but without suc- 
cess. The évidence is voluminous, and has been carefully considered, with 
the resuit that the défendant has failed to show want of novelty. The prior 
patents adduced and examined are the English patent to Cutting, Ko. 1,638, 
of 1854; and the English patents to Parkes, No. 2,359, of 1855; No. 2,675, of 
1864; No. 1,313, of 1865; No. 1,695, of 1867; and No. 1,614, of 1868. Parkes' 
pamphlet, of 1867, and Gmellin's Hand-book of Chemistry, of 1860, hâve also 
been considered, as well as the English patent to the plaintifif. No. 2,666, of 
1867. No other anticipation than the above seems to be considered by the 
defendant's expert, and he does not allude to the pamphlet. Another défense 
relied on is that one Parkes communicated to the plaintiff, in England, the 
knowledge that aleohol and camphor united were a solvent of xyloidine, and 
that the plaintiff nover made the invention himself . On the whole évidence 
the défendant has failed to establish this défense." 2 Fed. Eef. 707, 708. 

The Parkes patent, No. 2,359, of October 22, 1855, says : 

'^It is well known that a solution of gun-cotton has been used principally 
as a photographie agent and in surgical opérations, but my object is to em- 
ploy collodion or its compounds for manufacturing purposes generally. The 
method of dissolving gun-cotton being well known, I do not think it neces- 
sary to give proportions, but simply to say that when I use a thin solution I 
add more of either of the solvents to the gun-cotton; and, if I requise a stifE 
préparation, less of the solvent is to be used. I dissolve gun-cotton, or other 
siiailiir compounds, in vegetable naphtha, aleohol, methylated or other ethers, 
or other solvents of gun-cotton." 
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By "gun-cotton" it is understood was meant what is called "lyloîd- 
ine," in No. 97,454. 

The Parkes patent, No. 2,675, of Ootober 28, 1864, says, in the pro- 
visional spécification : 

"In manufacturing compounds of gun-cotton, and of other vegetable sub- 
stances similarly prepared, I flrst dlstil wood naphtha, or alcoholic spirit, over 
chloride of calcium, chloride of zinc, or chloride of manganèse, using by préf- 
érence the solid or f used salts. I employ the spirit obtained by this process, 
alone or combined, with the light spirita from coal naphtha, or other minerai 
naphtha, as solvents of gun-cotton or analogous compounds," 

The f uU spécification says : 

"In manufacturing compounds of gun-cotton, I employ a solvent which I 
prépare by distilling wood naphtha with chloride of calcium." 

It then deseribes the mode of distilling and of obtaining the solv- 
ant, and says : 

"The solvent thus prepared I add to the gun-cotton, usually in such a pro- 
portion as to produce with it a pasty mass. * * * jn place of preparing 
the solvent with wood naphtha, it may be similarly prepared with alcohol. 
* * * In place of gun-cotton, properly so called, other vegetable sub- 
stances, similarly prepared, may be employed, and so in ,each case where, in 
this spécification, the use of gun-cotton is directed." 

The Parkes patent. No. 1,313, of May 11, 1865, is for "improve- 
ments in the manufacture of parkesine, or compounds of pyroxyline, 
and alao solutions of pyroxyline, known as coUodion." It is under- 
stood that "pyroxyline" is the same thing as "xyloidme." It says: 

"The materials now well known as parkesine consist of pyroxyline dis- 
solved in or softened by solvents, and usually mixed with coloring matters, 
oils, and substances which control the inflammability of the pyroxyline. In 
maiiufacturing parkesine on a large scale, in accordance with the spécifica- 
tions of former patents granted to me, and when manipulating large masses 
of material, I hâve found considérable difflculty in the employment of the vol- 
atile solvents hitherto used. By the présent invention I am enabled to pro- 
duce large masses or quautities in a much better condition, in a sliorter time, 
and with less solvent in proportion to the pyroxyline, than is possible with the 
solvents hitherto used. According to my présent invention I employ as solv- 
ents of the pyroxyline, in this manufacture, nitro-benzole, aniline, and glacial 
acetic acid. When thèse solvents are employed, the parkesine can be worked 
freely in the air; or, thèse solvents may be used in combination with other 
solvents. I also, according to my invention, render the ordinary volatile 
solvents more suitable for use by the addition of camphor. By this means 
I obtain to some extent the same advantage as by the use of a less volatile 
solvent. Nitro-benzole and aniline are not rapidly volatile except at a high 
température, and this property enables me to employ them alone, or with 
other solvents, with very great advantage, as thedissolved pyroxyline and its 
eombinations can be worked in roUs, and, by calendering or spreading ma- 
chines, with great facility, not drying too rapidly, which enables me with fa- 
cility to coat telegraph wire, or to make masses or sheets, or to spread the 
eombinations on textile or other fabrics, to produce water-proof cloth for 
garments, or other articles of any size or color; and the same advantage I 
obtain when I employ aniline, Ciimphor, or acetic acid; and the eombinations, 
especially those made with nitro-benzole or aniline, can be worked freely in 
the open air. * * * The following is the manner in which I prefer to 
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proceed in producîng parkesîne according to this invention. I take 100 
parts of pyroxyline and moisten it with the ordinary solvent, by préférence 
naphtha distilled ofE chloride of calpium, as is described in the spécification of 
a former patent granted to me, and as is now well understood; and I presa 
out the excess of solvent by an hydraulic press. I tlien add the other solvent 
in the proportion of f rom 10 to 50 parts of prepared nitro-benzole or aniline; 
or I add 10 to 50 parts of caraphor, then 150 tô 200 parts of vegetable oil. I 
use cotton-seed or castor-oil by préférence. This mixture I grind in roUs, 
which are by préférence warmed by steam admitted into them. The grind- 
ing is continued until ail is well combined as a dough or paste, which will 
be more or less stifE according to the quantity of solvent employed." 

The "former patent" thus referred to is the patent No. 2,675, which 
describes, as a solvent, wood naphtha distilled off chloride of calcium, 
and the wood naphtha so distilled is what is referred to in No. 1,313 
as the "ordinary solvent," and as one of "the ordinary volatile solv- 
ents," which may be rendered "more suitable for use by the addition 
of eamphor." And as, according to the language of No. 2,675, a 
solvent may be "similarly prepared" by distilling alcohol with chlo- 
ride of calcium, alcohol so distilled must be regarded as an "ordinary 
solvent," and as one of "the ordinary volatile solvents," which is, ac- 
cording to the language of No. 1,313, to be rendered "more suitable 
for use by the addition of eamphor." No. 1,313, therefore, describes 
the method of proceeding to be : to moisten 100 parts of pyroxyline 
•with alcohol distilled off chloride of calcium; to press out the excess 
of solvent; to add 10 to 50 parts of eamphor, this being stated to be 
optional, instead of adding 10 to 50 parts of the prepared nitro-ben- 
zole or aniline; to add 150 to 200 parts of vegetable oil; and to grind 
the mixture in rolls till it is a dough or paste. 

The Parkes patent. No. 1,695, of June 8, 1867, sets forth the mode 
of preparing what it calls a. "parkesine compound." It says : ^^ 

"The parkesine compound I prépare by thoroughly mixing in a vessel, with 
a mechanical stirrer, one part, by weight, of pyroxyline with six or eight parts 
of dehydrated or strong alcohol. The alcohol obtained by distilling the com- 
mercial alcohol oft fused chloride of calcium and other similar substances is 
suitable. I also add in the mixing vessel cotton-seed oil or castor-oil in the pro- 
portion of from 5 to 10 per cent., by weight, of the cotton. The plastic mass 
of pyroxyline and solvent and oil, which is obtained from the mixer, is passed 
repeatediy through grinding rolls until perfect uniformity throughout the 
mass is obtained, and, at the same time, from 2 to 5 per cent, of resin, by 
préférence gum copal of good quality, may be worked in. The grinding rolls 
should be inclosed in a casing and heated by steam. There are shelves in the 
casing to enable the workmen to handle the material. The solvent which 
évaporâtes is recovered by passing the vapor through a condenser. * * * 
In place of using alcohol alone for the solvent of the pyroxyline, as above de- 
scribed, I sometimes use a mixture of equal parts of light minerai naphtha, 
sp. gr. 850, and strong alcohol, sp. gr. 825, or methylated alcohol, sp. gr. 855. 
I use the mixed solvents in the préparation of the plastic mass in the propor- 
tion of 5 or 6 parts to one part of pyroxyline; or I sometimes make a compound 
solvent of equal parts of light minerai naphtha, purifled vegetable naphtha, 
sp. gr. 840, and alcohol; and, in preparing the plastic mass, I use it in the 
proportion of 5 or 6 parts to one part of the pyroxyline." 
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No. 2,359 distînctly states that gun-cotton is dissolved in alcohol. 
Nothing is said about distilling or preparing the aloohol, or dehydrat- 
ing it. In No. 2,675 alcoholic spiri^is described as distilled over 
chloride of calcium, and then employed, either alone or combined 
with the light spirits from coal naplitha or other minerai naphtha, as 
a solvant of gun-cotton. No. 1,313 describes the use, as a solvent of 
pyroxyline, ôf alcohol distilled off chloride of calcium, combined with 
camphor, the alcohol so distilled being called an ordinary volatile 
solvent. In No. 1,675 dehydrated or strong aloohol, obtained by dis- 
tilling commercial alcohol oïï fused chloride of calcium, is described 
as a solvent of pyroxyline, either alone, or mixed with light minerai 
naphtha. In No. 1,313 the pyroxyline is moistened with the ordi- 
nary solvent, and then the camphor and oil are added, and the. mix- 
ture is ground. In the defeiidant's manufacture the xyloidine and 
the dry camphor are mixed and then ground together, and the ground 
mixture is steeped in alcohol. No. 97,454 claims broadly the nse of 
camphor, in conjunction with alcohol, without référence to any order 
of manipulation. It covers eqaally the liquid resulting from the 
combination of alcohol and camphor, to which the xyloidine is added, 
and the mixing of the xyloidine first with either the alcohol or the 
camphor, and the addition of the other ingrédient. 

In No. 1,313 the ordinary volatile solvent, alcohol distilled off 
chloride of calcium, is used to moisten the pyroxyline, and the cam- 
phor is added, which, the patent says, bas the effect to render such 
ordinary volatile solvent more suitable for use. The camphor is 
stated to be used in place of prepared nitro-benzole or aniline, which 
is a solvent. The camphor, therefore, co-operates with the alcohol, 
and the combination acts as a solvent. In No. 97,454 it is said that 
the solvents of that patent "ditfer from the ordinary known solvents 
of xyloidine in that thèse menstrua which are employed are not nec- 
essarily, in themselves, solvents of xyloidine, but became so by the 
addition of the bodies, compounds, or substances herein referred to," 
In the former décision it was said that the invention of Spill waa 
"the discovery of the fact that camphor and alcohol, when united, 
would be a solvent of xyloidine." It was also said that the défend- 
ant dissolved its xyloidine "by the joint action of the camphor and 
the alcohol," and that "neither alone is a solvent of xyloidine." 
Whether either alone is or is not a solvent of xyloidine is of no im- 
portance. The défendant employs as a solvent the combination of 
alcohol and camphor. That is what No. 97,454 claims — employing 
as a solvent camphor in conjunction with alcohol. What No. 97,454 
says is, that the menstrua employed are not "necessarily, in them- 
selves," solvents of xyloidine. Yet, if what is employed is essentially 
a combination of spirits of wine and camphor, it is an infringement 
of No. 97,464; and, if what was essentially a combination of spirits 
of wine and camphor was before described as a solvent, No. 97,454 
is not valid. 
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The only point remaining ia, as to the use, in No. 1,313, in connec- 
tion with camphor, of alcohol distilled off chloride of calcium. No. 
1,695 shows that commercial alcohol so distilled is nothing but de- 
hydrated alcohol, alcohol deprived of its water, alcohol made strong, 
and that, alone, it is a solvant of pyroxyline. Commercial alcohol 
has more or less water. The water acts no part as a solvent. ïhe 
object is to get rid of the water and avail of the spirit. It is the 
spirit which is effective. To dehydrate the commercial alcohol, or 
deprive it of its water, or make it strong alcohol, or absolute alcohol, 
which is done by distilling it ofï chloride of calcium, is only to con- 
centrate it, and thus entitle it the better to be called alcohol or spir- 
its of wine. When distilled, it is yet alcohol. When not distilled, 
it is called alcohol. When strong, made absolute, freed from water, 
concentrated, it was and is of itself a solvent of xyloidine ; and in 
that state it was, before Spill's invention, described as used with 
camphor as a solvent of xyloidine. The only question was as to the 
strength necessary for the alcohol, — as to how much water it might 
contain and yet be a solvent with the camphor. There could be no 
invention in using alcohol of less and less strength, until a point was 
reached, as to weakness, beyond which it would not answer to go. 
Spill gives the date of his invention as the early part of 1869. Be- 
fore that the world was informed that dehydrated or strong alcohol 
was of itself a solvent of pyroxyline, and was instructed to mix it wxth 
camphor as such solvent. It must be strong enough in spirits to do 
its work. Using it of less strength and yet of sufficient strength was 
no invention. To use dehydrated alcohol with camphor would in- 
fringe No. 97,454, and yet it would be to use only what was before 
described. Under the Constitution a patent can be granted only to 
an inventer; and, under the statute, the thing for which a patent 
may be granted must not only be new and useful, but it mast amount 
to an invention or discovery. "A mère carrying forward, or new or 
more e^tended application, of the original thought; a change only in 
for m, proportions, or degree; the substitution of équivalents, doing 
substantially the same thing in the same way by substantially the 
same means, with better results, — is not such invention as will sus- 
tain a patent." SmiUi v. Nichols, 21 Wall. 112, 119. 

Being satisfied that due weight was not given to thèse considéra- 
tions, in connection with the state of the art, as shown at the hear- 
ing which resulted in the interlooutory decree, and that that decree 
ought not to hâve been made, no other resuit can be reached than 
that effect must be given to this conclusion, and No. 97,454 be held 
invalid, so far as it claims the préparation and use of camphor in 
conjunetion with alcohol or spirits of wine, as a solvant of xyloidine. 

As to No. 101,175, the former décision said: ^ : 

"There are flve claims in the patent. The second alone is alleged to hâve 
been infringed. The spécification says: ' The second part of my invention 
relates to the bleaching of xyloidine, and is as foUows: When it is desired to 
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bleach or whiten xyloîdine, I bleach it direetly after the removal of the acids, 
and before removing it from the vat. Thia I do by any of the well-known 
means, preferring a solution of ohlorine or a solution of chloride of lime or 
soda, which I add to the xyloidine, making use of alternate stirrings, and rest, 
for a sufflcient tiine, until tlie xyloidine is whitened. The solution is again 
drained ofE, and the xyloidine is repeatedly washed with water in order to re- 
move any excess of bleaching agents or any residue from such agents, when 
it will be found to be ready to be submitted to pressure in order to free the 
same from water, and may then be opened out so as to prépare it for drying, 
dissolving, or other purposes.' The second claim ia in thèse words: ' The 
process of bleaching xyloidine in the manner herein apecified.' That portion 
of tlie spécification which précèdes the statementof the second part of the in- 
vention relates to the treatment of vegetable flber or lignine with acids, to 
couvert it into xyloidine and renderit soluble in suitable solvents. The flber 
is intimately mixed with the acids by appropriate means, then the acids are 
Btrained and pressed from the flber, which is now xyloidine, and it is sub- 
Jected to a washing and stirring with water until it is nearly or quite free 
from acids, and the water is then drained off. The washing is done in a 
washing vat. The bleaching, as before stated, is done directly after the re- 
moval of the acids, and before the xyloidine is removed from the vat. The 
évidence shows that the real invention of the plaintiff, in thia regard, was to 
bleach xyloidine by ordinary bleaching agents directly after the converting 
acids had been washed out of it, and before anything had been mixed with 
it which might interfère with the action of the bleaching agents. This is 
fairly the aense of the spécification. 

" Whether the bleaching is done in the washing vat or not, or in a solution 
of the ordinary bleaching agent, or by such agent not in a solution, are im- 
material matters. The essential discovery was that an ordinary and well- 
known bleaching agent, of the character of chlorine, or chloride of lime, or 
chloride of soda, if applied to xyloidine, when it had become such, and had 
been freed from the converting acids, and whîle it reinained in that state, 
would act upon it to bleach it. The défendant treats paper with acids to 
make xyloidine, then washes out the acids, then grinds it, and, while it is 
being ground, applies bleaching powders to it. The évidence is satisfactory 
that one of such bleaching powders is permanganate of potash, and that it 
was a well-known and ordinary bleaching agent at the time of the plaintiff's 
Invention. Therefore, infringement is established. It is contended for the 
défendant that the claim in regard to bleaching does not claim a patentable 
invention, because it is merely the use to bleach xyloidine of what had before 
been used to bleach fibrous material not converted into xyloidine. The true 
view is lîyell expressed by Professer Seeley, the plaintiffl's expert. The dé- 
fendants expert, Mr. Edward L. Renwiek, had cited four English patenta — 
those to Martin, No. 7, of 1864; to Reeves, No. 2,797, of 1860; to CoUyer, 
No. 550, of 1859; and to Reeves, No. 3,293, of 1866— as deacribing'the treat- 
ment of vegetable flber with a solution of chloride of lime or of soda, sub- 
stantially as the plaintiff's patent describes xyloidine as being treated with a 
solution of chloride of lime or of soda. Professer Seeley says: ' The patents 
referred to by Mr. Eenwick cover inventions relating to bleaching, by means 
of ordinary bleaching agencies, the ordinary fibrous substances which are 
used for clothing, paper stock, etc. I do not flnd in them anything which 
has more bearing upon the novelty of Spill's invention than what might be 
included in the matter which Spill regards and deflnes as old and well known. 
Previous to Spill's time, the ordinary bleaching materials and methods were 
only applied to a peculiar class of substances ; namely, those substances of 
fibrous character which were useful mainly by reason of that fibrous charac- 
ter. Spill's invention brings the utility of bleaching upon a new kind of 
material, and brings it where it was very désirable, but where it was sup- 
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posed to be impracticable. It Is true that pyroxyllne (xyloidîne) has a fibrous 
structure, but this fibrous structure is not any essential or useful property in 
it. In fact, in this art pyroxyline does not become useful until the flbroua 
structure is destroyed. Pyroxyline is not useful for any of the purpoaes to 
which the materials formerly bleached were applied. Pyroxyline is very dif- 
férent in Chemical character and composition from the old bleachable mate- 
rials. If pyroxyline had not the fibrous structure, probably the question of 
invention in this case would not bave arisen, for then it woidd hâve appeared 
plainly that the case would hâve been similar to that of (suppose) bleaohing 
charcoal by ordinary bleaching agents. In advance of expérimenta, the 
bleaohing of a substance like pyroxyline would seem impracticable, almost in- 
creditale. The theory of ordinary bleaching is that the coloring matter of 
goods to be bleached is of a complicated and unstable character, and ia de- 
stroyed by the powerful ehemieal action of the bleaching agents, chlorine, 
oxygen, etc. Inasmuch as pyroxyline, in its manufacture, has been exposed 
to the action of Some of the most powerful ehemieal agents which are known, 
it is unreasonable to suppose that any of the unstable coloring matter could 
beleft in it. The bleaching of pyroxyline has often been proposed and at- 
tempted; it was especially désirable in this art;, but it is my opinion that a 
chemiat would exhauat ail other théories before he would think of ordinary 
bleaching agents for the purpose. The subjeet had come up in my mind sev- 
eral times before Spill's invention, and I was unwilling to crédit the efiieacy 
of his plana until they were actually demonstrated to me. I know of very 
few inventiona where so novel and useful résulta hâve been obtained by such 
simple and unlooked-for methoda.' There is no évidence to counteract this 
View." 

The décision in Pennsylvania B. Co. v. Locomotive Engine Sa/ety 
Truck Co. 110 U. S. 140, S. C. 4 Sup. Ct. Eep. 220, makes it im- 
possible to sustain the view heretofore announced as to No. 101,175. 
The ruling in that case is that "the application of an old process or 
machine to a similar or analogous subjeet, with no change in the 
manner of application, and no resuit substantially distinct in its nat- 
ure, will not sustain a patent, even if the new form of resuit has not 
before been contemplated." 

In the Martin patent — No. 7, of 1864 — fabrics composed partly of 
vegetable and partly of animal material, and other fabrics and ma- 
terials, designed to be used in making paper, are boiled with lime 
and soda or potash in a rotating boiler provided with heaters, and 
the cleaned rags are then bleached in the boiler by an "ordinary 
bleaching liquid, consisting of a solution of chloride of lime or soda, 
with a préparation of sulphuric acid." 

In the Eeeves patent — No. 2,797, of 1860 — ^jute and other fibera 
of a similar nature, intended to be made into pulp for paper, are 
boiled in an alkali, then treated with chloride of soda or lime under 
beat, then immersed in a bath of chloride of lime of moderato 
strength, to which is added a small quantity of diluted sulphuric or 
hydrochloric acid, then boiled in a weak caustic alkaline solution, 
whereby a large quantity of coloring matter is extracted, then washed, 
and then treated in a solution of chloride of soda or lime, or both 
togetber, so that a perfect white will be the resuit. 

In the Collyer patent, No. 550, of 1859, straw, flax, and other ma- 
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terials, to be used in makîng paper, are boîled in canstio alkali, then 
■washed, and then bleached in a chloride of lime solution. 

In the Reeves and Muschamp patent — No. 3,293, of 1866 — vegeta- 
ble fibers or common rags, to be made into paper for explosive pur- 
poses, are boiled in caustic alkali and washed, and then a solution of 
chloride of lime is employed to disintegrate and bleach them, a small 
quantity of diluted sulphurio or other aoid beiug added to the chlo- 
ride of lime, 

The validity of No. 101,175 waa rested by the plaintiff at the orig- 
inal hearing, and is now rested, on this alone, as a claim of invention 
— that he discovered that xyloidine, or soluble gun-cotton, made by 
the use of substances so powerful as nitric and sulphurio acids, could 
be bleached by ordinary bleaching materials. The view urged and 
admitted, as sustaining the patent, was, that no one oould or would 
hâve believed, in advance, that it was possible. But, the old process 
of bleaching by ordinary bleaching agents was applied to vegetable 
fiber, with no change in the manner of application, and with the 
same distinct resuit of bleaching. The only différence was that the 
produet was bleached vegetable fiber in the shape of converted gun- 
cotton, instead of bleached vegetable fiber not so converted. The fact 
that bleached gun-cotton had not before been known or contemplated 
did not make the bleaching of it in that way a patentable invention, 
in view of the state of the art. What was done was to bleach by a 
process which acted objeotively on the material and left it the same 
thing as before bleaching, but in a bleached state. The bleaching 
agent did not form with the material a new chemical produet. No. 
101,175 says that the bleaching solution, after the xyloidine is 
whitened, is drained off, and the bleached article is repeatedly washed 
with water to remove any excess of bleaching agents, or any residue 
from such agents. It also states that the material to be used to 
make "soluble gun-cotton or xyloidine" is "cotton or other vegetable 
fibers or lignine, either in their normal condition or after they hâve 
passed through any manufaeturing process, or the refuse of the same, 
or the ordinary rags of commerce, either in a white, dyed, or colored 
condition." 

In the case of Pennsylvania R. Co. v. Locomotive Engine Safety 
Truck Co., the décision of the circuit court was reversed on the ques- 
tion of patentability, and the rules laid down show that under it, and 
the cases which the opinion cites and approves, the décision in the 
présent case as to No. 101,175 ought to bave been that claim 2 set 
forth no patentable invention. 

Within the principle applied in Wooater v. Handy, 21 Ped, Eep. 
51, the court bas the power and it is its duty to dismiss, with costs, 
the bill in this case; and it is so ordered. 
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Matthews and another, Surviving Executors, eto., ». Ieon-Clad 

Manup'g Go. 

{Circuit Court, S. D. New York. August 21, 1884.) 

Patent Law— Impkovembnt in Soda-Watee Fountaims. 

AUeged infringement of patent for tin-lined steel soda fountains. AfteT In- 
vestigation of the inventions of plaintiffs and défendant, and a oomparison ot 
their several parts each witli eacb, no infringement found. 

In Equity. 

A. V. Briesen and H. L. Burnett, for plaintiffs. 

F. H. Betis and E. C. Webb, for défendant. 

BtiATCHFOBD, Justlce. Thls suit is brought on four patents : reissue 
No. 8,834, granted to John Matthews, August 5, 1879, for an "im- 
provement in soda-water fountains," on an application for reissue 
filed June 26, 1879, the original patent, No. 128,411, having been 
granted to said Matthews, June 25, 1872, for 17 years from June 13, 
1872; reissue No. 8,837, granted to John Matthews, August 5, 1879, 
for an "improvement in soda-water apparatus," on an application 
for reissue filed June 26, 1879, the original patent, No. 137,702, 
having been granted to said Matthews, April 8, 1873; letters patent 
No. 159,433, granted to John Matthews, Pebruary 2, 1875, for an 
"improvement in vessels containing gases and liquids under press- 
ure;" and letters patent No. 179,683, granted to John Matthews, 
July 4, 1876, for an "improvement in fountains for containing aerated 
beverages." 

The spécification of reissue No. 8,^34, referring to the drawings 
which accompany it, says : 

"Figure 1 is an exterior' longitudinal view, and figure 2 a central longitu- 
dinal section of a fountain constructed in accordance with my improvement. 
My invention consists in a novel construction of a tin-lined steel fountain 
for soda-water and otlier aerated or gaseous liquids, such fountain combining 
lightness with strength, and being of cylindrieal form and uniform dimen- 
sions, or thereabout, throughout its length, thereby adding to the conven- 
ience of packing and handling; also, being exempt from expansion or perma- 
nent latéral distention by the interior pressure to which it is subjected, thus 
preserving its form and contributing to its durability. Fountains for the 
like purpose, as previously made, bave been largely expansive, and retained 
the set given to them by extension, and being otherwise objeetionable. In 
the accompalnying drawings, A represents a block-tin interior body of cylin- 
drieal form, with hemispherical or redueed ends, the same constituting the 
tin lining of the fountain, and being provided at one of its ends with a neck, 
6, for the Introduction of the usual or any suitable connections by which the 
fountain is chargea and its contents drawn off , said neck receiving or having 
screwed into it a screw-coupling, c, secured by a nut and washer, d, e, on the 
exterior of an outer end-cap, B, for making the connection. is the exte- 
rior Shell or body proper, made of galvanized sheet steel, as may also be the 
end-caps, B, B \ which are soldered to or over the extremities of the same, 
and constitute, as it were, parts of said body, C, that surrounds or flts over 
the tin lining, A. The end-caps, B, B ', are united to the body, 0, without 
v.2lF,no.lO — 41 
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flanges or projections, by tin joints, aa/,/, made by soldering wlth pure tin, 
which, bèing a-fîngirig metall, unîtes closely withthe steel exterior to makè 
a flrm and durable joint, as other Soldera having lead in them will net do. 
Bands, g, g, of brown paper or other non-conducting material are introduced 
between the tin liniug, A, and steel body, C, at the ends of the latter, to pre- 
vent the tin of the lining being melted by the beat used in making the pure 
tin joints, /, /. The fountaiu is also fllled with water for the same purpose 
prier to making said joints. ïhe non-stretching character of the body. G, by 
reason of the same being of steel, insures the fountain preserving its shape, 
and the absence of end flanges pro vides for the close packing of a séries of 
such formations when transporting or storing them." 

The claims of No, 8,834, four in number, are as foUows: 
"(1) The combination of the inner continuons tin fountain. A, having 
neck, h, with the rigid inelosing shell, made in sections, substantially as 
herein shown and described. (2) ïhe tin vessel, A,incased by a cylinder, C, 
and ends, B, B i, in the manner substantially as described, as a new and im- 
proved article pf manufacture, for the purpose specifled. (3) The combina- 
tion of the inner vessel. A, with the exterior covering, made in sections, 
which are united af ter being placed around the vessel. A, substantially as 
specified, the inner vessel being entirely continuons within the covering. (4) 
The combination o| the inner vessel, A, with the surrounding covering or 
shell, and with intermediate bands, g, g, of paper or non-conducting material, 
substantially as specifled." 

Claims 1, 2, and 3 are alleged to hâve been infringed. The text 
of the spécification of No. 128,411 isidentical withthat of No. 8,834, 
as above quoted, except that, in No. 128,411, the word "closely" is 
inserted between the words "body, C, that" and the words "surrounds 
or fits." No. 128,411 had only one claim, as foUows: 

"ïhe tin vessel. A, incased by a steel cylinder, C, and ends, B, B >, soldered 
to the latter, in the manner substantially as described, as a new and improved 
article of manufacture, for the purpose specifled." 

It is.contended for the défendant that No. 8,834 is void as to the 
first three claims, because it was applîed for and granted, \yith ex- 
panded and generalized claims, after a delay of seven years in apply- 
ing for a reissue. The descriptive parts of the two spécifications are 
identical, except as to the word "closely." The omission of that 
■word is not a restriction. 

The novel construction of a tin-lined steel fountain, in which the 
invention, is stated, by the original spécification, to consist, is shown, 
by the claim of the original, to b.e a structure having thèse features : 
(1) A tin vessel or lining, A ; (2) incased by a steel body or cylinder, 
G; (3) the outer end-caps or ends, B, B', soldered to the steel body 
or cylinder, C, without flanges or projections, by tin joints made by 
soldering with pure tin instead of by a solder having lead in it. The 
text of the original spécification, in its descriptive part, shows that 
this was the invention. The claim was adéquate to secure that in- 
vention. There was nothing ambiguous or obscure or déficient in the 
daim, to secure that invention. There was no inadvertenoe, accident, 
or mistake, and there is no attempt, by proof, to show that there was. 
The fact that the descriptive parts of the two spécifications are-alike, 
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shows that the sole object was to change the claim ; and, as the new 
claipis are not restrictive, they are for a différent and enlarged inven-* 
tion, in so far as they are différent claims. The flrst three claims' 
omit ail limitation to the method of soldering the end-caps to the 
cylinder or body by tin joints, which is an indispensable élément of 
the invention cet forth as the invention in the original spécification, 
and such omission enlarged the invention and enlarges the scope of 
the claims. The new claims are sought to be used to oover struc- 
tures which came into existence af ter the original patent was granted, 
but before application was made for the reissue, and that application 
was not made until seven years af ter the original patent was granted. 
During that interval, the défendant engaged in making the structures 
alleged to infringe. It is appareùt that the plaintiff kneW this and 
took his reissue in order to be sure and bave claims which would 
cover the défendant 's structures. They did not infringe the claim of 
the original patent. The sections of their outer shell were not and 
are not united by tin solder, nor were nor are the structures without 
flanges or projections. The case must be controUed by the ralings 
in Miller v. Brass Co. 104 U. S. 350; James v. Campbell, Id. 356; 
Mathews v. Machine Co. 105 TJ. S. 54; Bantz v. Frantz, Id. 160; 
Johnson v. Railroad Co. Id. 539; Gage v. Herring, 107 U. S. 640; 
S. C. 2 Sup. et. Eep. 819; Cléments v. Odorless Excavating Appa- 
ratus Co. 109 U. S. 641; S. C. 3 Sup. Ct. Eep. 525; McMwrray v. 
Mallory, 111 U. S. 97; S. C. 4 Sup. Ct. Eep. 375; Turner é Seymowr 
MoMuf'g. Co. v. Dover Stamping Go. Id. 319; S. 0. 4 Sup. Ct. Eep. 
401. The first three claims of No. 8,834 are adjudged to be invalid. 
The spécification of reissue No. 8,837, referring to the drawing 
which accompanies it, says : 

"The drawing représenta a vertical central section of my improved soda- 
water apparatus. This invention relates, flrst, to a new manner of forming 
a tight joint between the body and the cock of a soda-water fountain. * * * 
The invention consista, first, in forming a recess in the flange oî the cock, 
opposite the projection of the bung, for the réception of a soft metallic or 
other packing. I hâve, previous to this invention, used an annular packing 
in a recess in the fountain top; but that construction renders it difflcult to 
insert and replace the packing. It Is much easier to replace it on the flange 
of the cock. I also find that this improvement afEeets a great saving of gas, 
which is wasted if the joint is împerfect. * * * In the accompanying 
drawing the letter A représenta a stop-cock having a flange, a, and a down- 
wardly projecting extension or lower part below said flange. is the bung, 
which projeets from the fountain body through an aperture in the shell or 
body, D, of the fountain. The flange, a, of the cock ia directly above raid 
bung, and is recessed at ita under aide to receive a aoft métal or other pack- 
ing, X. The projection, z, of the bung of the fountain flta up into this le- 
cess, and impinges on the packing which is contained in the recess of the 
flange, a. The packing, x, is prevented from spreading by the sides of the 
recess, and thus makea a perfect joint. * * *» 

There are five claims in No. 8,837. Claim 1, the only claim al- 
leged to hâve been infringed, is as foUows : 
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"(1) The combination of the cock, A, having recessed flange, a, and pack- 
ing, X, in the recess, with the bung, 0, and shell or body, D, of the fountain, 
substantially as herein shown and described." 

The spécification of the original patent said : 

"A A is astop-cock with à projection of pure tin into the fountain; aais 
the flange of the cock; xx is a paeking of soft métal or other substance ; zz 
is the lip of the bung fountain. * * * The improvement relates, flrst, to 
a new method of closing the joint between the fountain and the stop-cock. 
* * * The flrst improvement is this: The flange, a, of the cock, which 
beds down on the bung surrounding the fountain, is recessed so as to form a 
matrix to leueive a soft metallic or other paeking, xx. The lip, zz, of the 
bung of the fountain fits up into this recess, and impinges on the paeking» 
which is prevented from spreading by the sides of the recess, and thus makes 
a perfect joint. I hâve for some years used an annular paeking in a recess 
in the fountain top, but that construction nécessitâtes the removal of the 
fountain when the paeking bas to be replaced. It is much more convenient 
to hâve the paeking in tlie flange of the stop-cock, as it is more portable than 
the fountain; and, if alloys are used, it is more convenient to send the stop- 
cock, to hâve them replaced, than the large fountain. I flnd this improve- 
ment efCects a great saving in the gas usually wasted, if the joint is not very 
perfect. * * *» 

The claim of the original patent, on the above description, was 
this : 

"(1) The combination of a soft metallic or other paeking, xx, in a recess 
in the flange of the stop-cock, working against the lip, zz, on the bung of a 
Boda^water fountain, as herein specified, so as to form a perfect joint between 
the cock and the fountain." 

The description in the original patent is fully carried ôut in claim 
1 of that patent. The paeking in the recess in the flange worked 
against the lip, z, of the bung, which lip fits up in the recess so as to 
impinge on the paeking, the sides of the recess preventing the paek- 
ing from spreading. That is the description in the original. The 
description in the reissue is to the same effect. The projection, z, oî 
the bung fits up into the recess and impinges on the paeking, the sides 
of the recess preventing the paeking from spreading. The cock, the 
flange, the recess, the paeking, the bung, and the body of the fount- 
ain are éléments alike in the twô claims; but the lip, z, on the bung, 
which is named in claim 1 of the original, is not named in claim 1 
of the reissue. It would seem to hâve been designed to make claim 
1 of the reissue cover a structure in which the lip, z, does not fit up 
into the recess ; but it would also seem that the combination cannot 
be, in the language of claim 1 of the reissue, a combination of the 
recess and its paeking with the bung, "substantially as herein shown 
and described," unless the bung has a lip fitting into the recess, and 
în suoh way as to allow the sides of the recess to prevent the paeking 
from spreading as the lip impinges on the paeking. But the défense 
is set up that what is covered by claim 1 of the reissue was in public 
use and on sale in the United States for more than two years before 
the patentee's application for his original patent. The date of that 
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application was March 21, 1873. This défense îs establislied in re* 
gard to the sale of two fountains, each containing a eock embracing 
the arrangement covered by claim 1, by William Gee, in the year 
1870, to one Joslin; and in regard to the sale of two others, each 
containing a cock with the like arrangement, by Gee, in the year 
1868, to one Butler. The answer sets up this défense with ail the 
particularity necessary. It is not necessary to examine any of the 
other anticipations alleged. 

The spécification of No. 159,433, referring to the drawings accom- 
panying it, says : 

"Figures I and 3 are longitudinal sections, and figures 2 and 4 cross-sec- 
tions, through Unes, co, x, and o, v, of figures 1 and 3, respectively. The ob- 
ject of this invention is to make strong vessels for containing liquifled gases, 
highly coudensed or dissolved gases, wliicli exertgreat pressure on bhe vessel. 
Sucli vessels, as heretofore constructed, are made of a single wall or shell, or 
of one or more single vi^alls pbiced one witliin the other. In my invention I 
make the walls of the vessels laraellar, or of multiple shells united, so that 
each re-enforces the other. In the arts it is important to hâve very strong 
vessels, as the bursting of them occasions very serions conséquences — some- 
tiraes the loss of life. In my invention the multiple vi^alls, which are made 
of tough métal, such as steel, are united together by tin or other soldering 
métal, so that any imperfections in one plate are corrected by the other plate 
or plates. In the drawing I bave shovt'n différent modes of accomplishing 
this object. Thus, in figures 3 and 4 the body of the vessel is made by tak- 
ing a plate of steel, coating it with tin, aud then coiling it in a volute, aijd, 
after that, sweatiiig together the several plies. The caps or ends are made by 
placing several caps one within the other, and sweating them together. I 
unité the caps and the body, as in my' patent of June 13, 1872, No. 128,411, 
or as deseribed in another application filed of even date with this; or, instead 
of coiling the body, it may be made by placing oue shell within another and 
sweating them together, and then putting on the caps, as above. This form 
is shown in figures 1 and 2. Around the bungl place a number of washers, 
as shown in figures 1 and 3, so as to re-enforce that part. * * * Bygiv- 
ing the walls a lamellar form, a greater average strength is obtained for a 
given weight of métal, since the strain is equally distributed, bo that the 
principle is applicable to vessels requiring lightness as well as strength. 
The following description will enable those skilled in the art to make and use 
my invention; In the drawing. A, is the body of the vessel, which is com- 
posed of two, three, or more plies, as shown at a, a, a, and is made by insert- 
ing one closely-fittiiig vessel into another, as shown in figures 1 and 2, or by 
coiling to form a volute, as shown in figures 3 and 4. The caps, B, B, are 
made of deep caps, two, three, or more in number, as shown at 6, 6, 6. C is 
the bung-pieee, with a broad flange on the inside. Betwecn the cap and this 
flange are interposed a number of washers, d, d, d, so as to re-enforce the 
wall wliere it is weakened by openings. * * * if openings are required 
in the side or other part of the vessel they should be strengthened by wash- 
ers, such as shown at d, d, d. Instead of a single coiled plate, the body may 
be made of several plates spirally coiled, so that one breaks joint with the 
other. The plates are first turned, and then put together, and afterwards 
sweated together, and also the seams andspaces between the plates, so as to 
unité ail in one solid pièce. The vessels formed in this manner are not oniy 
very strong, but resist the passage of gases much better than those made in, 
the ordinary way. * * * The method of forming the cup-shaped caps, 
the kinds of métal to be used for the plates, and the process of preparing 
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them for use, being already known, and forming no part of thîs invention, 
need not be described. The f oUowing is the method of joining the seams 
which I use, and which is applicable to ail kinda ol vessels of Iron and steel : 
I flrst galvanize or coat with zinc the whole of the sheet-steel intended for 
the jacket or shell or shells, and then, by meana of a blow-pipe, melt tin upon 
the surface intended to form the joints. Thia tin alloys itself with the zinc, 
forming a very fusible alloy, which is caref ully wiped off clean. The process 
ia then repeated until little or no zinc is left upon those portions intended to 
form the joints. Thèse parts are afterwards united by meana of tin solder, 
and a very flrm joint is formed. This procesa constitutea a part of my inven- 
tion." 

There are five daims, as follows : 

"(1) The method herein described for forming strong vessels to contain 
gases and liquids under high pressure, consisting in coating a sheet ol steel 
or other tough métal with tin or other soldering métal, coiling into a volute 
or spiral, and then sweating the parts together, substantially aa set forth . (2) 
The method of forming caps or ends for strong vessels, consisting in sweat- 
ing together a number of steel or other tough métal caps eoated with a solder- 
ing métal, as set forth. (3) A lamellar vessel for containing liquids and 
gases under great pressure, having the several plies united by tin or solder- 
ing métal, as described. (4) A lamellar cap or end for strong vessels, com- 
poaed of a number of caps united by soldering métal, as set forth. (5) The 
combination of the re-enforclng washers, d, with the end or body of the ves- 
sel, so as to re-enforce the parts weakened by apertures, as set forth." 

It is very plain that the defendant's structure does not infringe 
any oue of the ârst four clairus of this patent. It is not a lamellar 
vessel, nor has it a lamellar cap or end, in the sensé of this patent. 
Its cap or end is not made by sweating together a number of caps 
eoated with a soldering métal. It has re-enforcing washers at the end 
where there is an aperture, but if claim 5 of the patent is not to be 
conûned to re-enforcing washers applied to the end of such a lamellar 
vessel as the spécification describes, the state of the art is shown to 
hâve been such that there was no invention in applying a re-enforc- 
ing washer to an aperture in a structure such as the defendant's, at 
the time Matthews made his invention. Such a washer as the de- 
fendant uses existed, substantially, before Matthews' invention, in 
the Gee structure, of 1870, and in analogous métal structures, such 
as generators, for holding liquids under pressure. Aside from this, 
the patent was not applied for till August Y, 1874, and the extensive 
use which Matthews made, from Pebruary, 1871, to February, 1872, 
in his regular business, of fountains with the aperture head re-en- 
forced by washers, the washers being numbered by thousands, can- 
not be regarded as a use for experiment. The experiment might as 
well hâve continued till now, to see if some one' washer would not 
give way. 

The spécification of No. 179,583, referring to the drawing accom- 
panying it, says : 

"Figure 1 shows a longitudinal section of my invention. The improve- 
ment consists in forming the bung for the cock or plug of the fountain in 
such a manner that the recess for the soft métal or other washer is obtajned. 
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It also consists in protecting the inner face of the meM bupg,^ In the dravr^ 
ing, a is the metallic bung; F, the foùntain-case, or shéll; 6,'rlùt to hold the 
bung in position; c, recess for washer; e, hoAj of faucet; d, scréw-thread 
stem of faucet; and g, the lîning of the fountain. Eecessés in thé top of the 
fountain case hâve been long used, but may be more easily oonstructed Xay 
placing theni in the bung, as shown, the bung being made of a separate pièce 
of métal. The washers may also be more readilyturned or tinned. Theflrst 
part of the invention, therefore, consists in forming a recess, c, In the top o( 
the bung, so as to hold a washer between the bung and the screw faucet stem, 
The second part of the invention consists in carrying the lining of the fount- 
ain over the flange of the bung, ao as to protect the inner end of the bung." 
It is usual to carry the lining between the bung and the fountain case. Thia 
leaves the bung, which is usually of brass, exposed to the action of the bev- 
erage, which thereby becomes contatninated. By carrying the lining, g, over 
the internai face of the bung, and soldering it thereon, the bung is protected 
against ail action f rom the aerated water, or other beverage, and thèse are 
not liable to become contaminated. This invention is applicable to ail kinda 
of fountains or réservoirs in which a metallic bung is inserted with a draught 
faucet." 

There are two claims, as foUows : 

"(I) A metallic bung, provided with a recess, c, in combination with fau- 
cet, e, d, substantially as described. (2) In a fountain, a lining carried over 
the inner face of a metallic bung, and soldered thereto, substantially aa shown, 
so as to protect the bung against corrosion, as set forth. " 

Two experts for the défendant testify that the defendant's structure, 
E, has no washer in the bung casting, nor any recess that would re- 
çoive and support such a washer, and does not contain the combina- 
tion covered by claim 1, even when the cock or faucet is screwed into 
the bung of E. Nor does any expert for the plaintiffs teatify that the 
défendant has any such washer in a recess, or any such recess for a 
washer. Moreover, a washer so confined in a recess in a cock, that 
it operated, when squeezed, to pack a joint, existed before, and it 
hardly amounted to a patentable invention to change the position of 
the recess from the cock to the bung, there being no other resuit than 
convenience. 

As to claim 2 of No. 179,583, the spécification is for "improve- 
ments in fountains for containing aerated beverages," and statesthat 
the invention covered by the two claims is "applicable to ail kinds of 
fountains or réservoirs in which a metallic bung is inserted with a 
draught faucet," Claim 2 is for a lining carried over the inner face 
of a metallic bung, and soldered to it, instead of being carried outside 
of the bung, so as to protect such inner face against corrosion. This 
claim is broadly for protecting a metallic bung by a lining of any ma- 
terial, soldered to the inner face of such bung, so as to prevent access 
of the contents of the vassal to such inner face. In view of the state 
of the art, as proved, there was nothing new or patentable in such a 
claim. The arrangement was an old one in generators, to protect the 
bung by carrying the lead lining over the inner face of the bung, to 
keep the acid of the liquid from the brass of the bung. Whether the 
lining was soldered to the bung or not, there was no invention in mak- 
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ing it permanent by soldering, or by any other effective mode of at- 
tachmeut, in view of the state of tbe art of soldering. 

It résulta, from thèse considérations, that, as to aU the patents, the 
bill must be dismissed, with costs. 



AcAits & Westlake Manuf'g Co. V. WiLSON Packikq Co. and others. 
{Circuit Court, N. D. Illinois. A.ugu8t 9, 1884.) 

1. Patents for Inventions— Soldeking Prockss— Novemy. 

Patent 191,405, granted to George M. Olark and Arthur Harris, May 19, 1877, 
for an " improveraent in soldering process," lield void for want of novelty. 

2. Same—Infrikgemknt— Soldering Tool. 

Patent No. 194,519, granted to Clark and Harris, as assignée of Arthur 
Harris, August 27, 1877, for an "improveraent in soldering tools," lield in- 
fringed by soldering tool used by défendant. 

In Equity. 

Cohurri é Thacher, for complainant. 

Munday, Evarts «f Adcock, for défendants. 

Blodgett, J. This suit is brought to restrain the infringement of 
letters patent No. 191,405, granted to George M. Glark and Arthur 
Harris, May 19, 1877, for an "improvement in soldering processes," 
and letters patent No, 194,519, granted to said Harris and to said 
Clark, as assignée of said Harris, August 27, 1877, for an "improve- 
ment in soldering tools," both of which patents are assigned to 
complainant, and no question is raised as to complainant's title. 

I do not understand that défendants seriously deny that they hâve 
used substantially the same process described in the flrst-mentioned 
patent, but they deny the infringement of patent No. 194,519. Pat- 
ent No. 191,405 purports, as I understand and construe it, to be for 
a process. The inventors say in their spécifications : 

"Our invention relates to a new and usefnl process or soldering tin cans 
■witliout the use of soldering irons ; and consists in heating the joint to be 
soldered to a high température, as high as the tin will bear witKout burning 
or becoming discolored, and then, after applying resin, either in the powdered 
or liquid form, pouring into the joint molten solder. The solder flows and 
fllls the joint on accountof its beingheated to a high température. The nec- 
essary requisite to our invention is to hâve the parts of the can which con- 
stitnte or form the joints to be soldered, heated, so that the solder, which 
must also be in a liquid state, will flow in the joint and flll it. * * * We 
are aware that joints hâve been heated preparatory to soldering, and the sol- 
der laid on cold; but the purpose vvas to beat sufflciently to melt the solder 
when applied. This requires a very high température, which is very liable to 
scorch the tin, and there is great inconvenience in applying the solder cold, 
and relying upon its contact with the tin to melt it and beat it sutflciently, 
so that it will flow readily. "We melt the solder separately, and only beat the 
joint to a sufflciently bigh température, so that the melted solder, when poured 
upon the joint, will at once flow and fiU the joint. We avoid the great dan- 
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ger of scorcliing the tin, and, by using melted solder, are enabled to solder 
tin cans witli great facility." 

The proof in this case shows, if it were not already admitted in 
the spécifications themselves, that devices for soldering had been 
patented, and perhaps otherwise publicly described, in which a wire, 
strip, or drop of cold solder had been laid upon the joint, and then 
the joint suÊ&ciently heated, by contact with a hot table or metaliic 
plate, to melt the solder; and it also appears that other devices had 
been patented — -where the joint, after being heated sufficiently to se- 
cure the adhésion of the solder, was dipped into molten solder, or 
turned in a groove fitted to receive the flange-joint of the oan, into 
which the melted solder had been poured — long before the invention 
claimed by complainant's patent. In the patent of Eobert J. Hol- 
lingsworth, dated September 12, 1865, he describes a hollow metal- 
iic plate, G, with grooves fitted to the form of the can to be solderpd, 
with a provision for heating this plate, and then describes his pro- 
cess, as f ollows : 

" When the plate is sufficiently hot for use, a can previously supplied with 
a coil of solder, wire is placed on it, so that the groove of one of its joints, B, 
will fit in one of the grooves, G, of the plate. So sooh as the solder begins 
to flow, the can is to be shifted and shook a little, so as to distribùte it more 
perfectly around the joints. It is then talîen ofC. Bach of the grooves, G, is 
to receive a can at the same time; and, since the opération talces very little 
lime, a large number of cans can be soldered in a given time. The top and 
bottom joints are soldered in the same way. This mode of soldering the bot- 
tom and top joints préserves the side joint or seam, which is soldered on the 
outside, in good order, without impairing it at the joint, B, of the top and 
bottom of the can, as is liable to be done in the common mode of soldering 
tJie joints, B, only on the outside." 

In the spécifications of the patent îssued June 6, 1871, to Isaaô 
Kaylar, it is said : 

"The soldering of the top and bottom of the can is efifected by placing the 
can on the heated plate or soldering bed. G, with a small lump of drop solder 
inserted in the can, as represented in figure 3, when the solder will adjust 
itself and be eaused to melt imraediately over the lowest point of the grooved 
end of the can, so that by turning the latter once, twice, or more frequently 
if necessary around the plate. G, the solder will flow or be distributed aïl 
around the joint of the can, and the same thus be made tight. The gênerai 
heated surface of the plate, G, prépares or warms the ends bf the can before 
or as its edge approaches the hottest point in the plate over which the solder 
lies, thus expediting the soldering of the joint; and, to further expedite the 
process, the cans to be soldered may be preliminarily heated by arranging 
them on heated shelves connected with the furnace." 

This inventor further says that he uses drop solder in place of 
ring solder arranged around a groove, because it can be done more 
rapidly, and save labor and trouble. In the patent issued to Jacob 
Gulden, dated July 16, 1872, the process shown is that of heating a 
metaliic table having a recess or groove fitted to receive the end of 
the can into which melted solder is poured, the end of the can being 
turned thereon to take up the solder so as to close the joint. It is 
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unnecessary to sélect further illustrations from the large number of 
prior patents introduced in évidence to show that heating the ends 
of the can or joints, in order to prépare them for reeeiving solder, 
was not new with this inventor; indeed, the testimony in this case, 
as to the art of soldering, shows that tin, to make it unité with or 
take solder, must be heated to quite a high degree of température; 
and this, in the old way of doing the work, was aeoomplished by the 
soldering-iron, which, in the hands of a skillful workman, was made 
to beat the joint in advance of lajdng on the melted solder with the 
point of the iron. 

It will be seen that the patentées in this oase provide no spécial 
method for heating the joints or ends of their cans to be soldered. 
They do, however, as a mode of showing how their process can be 
applied, say that "they place the cans to be operated upon, upon a 
hot métal plate, so that the joint may become heated uniformly, and 
to as high a température as it will bear without scorching or discol- 
oring the tin;" that they then put some resin about the joint in the 
ordinary manner of preparing it for solder, and then, with a ladle 
or similar article, pour the melted solder into the groove, and it im- 
mediately âows around and âlls the heated joint, soldering the same 
more perfeetly than it can be done with the soldering iron. It ap- 
pearing sufficiently from the proof that it was old at the time 
thèse inventors entered the field to heat the joints for the purpose of 
making them réceptive of the solder, the only élément left in the 
complainant's patent, wherein it dififers from the older devices for 
producing the same resuit, is that, instead of heating the joint to 
suc h an extent as to cause it to melt cold solder or drop solder, 
or solder wire placedin or around the joint, and instead of turning 
the heated joints in a groove fiUed with melted solder, thèse patent- 
ées pour hot solder around the heated joint; and the question arises, 
is this a patentable différence ? My conclusion is that when the ad- 
vantage of heating the joint for the purpose of making it take solder 
more readily, and of heating upon a metallic table, or in a gas jet, or 
by any of the other methods shown in the proof in this case, was 
once devised, therè is no invention, and no calling into action of the 
inventive f aculty in changing the process from that of turning the 
heated can in molten solder to that of pouring melted solder into the 
joint from a cup, ladle, or other article capable of holding it. It 
therefore seems to me that this patent must be held void for want of 
novelty. 

As to the patent No. 194:,519, for an "improvement in soldering 
tools," the évidence in the record shows very little use by the défend- 
ant of this device ; in fact, I did not understand that the infringe- 
ment of this patent was seriously insisted apon. The proof does 
show somé slight use by the défendant of the device of a soldering 
tool covered by this patent, or another instrument so similar in con- 
struction and opération as to be clearly an infringement of this. 
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I conclure, therefore, theremust be a findîng under the proof that 
the défendants hâve infringed No, 194,519; and, if th0 matteififl of 
conséquence enough for counsel to demand a référence on the ques- 
tion of damages, such référence will be ordered. 



The Lepanto. 

Nedbrlandsch Ambeicaansohb Stoomvabt Maatsohappy V. Thk 
Lepanto and another. 

(Dittnct Court, S. B. New York. August 23, 1884.) 

1. COLUSION — Poa SiGNALS— EBKONEOtJS LOCATION OF WhISTLE NOT A FAUIiT. 

An errer of flve points in locating a vessel'B position by the sound of her 
whistle in a fog is aot necessarily a fault, under tbe proved aberrations in the 
course of sound. 

2. Samk— DuTT OF Vhbsei,. 

If the sound cornes apparently from a definite direction, a steamer is justi- 
fled in steering away from it ; but if it seem near, she is also bound, at her 
péril, to stop and reverse at once. If she does not do so, she must, prima fade, 
answer according to the event. 

3. Samk — Modbbatb Spebd. 

Where a steamer is properly oflScered and manned, and her offlcers and look- 
out are attentive and alert, and locale a whistle accordiag to the best judgment 
attainable at the time, if her previous speed was moderate, and on first hear- 
ing the whistle in a definite direction, apparently near, she at once steers away 
from its apparent direction, and immediately stops and reverses her engines 
at fuU speed, she does ail that is possible on her part to avoid collision, and is 
not liable ; and if both vessels do the samo, and a collision ensue on account of 
an erroueous location of the whistle by one or the other, it must be set down 
to inévitable accident, and the losa remains where it fell ; but if either fail In 
thèse duties, and a collision ensue that would hâve been avoided by observing 
them, the fault is herg that neglected thèse obligations. 
1 Same— Case Btated. 

The steamer E. was going B. % S., in a dense fog, near George's bank, un- 
der reduced speed of seven to seven and one-half knots; the steamer L. was 
going west under half speed, four and one-half knots ; they heard each other's 
whistles about the same time, and about four minutes before collision ; the E. 
located the L.'s whistle three to four points on her starboard bow, i. e., about 
S. B., and at once starboarded, to go to the northward, and (probably) slowed, 
but did not reverse ; the L. located the B. 's whistle about two points on her 
port bow, i. e., about W. 8. W., and at once ported, to go to the northward, 
also, and at the same time. reversed full speed; when the E. had got heading 
N. E., ana the L., W. N. W., the L. struck the E. amidships, and the E. soon 
sunk. Ueld, on conflicting évidence, that both were in error as to the bearing 
of each other's whistles; that they were about 3,100 feet apart when the 
whistles were flrst heard ; that the L. was in fact about one and one-half points 
on the E.'s port bow, instead of three to four points on her starboard bow, and 
that this error was material ; that the E. was about two-thirds of a point, in- 
stead of two points, on the ti.'s port bow, but that this error was Immaterial 
as respects the L.'s navigation. Held, that neither was in fault for mère error 
In locating the other, or for steering to the northward ; but that the E. was 
in fault, both for excessive speed (seven and one-half knots) when the whistle 
was flrst heard, and also for not reversing at once, the L.'s whistle seeming 
near. Held, also, that the L. was nearly stopped at the collision, and would 
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haye been fuUy stopped tiefore collision, and withln her share of the distance 
that sepsrated the two steamers -when the whistles were flrst faeard, had the 
E. obserVed her duty ; and that the L., therefore, was not to blâme; that her 
previous speed (four and one-half knots) was " moderato ;" that she violated 
no rule or custom oî navigation ; and that the whole f ault of the collision was 
on the part of the E. in not reversing, and in her immoderate speed. 

6. Samb— Réduction dp Pressuiîb. 

Liome réduction of steam pressure being usual and apparently necessary, for 
mechanlcal reasons, when going at reduced speed, held, in the absence of proof, 
that the réduction of steam pressure on the L. f rom 75 pounds to 60 pounds was 
not excessive ; that no fault of the L. in this respect was shown, since it ap- 
peared alBrmatively that the L. had ail necessary power in reserve to perform 
her duty by coming to a full stop within less than her share of the distance 
from the E. after the whistles were heard. 

6. Same — Ahticle 19, Kbw Rulbb — Noticb. 

Article 19 of the new regulationis, (1880,) providing for notice by one or two 
short blasts of tlie whistle to indicate a port or a starboard helm, is expressly 
made optional., Failure to indicate or to reply at sea being no breach of the 
rule, or of any proved custOm, held, not a fault. 

In Adtniralty. 

The libel in this case was filed by the owners of the Dutch steam- 
ship Edam, against the British steam-ship Lepanto, in rem, and 
against her master, in personam., to recover $450,000, the alleged 
value of the Edam and her cargo, which were sunk by a collision 
with the Lepanto during a dense fog off George's bank, at about 10 
p. M. on the night of September 21, 1882. 

The Edam was an iron steam-ship, and one of the libelants' line 
of packets engaged in the transportation of freight and passengers 
between New York and Holland. She was of 2,276 tons register, 320 
feet long, 39 feet beam, and 32 feet deep. She left New York, bound 
for Eotterdam, in the forenoon of September 20th, with a full cargo 
pf iherchandise, 54 men, officérs and crew, and 21 passengers. Ihe 
Lepanto was an iron steaijaer carrying freight only. She was of 1,800 
tons register, 805 feet long, 36 feet wide, and 26 feet deep. She 
sailed from Hull, bound for New York, on September 5th, with a 
médium cargo, and 34 men, officérs, and crew. At the time of the 
collision she was drawiug about 20 feet of water, and had about 9 
feet free-board. 

On the evening of the 21st the wind was light from the S. W., and 
the sea smooth, with a moderate roll. Each steamer had taken 
meridian observations at the previous noon, and corrected the ship's 
clock for local time accordingly. Their différence in longitude was 
then about 14 minutes of time, which nearly agrées with the différ- 
ence of their clocks as to the time of the collision. Until the first 
whistle of the Lepanto was heard, a few minutes preceding the collis- 
ion, the Edam had been sailing E. J S. by compass; the Lepanto, 
due W. by compass. The log of the Edam, which was put in évi- 
dence after the principal argument of the cause, was made up on the 
24th, on the arrivai of the Lepanto in New York, and gives the fol. 
: lowing narrative : 
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""From 8 o'clock, light breeze from the west. mostly still, with intermltting 
f()g showers; clear over head; sea, cal m. Steered E. J S., (by compass.) At 
9 p. M., thick with fog; steamed with moderated speed, and blew the steam- 
whistle as is required. At 9:50 answered another steam-whistle bearing 
about 3 to 4 points on starboard bow ; put the helm immediately hard a-star- 
board, and blew two sliort blasts on the steam-whistle. Shortly thereafter 
we heard again a steam-whistle, almost abeam on starboard side. The out- 
look reportiîd then a green light on starboard side. Belietiing that ail was 
olear, lot steadied the helm and were then heading N. E. by E. per compass. 
But iuiiûwliately tbereaiter we saw a steam-ship bear right down on us. Put 
the heliu iaimediately again hard a-starboard, and blew again two blasts on 
the steam-whistle. The vessel was, however, so near by that collision was 
unavoidable. We could do nothing better than to let the ship run on in the 
hope that she should pass astern of us. But slie ran into us abreast of the 
engine-room. Ordered immediately the engine to stop; but this order re- 
maiiied unanswered, because nobody could get any more to the starting gear, 
by reason of the damage and the inpouring water. The vessel went into us 
throiigh the starboard side deck-house up to the ventilatpr, got thereafter 
clear again, and ran a second time into us, abreast of the main rigging, went 
through the starboard side, demolished bulwark davit, and took part of the 
main rigging away. Hit us thereafter another time, abreast of the vestibule, 
wliereby one of the boats with davits and bulwarks was demolished; ran 
thereafter astern of us. Our ship was heading then N. E., (by compass,) 
and made yet some headway. Right thereupon the engine stopped, aiid the 
ship began to sink fast. Noticed that the engine-room ran full of water. 
Had meanwhile closed the tunnel door. We put ont, as soon as possible, 
boats Nos. 1, 2, and 4, awaked the passengers, and let them go with the crew, 
as soon as possible, into the boats. By this time there was already water in 
the saloon. * * * One of the boats of the steam-ship, which later pro yed 
to be the Lepanto, of the Hull line, came along-side, wherein flve persons 
were placed yet. Went together to the Lepanto, wheie we, passengeis and 
crew, mustered as best we could, with the dolef.ul resuit that the third engi- 
neer, Nicolas Laijendecker, and assistant engineer, Jan Van Geijt, were lost. 
* * *" Signed by J. H. Taat (captain) and J. A. Laaokboy, (flrst offi- 
cer.) 

The testimony showed that the first oiScer was on the bridge in 
actual charge of the navigation of the Edam. The third officer was 
also on the bridge, and the captain a part of the time on the bridge 
and a part of the time on the deck, with another lookont properly 
stationed, and other seamen also on deck. Their testimony in gên- 
erai sustains the narrative of the log, though with some important 
différences. The interval between the first whistle and the collision 
is estimated by the oJBScers at 2J to 3 minutes; the lookout estimâtes 
it at 6 ; but no time was taken by the clock. Only two whistles from 
the Lepanto were heard, estimated to be about two minutes apart. 
The first officer estimated the time during which the helm was stead- 
ied to be abont half a minute ; and the time from the second order to 
starboard to the collision about the same. In thé libel and in the 
testimony it is stated, thongh not stated in the log, that when the 
first vrhistle was heard the engines were ordered to "slow." No other 
order to the engineer was given. The lookout testified that the green 
light was seen and reported by him after the second whistle was 
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heard, in accordance with the statèment of the log. The officers tes- 
tify that it was reported, and seen by them, as a momentary flash, 
Bome five or six seconds after the first whistle was heard, and just after 
the first order to starboard was given. The green light was net re- 
ferred to in the original libel, or first amended libel, but is mentioned 
only in the second amended libel. 
The log of the Lepanto is as foUows : 

"Sept. 21, 1882, 8 p. m., steering west by pôle compass. Calm, fine, clear 
weather; smooth water. 9 p.M.,light S. W.airs; the weather becamefoggy; 
warned chief engineer that i£ fog continued should go slow, and to ease steam 
down at once; also began to blow steam-whistle at Intervais of two minutes. 
9:30, fog lifted a little. 10 p. M., thick fog; half speed the engines. 10:10 
p. M., heard a whistle olôse to our port hows; stopped engines, helm hard 
a-port, and full speed astern. 10:12 p. m., heard a whistle and saw a mast- 
head light very close, bearing W. S. W., and at same time made it to be a ves- 
sel ciossing our bows from south to north. 10:15 p. m., carae into collision 
with a steamer (our head at the time being "W. N. W.) which never stopped 
Crossing, but dragged right across our bows, at the same time swingingto 
the westward, her propeller going ail the time. 10:17 p. m., after getting 
clèar of the steamer stopped engines, sounded the compartments, soundings 
being F. 4, M. 5, aft 3, making no water. Iinmediately sent away a boat in 
charge of second offlcer to her assistance, that at 10:30; got out three other 
beats, sendlng away two more, with ail our crew and officers, to render assist- 
ance, (making three boats in ail.) 10:35 p. m., saw the steamer again on 
our pqrt side, abeam, close to; slow ahead engines, and headed our ship to N. 
E. and stopped. 11:30 p. M., the boats of the Edam (three in allj arrived 
along-side with the passengers and crew, who were at once embarked. 11: 40 
p. M., one of our own boats returned, bringing the chief offlcer of the Edam, a 
quartermaster, the steward, and two passengers. 11:45, ail our boats re- 
turned. * * * On examination of the forward compartment next the 
stem, discovered a large aperture, the stem twisted over the starboard and 
broken, also bow-plates stove in. * * *" 

This account is confirmed by some five or six of the Lepanto's wit- 
ûessés. The master, Capt. Eogérs, was on the bridge, in charge of the 
navigation, and tUe second officer, as lookout, was on the top of the 
pilot-house, with another lookout forward; The chief engineer, with 
an assistant, was on duty in the engine-room. The master handled 
the lanyard of the whistle, and took the times stated from a clook 
near by. The time of the collision, 10:15, however, was taken, as 
he testified, not at the moment of collision, but "from half a rùinute 
to a minute after the vessels had cleared." Only two whistles from 
the Edam were heard, both long blasts. AU the Lepanto's witnesses 
testified that the Edam's first whistle bore about two points off their 
port bow; several of them say that the second whistle was about two 
minutes subséquent, and that the collision was abotit two minutes 
after the second whistle. The master and others testify that the 
Edam's mast-head light was not seen at the same instant that the 
second whistle was heard, as would be inferred from the log, but from 
a half rhinute to a minute later. The engineer and his assistant tes- 
tified that the orders to stop, and to reverse, came togetherat 10:10. 
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and were immediately obeyed; that it todk aboût one minute to get the 
engine started on the reverse; that the reverse movement works slow 
at first, gradually increasing for aboat a minute and a half, when the 
engine gets f uU speed astern ; and that he estimated two minutes' full 
speed astern to be sufficient to stop ail forward motion of the ship 
when gojng, as she had been, at the rate of i^ knots. He further 
testified that at 9 p. m., under the captain's orders, the steam press- 
ure was reduced from 75 poands to 60, bringingdown her previous full 
speed of 9 knots to 8 knots per hour; that at 10 p. m. she was put at 
half speed, making from 4 to 4J knots per hour. 

The Edam's full speed was from 10^ to 11 knots. At 9 : 30 her 
steam pressure was ordered to be eased, her révolutions were brought 
down from 58 to 37 per minute, and her speed reduced to 7J knots, 
according to the ohief engineer, or 7 knots, acoording to the master's 
estimate. Both sides testiûed that the fog was dense and wet low 
down towards the water, while the stars remained visible overhead ; 
and that prier to 9 : 30 the fog altemated in rarer and denser drifts. 
Capt. Eogers testified that considérable écho accompanied the whistles. 

Philip J. Joachimson and F. A. Wilcox, for libelants. 

Poster d Thomson, for défendants. 

Brown, J. The basis o£ actions of this character is some fault in 
the vessel or person sued. Fault consista in the violation of some 
statutory rule of navigation, or in the f ailure to exercise due nautical 
skill or prudence. The burden of proof is upon the libelants. To 
entitle them to recover they must point out the fault complained of, 
and establish ifc by a fair prépondérance of évidence. The faulta 
urged against the Lepanto in this case are (1) immoderate speed; 
(2) that, being south of the Une of the Edam's course, she unjustifi- 
ably ported her helm and crossed the Edam's bows; (3) delay in're- 
versing her engines; (4) f ailure to give notice of her porting by one 
sharp blast of the whistle; (5) her previous réduction of steam press- 
ure; (6) too long intervais between her whistles. 

The évidence on both sides shows that the whistles were given and 
heard at intervais notexoeeding two minutes. This is ail that is re- 
quired by the rules, and no fault in that regard is proved. Article 
19 of the new international rules, (4 Prob. Div. 244,) to which both 
thèse vessels were subject, providing for notice by short blasts of the 
steam-whistle to indicate the porting or the starboarding of the helm, 
is expressly made optional. If such a notice from one steamer is 
heard by another, still no obligation to anawer it is imposed by the 
rule. Nor was auy évidence introduced to show that any oustom to 
give such notices has become established, so as to render conformity 
to such a castom obligatory. In the absence pf such an established 
usage it is impossible for the court to hold the giving of such notices 
obligatory, because that would contradict the clause of the statute 
rule that makes it optional. The other faults charged turn mainly 
upon, the question of the relative positions of the two steamers, and 



65(^ rEDBBAL BEFOBTEB. 

this bas been the point chiefly confroverted, The testimony, aside 
from what relates to this point, doea net présent any serions conflict. 
The différences are comparatively small, not greater than are to 
be expected under circumstances so unfavorable to exact observa- 
tion and accurate recollection ; and they are capable of easy expia- 
nation. But, as respects the relative position of the vessels, the tes- 
timony is in direct contradiction^ There is no question that the 
Edam was previously sailing E. J S. ; the Lepanto, due west. Each 
con tends that the other was to the southward of its own course, — the 
Edam insisting that the Lepanto was three or four points on her 
starboard bow, i. e., bearing about S. W., and the Lepanto insisting 
that the Edam was about two points on her port bow, i. e., bearing 
about W. S. W. Each aceordingly, when the other's whistle was 
first heard, at once put its helm hard over, and steered to the north- 
ward, so as to give the other a wider berth. By so doing they 
brought about the collision which each sought to avoid. Had either 
or both kept her original course the collision would not hâve hap- 
pened. 

First. From the testimony I find no reason to doubt that both ves- 
sels were officered and manned by compétent persons ; that the offi- 
cers and lookout were properly stationed, attentive, and alert; and 
that each vessel located the other according to the best observation 
and judgment attainable at the time. Each acted upon this judg- 
ment in the way most prudent and natural, by steering away from 
the apparent source of danger, in order to give the other as wide an 
offing as possible. Nevertheless, a great mistake was mûde by one 
or both of the vessels in locating the other; and this mistake was 
the original and prime cause of the collision. Erroneously locating 
a vessel by the sound of her whistle in a fog is not, however, nec- 
essarily a fault. Sound, like light, is liable to be deflected from its 
original course by reiiection, refraction, or diffraction. When this 
happens, though the hearer locate correctly the direction of the sound 
as it cornes to bis ear, the source of the sound will be in a différ- 
ent quarter. Elaborate expérimenta on fog signais in this coun- 
try and in England hâve established, beyond question, apparent 
anomalies and contradictions in the transmission of sound through 
the atmosphère, and a conséquent liability to error as to the quarter 
in which the sound originates. Although opinions differ as to the 
comparative importance of the différent agencies that produce thèse 
anomalies, ail the observera agrée substantially upon the fact of great 
aberrations in the course of sound and in the audibility ôf fog signais. 
It is now well settled that thèse aberrations are not due to fog, snow, 
rain, or bail, which produce little if any sensible effect on the trans- 
mission of sound. So far as known, thèse anomalies arise from the 
effects of winds, air currents, and a non-homogeneous atmosphère. 
See Appendix to Reports of American Light-house Board for 1874-, 
1875, 1877, by Prof. Henry; Appendix to Light-house Report of 
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1879, by Prof. Morton; Henry on Sound ; Tyndall on Sound, (3d Ed.) 
pp. 9, 310, 351, 432; Prof. Taylor's "Eecent Eesearches in Sound," 
Amer. J. of Sei. & Arts, January and February, 1876; Prof. Eeynolds 
"On Eefraction of Sound by the Atmosphère," L. E. D. Phil. Mag. 
July, 1875; Appleton's Annual Cyclop. for 1883, art., "Sound Sig- 
nais," by A. B. Johnson, chief clerk of the Light-house Board. 

While the experiments above referred to relate chiefly to the péné- 
tration of sounds and to variations in audibility, to aerial echoes, and 
to the observed alternate areas of sound and silence, they also em- 
brace the deflection of sounds by reflection or refraction, as one of 
the modes in which the observed aberrations arise. It is now well 
established that areas of inaudibility may exist distant a quarter of 
a mile only in front of the blasts of the most powerf ul steam siren ; 
while farther o£f in the same direction the sound may again become 
audible and loud, and remain so for miles beyond. Prof. Henry, in 
his report of 1877, (page 71,) shows that this may arise from an op- 
posing wind, which refracts the sound waves upwards over the bead 
of the listener, till they meet a différent current, or strata of less veloc- 
ity, when they may be defiected to the earth again; or it "may be 
considered as due to a sound shadow produced by refraction, which 
is gradually closed in at a distance by the latéral spread of the sound 
wave near the earth; or by the probable circumstance of the lower 
sheet of sound beams being actually refracted into a serpentine or 
undulating course. Such a serpentine course would resuit from suc- 
cessive layers of unequal velocityin an opposing wind," Appleton's 
Amer. Cyclop. 1883, p. 725. Thèse phenomena, be adds, are observed 
especially in fog when the wind is aheàd, (page 65.) Such, as it 
will subsequently appear, was the situation of the Edam in respect 
to the Lepanto's.whistles. As the steam-whistle bas no definite axis, 
such as the trumpet of the siren bas, its latéral sound waves would 
naturally "close in" around areas of silence much nearer than those 
of the siren would do; and its aerial echoes, also, would corne from a 
widerarc of the horizon. "In the experiments at South Foreland," 
says Prof. Tyndall, (Sound, 318,) "not only was it proved that the 
acoustic clouds stopped the (direct transmission of) sound, but in a 
proper position the sounds which had been refused transmission were 
received by reflection." Gen. Duane says that "a difficnlty is some- 
times experienced in determining the position of the signal by the di- 
rection from which the sound appears to proceed, the apparent and 
true direction being entirely différent." Eeport of 1874, p. 104. He 
ascribes this resuit "to the refraction of sound passing through média 
of différent density." Prof. Henry and Prof. Taylor find a more ef- 
ficient cause in unequal velocities of the wind, which produce a de- 
flection in the sound waves, and thereby change the direction of their 
progress. Mr. Johnson writes that "he has frequently been more 
than five points ont of the way when trying to locate the direction of 
the sound made by a given fog signal." "I bave even heard,"he says. 
v.2lF,no.lO— 42 
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"appareûtly the Sound overhead, -wlien it was fromfîve to seven miles 
away. It bas been my babit to correct tbe observation of audition 
by looking at tbe compass, and to utterly distrust the ear as a means 
of determining tbe exact or even gênerai direction of sound on tbe 
■water." 

Wben the sound waves reach tbe ear by any indirect course, wbat- 
ever be tbe particular cause of deflection, tbe mariner in a fog is 
necessarily misled as to the true direction of tbe vessel from -which 
tbey proceed, since be bas no means of ascertaining or correcting 
the deflection, or even of knowing of its existence. In the récent 
case of The Zadok, 9 Prob. Div. 114, as well as in The Elysia, 4 
Marit. Law Cas. 640, it was held that "failure to hear a fog-signal at a 
distance it might be expected to be beard, cannot be accepted as 
proof of négligence on the part of those who did not beat it." The 
Negaunee, 20 Fed. Rep. 918. Similarly, it must be beld, upon facts 
fio abundantly establisbed as those above referred to, that wbere, as 
in this case, the ofScers are compétent, properly stationed, and alert, 
and bave apparently formed the best judgment attainable at tbe 
time, mère error in locating anofcber vessel's aotual position by tbe 
apparent direction of ber whistle, tbough the error be as mucb as 
five points, is not proof of fault; and, accordingly, I hold neitber of 
thèse vessels cbargeable with fault merely for its error in locating 
the other. 

This liability to error is, however, well known to marinera. It was 
testified to on the trial. But wbile this fact excuses mère error in 
location, if tbe observations made be as correct as possible, it widens 
the obligations of prudence and caution. Knowing this liability to 
error, tbe mariner is bound to recognize the fact that there is still 
actual danger of collision, and that, tbough steeripg away from the 
apparent direction of the whistle that he bas heard, he may, like one 
of the vessels in this case, be steering directly towards it. Under 
rule 18, therefore, be is bound to "slacken speed" to the lowest point 
compatible witb tbe proper handling of bis vessel ; and, "if neces- 
sary, stop and reverse," until ail doubt be resolved and ail danger 
passed. For the libelants it is urged that by reason of this liability 
to error as to tbe position of tbe Edam, the Lepanto was in fault for 
cbanging her helm at ail; and tbat, tbough she stopped and reversed 
ber engines at once, she was bound to keep a steady helm until the 
course and position of the Edam were known with nertainty. The 
Lmdsiana, 2 Ben. 371. In my opinion this rule can be justly ap- 
plied only wbere the sound itself is so diffused as to be indeterminate 
in its direction, so that there is no good reason for going one way 
rather than tbe other. Wbere tbe sound cornes apparently from a 
précise direction, to steer away from it furnishes, as a rule, tbe most 
probable means of escape. Great mistake by tbe deflection of tbe 
sound, tbough occasional, is comparatively infrequent; and steering 
away from the sound ordinarily gives, at least, the longest patb, and 
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the most time in whioli to stop before reachîng the other vesael. It 
is, therefore, the most prudent course; and, when acoompanied by 
tbe order to stop and reverse at full speed, it ought not to be held a 
fault. If this charge of fault were well founded, it would come with 
ill grâce from the Edam, which changed ber helm without reversing ; 
but the concurrence of botb masters in the same maneuver is évi- 
dence rather of the judgment of experienced commandera that suoh 
was the most proper and prudent course to adopt. 

Just at what point a steamer in a fog, on hearing another's whis- 
tle, is bound to stop and reverse ; or how the master is to know when 
that is "necessary" under the rule, is, to some extent, doubtless, a 
question of practioal judgment. A steamer is not bound to stop and 
reverse at onoe, without référence to how distant the whistle may be, 
or may appear to be. Where the whistle is certainly distant, and 
no danger pan be incurred by delay, immédiate stopping is certainly 
not necessary; but if it be near, or appear to be near, she is bound, at 
her péril, to do so. The Frankland, h. E. 4 P. C. 629, 534 ; The Kirhy 
Hall, 8 Prob. Div. 71; if uneertain, she must slacken, or stop and re- 
verse. The Oeorge D. Fisher, 21 How. 1, 6 ; Peck v. Sanderson, 17 
How. 178, 181. For her conduct in this respect, a vessel must, priwa 
facie, be held to answer according to the event. It is always safe to 
stop and reverse ; at least, as regards the charge of fault. If she does 
not stop and reverse, when it is shown by the event that by doing so 
the collision might hâve been avoided, she must establish a clear jus- 
tification for her course or be condemned. The Khédive and The 
Voorwarts, etc., 5 App. Cas. 876, 890, 908. "The rules are applic- 
able from the time the necessity for précaution begins, and con- 
tinue so long as the means and opportunity to avoid danger re- 
main." New York, etc., v. Rumball, 21 How. 872, 384. The whis- 
tles, or horns with mechanical appliances, required by the new rég- 
ulations, (article 12,) are designed to make it certain that the signais 
shall be heard at a suffîcient distance to render it possible in ail 
cases for steamers to be stopped before coming in collision, if both 
vessels observe the rules, and hâve been previously going at "mod- 
erato speed;" and no steamer's speed ean be held "moderate" that 
does not admit of her coming to a full stop within her sbare of the 
distance that séparâtes her from another, after the latter's whistle is 
audible. But if a steamer is previously going at "moderate speed," 
and if she sails away from the apparent direction of the whistle as 
soon as it could be heard, and at the same time reverses at full 
speed, it is clear that she does ail in her power to avoid collision, and 
no charge of fault in thèse respects can be sustained. Peck v. San- 
derson, 17 How. 178, 181; The Rhondda, 8 App. Cas. 549, 556, 558; 
The Sylph, 4 Blatchf. 24. If both vessels do the same, in my judg- 
ment, no collision could arise under the existing rules; but if a col- 
lision should happen under such circumstances, ail the rules being 
observed, it must be deemed to bave arisen from unavoidable natu- 
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rai causes, witîiout the faalt of either, — î. e., by inévitable accident, 
— ànd the loss remains where it feJl. Stainbaok v. Rae, 14 How. 
532. 

Unless the Lepanto's évidence is in some way discredited, it must 
be held that she complied with ail thèse requirements. Capt. Eogers 
on cross-examination, testified that the first whistle heard seemed 
near ; and in answer to what he meant by "near," he said: "Well, 
less than a mile." In fact, the vessels, as will appear hereafter, 
were probably about 3,100 feet apart. The Lepanto's log says: 
"Heard a whistle close to our port bows." Capt. Eogers accordingly 
ported, and reversed fuU speed at once. The Edatn did not reverse 
at ail; and her previous speed was confessedly about seven or seven 
and one-half knots. This rate of speed bas been repeatedly held not 
"moderate" for such steamers under similar circumstances. The 
Pennsylvania, 19 Wall. 125; The Colorado, 91 U. S. 692; and see 
citations in Clare v. Providence, etc., 20 Fed. Eep. 536. The Edam, 
as I hâve above said, was also bound, at her own péril, to reverse at 
once ; for, by her own testimony, the first whistle heard seemed near. 
Capt. Taat testifies that at the time of the first whistle he formed the 
opinion that the Lepanto "was very close by." "I knew she was very 
close by, and I had to give way." In both thèse most important 
points the Edam was, therefore, in évident fault; so that, in this as- 
pect of the case, if four and one-half knots be held a moderate speed 
for the Lepanto, without determining whether she was right or was 
wrong iu locating the Edam, she must be held to hâve done ail that 
was possible on her part to avoid the collision, provided her évi- 
dence is to be believed; while the Edam clearly did not do either 
what she might bave done, or what the rules of navigation reqnired 
of her. In eJËfect, the Edam, while violating the rules, ran upon the 
Lepanto, while the latter was strictly observing them. 

I find no warrant in ihe testimony for questioning the veracity of 
the Lepanto's witnesses as to what was done on board that vessel. 
Her log confirms them on ail material points. The temptations to 
distort or falsify the truth in this class of cases are doubtless such as 
to demand careful scrutiny of the testimony; but where the testi- 
mony is found, as hère, at ail points consistent with itself and with 
the results; when it is natural and probable under the circumstances, 
and accords with the requirements of prudence and of the rules of 
navigation, and is neither impeached nor directly contradicted, — it 
must be accepted as the truth. See The Khédive and The Rhondda, ut 
supra. The only substantial contradiction in the évidence is as to 
the relative position of the two vessels. But this différence is appar- 
ent rather than real ; as I hâve no doubt each heard the sound of the 
other's whistle in the direction assigned to it. From the scientific 
point of view, aocording to the experiments above referred to, au er- 
ror in locating sound is more likely to arise when the sound is moving 
against the wind; i. e., when those hearing it are to windward, which 
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was the situation of the Edam hère. But disregarding this theory, 
and considering tlie error of one or the otfaer vessel as having arisen 
from some wholly unknown and unavoidable natural cause, the error 
would be as likely, prima fade, to hâve arisen on the one side as on 
the other; so that if there were no means of determining on which 
side the error arose, the Lepanto would be held without fault, on the 
ground that in her navigation, as above stated, she had, in any event, 
dône ail that was incumbent upon her. It must be observed, how- 
ever, that if the Lepanto were aetually in the direction assigned her 
by the libelants, her log, and her testimony as to her previous speed 
of only 4^ knots, and as to the immédiate reversai of her engines, 
and her slow motion at the time of the collision, must ail be deemed 
falsè and fabricated; for from that direction, viz., S. E. of the Edam, 
at whatever distance she might hâve been, she could not possibly 
hâve reached the point of collision except by traversing a longer 
path and hence by going at a higher rate of speed, than that of the 
Edam; and the latter was going at least aeven knots, and did not re- 
verse at ail. If, however, the error in location were on the part of 
the Edam, no such ineongruity in the testimony as regards the man- 
agement of either vessel, or in other respects, save as to the green 
light, (of which hereafter,) would arise, but the testimony of both as 
to their navigation would become harmonious and consistent. The 
error, as I hâve said, being as likely to arise on one side as the other, 
if scientific hypothèses be disregarded, the ordinary duty of the court 
sO to décide as to harmonize ail the testimony, if possible, would, 
therefore, require the error to be assigned to the Edam rather than 
to the Lepanto, if it could not otherwise be determined with certainty 
on which side the error lay. 

Second. Disregarding, however, the direct testimony on both sides 
as to the bearing, or the apparent bearing, of the two vessels from 
each other, as inferred from the sound of their whistles, the other 
évidence does afford the means of tracing the course and position of 
each vessel backwards from the point of collision with an approxi- 
mation to accuracy sufficient for ail the purposes of this case. Thèse 
meanq are: The previous courses of eiach; their rate of speed; the 
interval between the first whistles and the collision; their headings 
when they struck; and the rate of change of course under a helm 
hard over. A drawing of thèse positions and courses, such as I hâve 
annexed, prepared according to ail that is most crédible and accurate 
in the testimony on both sides, will answer almost ail the questions 
which arisç in the case, It reoonciles nearly ail the testimony, and 
at the same time renders it certain that a considérable error arose on 
each side. The larger and more important error, however, is shown 
to hâve been on the part of the Edam, the Lepanto being at the time 
of the first whistle about one and a half points on the Edam's port 
bow, instead of three and a half points on her starboard bow; and 
the Edam being about two-thirds of a point, instead of two points, 
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on tbe Lepanto's port bow. The errer on the part of the Edam was, 
therefore, a very material one, since it placed the Lepanto on the 
wrong bow. The error of the Lepanto was immaterial, because the 
Edam -was rightly loeated on the port bow, and the error in amount 
could not hâve made any différence in the Lepanto's navigation or in 
her duty. 

A few observations on the several data upon which the drawing ÎB 
made, will etate what I regard as directly established by the évi- 
dence; and the most probable estimâtes, where literal exactness is 
not attainable. 

1. The previous courses. As to thèse there is no question. The 
Edam was sailing E. J S.; the Lepanto, due west. 

2. Heading at collision. This is given with précision by the officers 
of each vessei ; the Edam headed N. E., the Lepanto, W. N. W. - Both, 
iadeed, say the blow was very nearly at right angles; and each, to 
make this out, states the other vessei to hâve been heading two points 
more to the northward. But it is évident that at night, and in a dense 
fog, neither had the means or the opportunity for taking an exact 
observation of the angle of the other's course with its own, while they 
did bave the means, by their compassés, of taking an exact observa- 
tion of their own courses. The officers hâve testiâed to thèse courses 
positiveïy, and their statements of the headings at the time must, 
therefore, be accepted, instead of mère estimâtes of the latéral angle 
of the blow. The Edam consequently changed 4^ points in the in- 
terval; the Lepanto, 2 points. Before clearing, the Lepanto doubtless 
swung to the north-west or beyond, At the time of collision the Edam 
was under considérable headway ; she cleared the first incision by 
"dragging past;" and as the Lepanto, 20 minutes later, was head- 
ing N. E.,.r— a change of 10 points, though her engines were at rest 
nearly ail of that time, — ^it is évident that the collision gave the Le- 
panto's bows a strong swing to the northward ; and it is probable that 
she was heading at right angles with the Edam, i. e,, N. W., or even 
northward of that, before she cleared the first contact. This would 
give the right angle that both sides testify to. 

3. The interval between the first whistles heard and the collision. 
This was substantially the same on each vessei; for the log of the 
Edam shows that she "answered" the Lepanto's whistle. This means, 
necessarily, the proper long blast required by the rules ; not the two 
short blasts mentioned afterwards, as a signal of starboarding, that 
were not heard. The Edam's witnesses made no observations of the 
clock. The ofi&cers estimate the whole interyal at two and a hait to 
three minutes ; the lookout at six minutes. The first officer finally 
said : "Two and one-half and two and one-quarter minutes is ail guess- 
work; that is why I ean't give you an answer, [as to the interval.] 
I didn't use any watch." Capt. Rogers, of the Lepanto, noted by 
the clock the times of the first and second whistles, and of the col- 
lision, as stated in the log; viz., 10:10, 10:12, and 10:15, respect- 
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ively. lu hîa testimony he frequently speaks of the whole înterval 
as five minutes; but he finally explains that he did not take the time 
of the collision until "half a minute or a minute after the vessels had 
cleared." It tnust hâve been at least a half minute after the Lepanto 
first struck before she cleared and got past the Edam, and it was 
probably more; and an additional half minute after she cleared 
■would make a minute after the first blow. It is scarcely crédible 
that while the two ships were afoul, or not yet ont of danger, the 
Edam dragging past, and the Lepanto twice again running against 
bar, the captain should turn aside, in such moments of extrême péril, 
to look at the cloek. After they had well cleared, it is crédible and 
probable enough that he should do so. There is good reason, there- 
fore, for accepting his testimony on this point in explanation, and as 
a slight variation from the log. The chief engineer gives the same 
account of his taking the time at 10 :15, "about a minute after the 
collision." The interval between the first wbistles and the collision 
must, therefore, be taken to bave been about four minutes. 

4. The speed. The Lepanto's previous speed was "from four to 
four and one-half knots." I adopt four and one-half. The Edam's 
previous speed was seven to eight knots, according to the engineer. 
I adopt seven and one-half. I cannot consider the mère estimate of 
Capt. Taat from the deck, npon a densely foggy night, at "seven knots 
or a little less," as entitled to préférence over the engineer 's testi- 
mony. The Lepanto's engines were reversed as soon as praoticable. 
It took one minute for the engine to commence backing; a minute 
and a half more to get working fall speed astem; and this left another 
minute and a half for work at fuU apeed astem. Ail her wituesses, 
including one, a cattle-man, who is disinterested, say the Lepanto's 
forward motion was nearly stopped; the captain says the propeller's 
backwater was abreast of him; the chief engineer says that two min- 
utes, after the engine was working f uU speed astem, would stop her ; 
i. e., an additional half minute. Counsel for the libelants argues 
that in five minutes, if reversed, she would hâve been going astem. 
I bave no doubt the Lepanto was going at not above the rate of one 
knot at the time of the collision ; her rate was probably less ; I adopt 
one knot at that time. This was suflScient to accomplish the injury. 
Her average speed for the four minutes is, therefore, taken at two 
and three-fourths knots, and the distance run would be 1,100 feet. 

The Edam's officers ail say the order to "slow" was given when 
the first whistle was heard. The engineer in charge being killed, I 
assume that the order, if given, was obeyed. But the failure of the 
log to mention so important a circumstance iû her own justification 
as the slowing of the engine, especially when the log shows that the 
officiers' attention was directed to that subject by ita mention just 
before that she was steaming "with moderated speed," necessarily 
subjects this testimony to suspicion. This saspicion is inereased by 
the subséquent language of the log as to what took place when the 
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Lepanto was seen: "Wè could do nothing better than to let the ship 
run on, in the hope that she (the Lepanto) should pass astern of us;" 
and also by the testimony of the officers of the Lepanto, that the 
Edam's propeller, when she was nearly abreast of them, was heard 
working very fast. Nevertheless, I am so indispôsed to accept the 
alternative of a willful fabrication of évidence, that I adopt the testi- 
mony of the Edam's ofQcers, that the order to slow was given, and 
consequently obeyed, because the order was a probable and natural 
one in itself ; there is nothing positively contradicting it; and particu- 
larly, also, because, if the speed had not been slowed below seven and 
one-half knots, the Edam, in the interval of four minutes, would hâve 
run 3,000 feet, and would hâve changed her heading more than four 
and one-half points, as will appear below. The engine working slow 
would bring the Edam's speed, says Capt. Taat, from zéro to two and 
one-half or three knots. She had an excess of speed, therefore, over 
the engine's slow rate of about four and one-half knots. If the Le- 
panto, with engines working astern for three minutes, and for half of 
that time at full speed astern, would reduce her speed from four and 
one-half knots to one knot, or even to half a knot only, the Edam, 
with her engine going at slow speed ahead and no reversai, could not 
hâve reduced her speed in the same time from seven and one-half 
knots to less than four and one-half knots. On slowing, her réduc- 
tion at first would be at a little more rapid rate than later, and her 
average speed is therefore taken at five and three-fourths knots in- 
stead of six, the mathematical mean; and the distance run by her in 
the interval of four minutes would be 2,300 feet. A wholly inde- 
pendent mode of computation gives nearly the same resuit, viz., by— 
5. The rate of change of course under a helm hard over. Gapt. Taat, 
though testifying with reluctance on this «ubject, had some very def- 
inite knowledge concerning it. He had often observed such vessels 
on "trial trips" make circles with the helm hard over, and he says 
the time was from 10 to 12 minutes. Page 244.' His own ship 
he had observed sometimes make 30 deg. change in a minute, and 
sometimes, at the same rate, (of speed,) 40 deg. per minute. Page 
224. He,is evidently speaking of the time occupied and the change 
when going at full speed, which, for the Edam, was, say, lOJ knots. 
When the speed is slow, as the testimony shows, the rate of curva- 
ture will be less ; i. c, the circle made will be larger. The two state- 
mfents given by Capt. Taat well agrée : 30 deg. in one minute equals 
a circle in twelve minutes; 40 deg. in one minute ("at same speed") 
equals a circle in nine minutes, or a variation from nine to twelve 
minutes. The reason of the différence the captain does not explain ; 
possibly, the highest rate was when the Edam was light loaded. A 
circle in 10 minutes, or 36 deg. per minute, is equal, at ordinary full 
speed of, say, 10 J knots, to a change of one point in 328 feet; a cir- 
cle in nine minutes, or 40 deg. per minute, equals one point in 295 
feet; a circle in twelve minutes, or 30 deg. per minute, equals a point 
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in 394 feet. As the Edam, on this trip, was "very deeply loaded," 
and, after the first whistle, was running much below her full speed, 
her rate of change, under her starboard helm, cannot be taken to 
bave been greater than the least rate stated; i. «., a point in 394 feet. 
It was probably even a little less. That would give for a change of 
four and one-half points (i. e., from E. J S. to N. E.) a distance of 
1,773 feet. But lo this must be added a period of at least one-third 
of a minute in whieh to give, receive, and exécute the order to star- 
board, and to bring the vessel under its effect, during which time she 
would move on her former course 250 feet; and the same delay would 
occur under each subséquent order to change the helm. And there 
must also be added a half minute's forward motion of the ship for 
the time during which the helm was steadied. This, according to her 
rate at that time, would give some 250 feet more. Thèse distances^ 
together amount to 2,273 feet, which is very near the preceding indé- 
pendant estimate. 

The Lepanto, at the same rate of change, viz., a point in 394 feet, 
would change two points in 788 feet; to which, if one-third of a min- 
ute's direct progress be added, viz., 150 feet, before the order could 
be executed and the helm felt, we should hâve 938 feet altogether. 
This is 162 feet less than the preceding computation; but as her 
average rate of speed was very low, not over two and three-fourths 
knots, and the action of the propeller was reversed, both which cir- 
cumstances would, according to the testimony, enlarge the circle of 
her path, some such différence is not only accounted for, but must 
bave existed. 

Thèse two independent modes of computation agrée so nearly that 
they confirm each other, and I cannot doubt the resuit to be approxi- 
mately correct. This resuit confirms, also, the testimony of the 
Edam's officers that her engines were slowed; for, if not slowed, her 
rate of speed during the whole interval must bave been about seven 
and one-half knots ; and this speed for the three minutes and a lit- 
tle over, during which she was actually under the effect of a hard a- 
starboard helm, would bave given a path of about 2,350 feet, in mak- 
ing which she would hâve varied, at the rate above given, about six 
points, and gone nearly to N. N. E. instead of to N. E. only. It con- 
firms also the Lepanto's story by showing its consistency; for her 
heading W. N. W. at the collision, or a change of but two points under 
her hard-a-port helm, could only hâve been effected by a short dis- 
tance traversed, (or else by great delay in porting, which would be 
improbable, considering that the Edam's whistle was heard, appar- 
ently, only two points to port,) and hence by a low rate of speed, dur- 
ing the interval of four minutes; and the low speed sworn to agrées 
with the statement of her heading W. N. W. The same considéra- 
tions show, also, that an interval of only two and a half minutes 
between the first whistle and the collision, as contended for by the 
libelants' counsel, is not only extremely improbable, but altogether 
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inconsistent witîi the libelants' other testimony; for, allowing one- 
tbird of a mimute's delay before the Ëdam would feel ber starboard 
helm, and bne-third of a minute only for steadying the helm, we 
should bave but one and five-sixths minutes in wbich to change four 
and one-half points. Now, the highest rate of change, under any cir- 
cumstances known to Capt. Taat, was 40 deg. a minute, equal (at or- 
dinary full speed) to one point in 295 feet; and that rate of change 
■would require a distance of nearly 1,400 feet for a change of four 
and one-half points; and to traverse this distance in one and five- 
BÎxths minutes would necessitate a continuous speed of over seven 
and one-half knots, without any slowing at ail ; and the whole path 
traversed by the Edam in the interval, on that hypothesis, would be 
about 1,900 feet. If, on the other hand, she were supposed to be 
slowing from a previous speed of seven and one-half knots, she 
would, at the end of two and one-half minutes, bave traveled about 
1,550 feet only; and deducting for delay in getting her helm to star- 
board and for her steadied helm, she would hâve had only a distance 
of 1,100 feet in which to change four and one-half points, equal to 
one point in 244 feet, or a change of over 48 deg. per minute at 
full speed, or a circle in seven and one-half minutes, — a rate of 
change far above anything hinted at in the testimony of Capt. Taat. 
The libelants cannot bave the benefitof contradictory conditions; and 
any interval muoh less than four minutes will be found to involve 
similar inadmissible conditions. 

In the diagram annexed. A, E, represents 2,300 feet, the path 
traversed by the Edam, after hearing the first whistle, according to 
the data above adopted; H, F, 1,100 feet, the path of the Lepanto. 
The curves, B, G, and D, E, are drawn with a radius of 2,005 feet, 
theequivalent of a circle completed in 12 minutes when going at a 
speed of lOJ knots, equal to a change of one point in 394 feet. The 
curve, I, E, is drawn with a radius of 2,400 feet, instead of 2,005 feet, 
to allow the Lepanto 875 feet, instead of 788, in which to make her 
change of two points, in conséquence of her very slow speed and re- 
versed propeller. The curves are drawn from and P as centers, 
which are at right angles with the courses of the vessels at the time 
when they first got the effect of the hard over helm at B and at I, 
respectively. The curve D, E, is drawn with the same radius as B, 
G, from the point, 0*, as a center, on the line, 0, 0', drawn parallel 
with and equal to the straight line. G, D, which represents the straight 
course of the Edam for a half minute under her starboard helm. 

An inspection of this diagram shows clearly : 

(1) That the Lepanto could not possibly bave been in the position 
assigned her by the Edam's witnesses, viz., three and one-half points 
on their starboard bow. By no speed possible to the Lepanto, and 
by no conceivable course, her previous course being west, could she 
hâve reached and collided with the Edam at F, frçm any point what- 
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soever, ou the line, Â, Q, three and one-half points on the Edam's 
atarboard bow. 

(2) That the same resuit foUows as to any less bearing on the 
Edam's starboard bow, down to the limit of at least one point; and 
that from no position whatever on the Edam's starboard bow could 
the Lepanto from a previous westerly course bave reaohed the point 
of collision at the same time with the Edam, exoept by going a longer 
distance and at greater speed than the Edam, which wonld convict 
ail on board the Lepanto, that hâve testiâed, of a willful fabrication 
of évidence. Thus, if the Lepanto were a half point, or a point 
only on the Edam's starboard bow, say at (500 feet E. of) X, or at W, 




and changed a point under her port helm every 394 feet, and struok 
the Edam at F, or F", she would hâve been obliged to run four min- 
utes, and travel 2,500 feet; and this would bave required a previous 
speed of eight knots, diminishing to five knots only under a slow en- 
gine, and she would then hâve changed six points, and headed at 
the collision N. N. W., a resuit incompatible in every feature with 
either truth or honesty in the testimony on the part of the Lepanto's 
witnesses. 

(3) That no green light of the Lepanto was seen by the Edam's 
officers three and one-half points ofl their starboard bow at the time 
of the first whistle ; because the Lepanto could not hâve been there, 
nor anywhere approximating that direction; that the entry in the 
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log, and the lookout's testimony must therefore be accepted on that 
point, rather than the officers' testimony; that any sueh green light 
was seen only after the second whistle; if seen "immediately" after, 
i. e., witbin half a minute, it was, doubtless, the Lepanto's white 
light, as a white light in fog soinetimes, as appears in proof, shows 
green. This is rendered somewhat probable by the context in the 
log, which indicates that the sight of the green light was the reason 
for steadying the helm ; viz., "believing ail was clear," — :a natural 
belief when that light apparently became visible. This would be a 
minute arid a half before the collision, and at the time when the 
Edam's mast-head light was seen from the Lepanto. Both white 
lights ought to hâve been seen at the same time, and probably were 
80. ïhe terms "immediately" and "at once" are used so indiscrim- 
inately by the Edam's witnesses, especially by the quartermaster 
and the seamen, as to everything that took place after the second 
whistle was heard, as to be nearly unintelligible; literally, they 
would leave scarcely time for anything to be done between the second 
wliistle and the collision; yet we knowthat much was done, and that 
the iuterval was about two minutes, The lookout was in a position 
to see the Lepanto's real green light some 10 or 15 seconds be- 
fore the collision; and according tohis last statement that may bave 
been what hô saw. Gai only saw her red light; De Grad saw her 
white light a short time after the second whistle. 

(4) No minor différences in the évidence as to the data upon which 
the diagram is drawn, such as the rate of speed, the distance run, or 
the interval of time, would make any material différence in the resuit. 
Nothing short of sueh great différences as would involve perjury in 
the testimony on one side or the otber would be material. 

(5) The bearing of the Edam's white light when first seen, viz., 
W. S. W. from the Lepanto, is very nearly approximated in the 
drawing, and is an independent circumstance which corroborâtes the 
Lepanto's story. As I hâve said above, it was doubtless seen, as the 
Lepanto's witnesses state, abont one and one-half minutes before the 
collision, and probably at about the same time that the Lepanto's 
white light, showing green, perhaps, was seen on the Edam, when 
the Edam was at G and the Lepanto at K. 

(6) Had either or both held her original course, no collision would 
hâve happened. 

(7) Had the Edam reversed at full speed, as the Lepanto did, 
though previously going at seven and one-half knots, or even had 
she been previously going at a moderate speed — say half speed, or 
five and one-quarter knots — and had slowed only, in either case the 
Edam would bave reached the Lepanto's track at least two minutes 
later than she did, and the Lepanto would then bave been well out 
of the way; and the Edam, in passing over her actual path of 2,300 
feet, would, had she reversed her engines, probably hâve been 
stopped before reaching the Lepanto's track at ail, as she certainly 
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would have been stopped had she been previonsly going at moderate 
Bpeed and reversed also. 

(8) No change of the Lepanto's helm to starboard when the Edam'a 
white light was seen, Bay at K, 250 feet from F, and one and one- 
half minutes before the collision, could possibly have affected the re- 
suit. 

(9) Four and one-half knots was a "moderate speed" for the Le- 
panto, under the circumstances of this case; net only because, as 
Capt. Taat says, that was not much more than fair steerage-way, 
{The Zadok, 9 Prob. Div. 114,) but also because it was such re- 
duced speed as enabled the Lepanto to corne to a full stop long be- 
fore sailing over her share of the distance that separated the two 
steamers when their whistles were first heard, and because the évi- 
dence shows that she would have been stopped within those limits be- 
fore collision had not the Edam run within the Lepanto's share of 
thât distance through her own immoderate speed. The Leland, 19 
Fed. Eep. 771, 779. 

(10) That the Lepanto's réduction of steam pressure was not such 
as to constitute a fault; because this réduction did not cripple her 
resources for sufficiently rapid handling in the emergency, nor render 
her unable to perform her whole duty by coming to a full stop within 
the limits required of her, viz., her share of the distance h^tween them 
after the Edam was discovered ; and also because there is no évidence 
that the réduction of pressure was beyond what was usual, or what 
was necessary for mechanical reasons and for the safe working of the 
machinery under slow speed. The remarks cited by counsel from 
the case of The Hansa, 5 Ben. .501, cannot be properly applied under 
such circumstances. There is no arbitrary requirement that a steamer 
in a fog shall maintain in her boilers the utmost head of steam press- 
ure that her certificate of inspection allows. The Edam also re- 
duced her pressure. That, I infer, is the usual and proper course. 
If the réduction of pressure by the Lepanto was excessive, that fact 
should have been proved by some évidence. There was no direct 
évidence on the subject. The clear inference from the other proof is 
that the réduction was not excessive. 

The counsel for the libelants insist that there must have been de- 
lay in the engineer's obeying the Lepanto's order to reverse, because 
he estimated that two minutes time was sufficient for stopping the 
Lepanto after her engines got full speed astern, while the log shows 
an interval of five minutes between the order and the collision. I 
have already stated why I think the interval was but four minutes. 
In another branch of the argument the counsel claims that the whole 
interval was but two and a half minutes. Four and a half minutes 
were sufficient to stop, according to the engineer's estimate; and ali 
the claimant's witnesses insist that the Lepanto was very nearly 
stopped when she struck. Their testimony is consistent in this re- 
spect; and though it be uncertain within the fraction of a minute 
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just how long thé interval was, there îs no reason for supposing that 
the engineer's estimate of the time required to stop is any more ex- 
act. * No estimate is of mueh value unless based on observed facts. 
A wide différence between the engineer's estimate and the testimony 
would, indeed, arouse suspicion as to the truth of the testimony. 
But hère, at most, the différence is slight; the basis of the engi- 
neer's estimate does not appear ; while the testimony as to the fact 
of prompt reversai is as clear, fuU, and explicit as possible; and it 
is an essential part of one consistent narrative. There ia not a single 
fact proved in the case that contradicts it, or is inoonsistent with it; 
and it could not be discredited by the mère estimate of the engineer 
as to what migbt be done, even if bis estimate were not exaotly in 
accord with the time proved ; whereas, in fact, it agrées with it. 

This approximate détermination of the positions and courses of 
the two vessels, according to the best évidence on both sides, agrées 
■with the gênerai considérations first above stated, in absolving the 
Lepanto from blâme, and in fixing the sole responsibility for the col- 
lision on the Edam. The weight of évidence shows that the Lepanto 
made no material mistake in location; that she violated no statute, 
no custom, no requirement of prudence or of nautical skill; that the 
collision was brought about, primarily, by the Bdam's erroneous lo- 
cation of thp Lepanto upon her starboard bow, instead of on her port 
bow, and that this error arose, doubtless, from unavoidable natural 
causes, and was not in itself a fault; but that the collision was 
caused, secondarily, by the Edam's previous non-observance of her 
duty to go at moderate speed, and by her failure, on hearing the Le- 
panto's first whistle near, to reverse her engines, as she was also 
bound to do. Had both of thèse duties been observed by the Edam, 
the collision would certainly hâve been avoided ; it would probably 
bave been avoided had either of them been observed. The Lepanto, 
having made no material mistake in location, and having observed 
ail the rules of navigation, and done ail she could do to avoid the collis- 
ion, cannot be justly charged with any share of the loss. G-reat as 
this loss was, it must be borne by the Edam, whose faults aloue, so 
far as there was fault, produced it. 

The libel is dismissed, with costs. 
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SoNSMiTH and others v. Ths J. F. Donmjdsoh.* 

SiiïFiEiiD V. Same.* 

(Oireuif Court, E. JD. Michigan. Beptember, 1884.) 

1. TowAaB— NBGiiiaBNCB— Genebal Avbragb — The Donald80h,s 19 Fkd. Rkp. 

264. 

The décision of the district court in this case, [The J. P. DoncMton, 19 Tbo. 
Rbp. 264,) ùpon the question of négligence, afflrmed; upon the question of 
gênerai average, reversed. 

2. ÀDMrRAi.Tï— PijBading — Phayer for General Relief. 

Under a prayer for gênerai relief, it is compétent for the court to pass sucU 
decree as may be required by the proof , although not fuUy and precisely Btated 
in the libel. 

3. GENERAL Average — Upon What Founded, and When Cîontribdtion Eh- 

forcbd. 

ïhe principle of gênerai average contribution rests upon the doctrine that, 
whatever is sacriûced for the common benefit of the associated interests, shall 
be raade good by ail the interests whicb were eiposed to the common péril, 
and which were saved from the common danger by the sacrifice. It will be 
applied when (1) the ship and cargo are placed in a common, imminent 
péril ; (2) there is a voluntary sacrifice of property to avert that péril ; and (3) 
by that sacrifice the safety of the other property is presently and successfuUy 
attained. 

4. Samk— Inbvttablb Loss of Propbbtt Cast Away. 

The tact that the property cast away would inevitably bave perished even if 
it had not been selected to sufler in place of the whole, does not prevent the 
application of the doctrine of gênerai average, unleaa such sacriflce did not 
contribute to the safety of the remainder. 
(. Bame — ^Intention to Dbstrot. 

It is not necessary that there should hâve been any intention to destroy the 
property cast away, as no such intention is ever supposed to exist. 

6. Same— RiGHT Dépends on Relation of Parties. 

The right of contribution dépends upon an equity arising out of the relation 
of the parties, aifd is not based upon the contract of carriage. 

7. Bamb — Strangbrs— Mastbr as Agent. ' 

The principle is not applied between strangers, but only between those asso- 
ciated together in a common adventure and placed under the charge of a 
master with authority to act in emergencies as the agent of ail concerned. 

8. ADMIRALTY— GENERAL AVBRAGE— TOWAGB. 

The propeller sought to be compelled to make gênerai average contribution 
had undertaken to tow three barges from Buflalo to Saginaw. None of the 
barges liad any power of self- propulsion. The contract of towage was for the 
voyage, the propeller to receive for its services a proportion of the freight 
earned by each barge. Each barge had its own master and crew, but they had 
no voice in the management of the propeller, nor in the conduct of their own 
craft, except in obédience to signais from the propeller. The master of the 
propeller had charge of the navigation of the whole tow, for the voyage, and 
for the purposes of that navigation and to meet ita exigencies was inveated 
with authority to act for ail. When near Brie, Pennsylvania, in a fierce 
Btorm, having been driven by force of wind and waves, and in a blinding 
snow, they were drifting near the rocks on shore and in imminent péril of 
Btranding. The propeller, having signaled her tow to that eSect, eut the tow- 
ing Une and cast them ofE. The propeller was thereby saved. The barges 
were driven on shore and wrecked. The propeller at once put into the harbor 
of Erie in safety. Held, that the propeller was bound to contribute upon the 
principles of a gênerai average. 

1 Reported by J. C. Harper, Esq., of the Cincinnati bar. 
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In Admiralty. On appeal from district court. 

Moore é Canfield, for libelants, appellants. 

Maynard é Swan, for claimant, appellee. 

Matthews, Justice. Thèse two libels were Consolidated in the 
district court, and dismissed on the hearing. A decree for the libel- 
ants was prayed for on two grounds : First, for a loss of the barges 
by the fault of the propeller in towing the barges on a voyage from 
Buffalo to Saginaw. Second, in case no fault in towing was proveu, 
then fôr a proportion of the value of the barges lost, upon the princi- 
ples of a gênerai average, on the ground that they had been volun- 
tarily caat off and lost during a storm, for the purpose and with the 
élïect of saving the propeller. 

As to the first ground, the évidence justifies and requires the con- 
clusions of the district court. ïhere does not seem to be suf&cient 
ground to impute to the propeller any négligence or failure of duty. 
If any error was committed, it was a mistake of judgment in the ex- 
ercise of a discrétion necessarily vested in the master of the propeller, 
and which, if a contrary décision can 'be supposed to hâve resulted 
more favorably, constitutes neither want of skill nor want of care. 
The loss of the barges, under the circumstances, must be regarded as 
resulting from the périls of navigation, and for which, under the con- 
tract of towage, the propeller cannot be held responsible. It is not 
necessary to recapitulate the proofs in support of this conclusion. 
They are fuUy stated, with the reasons justifying it, in the opinion of 
the learned judge of the district court, as reported in 19 Fed. Eep. 
264, in which, upon this part of the case, I fully concur. 

There remains, however, the more difficult and doubtful question, 
whether the libelants are entitled to a decree for a contribution from 
the appel) ee, upon the principles of gênerai average, on the ground 
that the loss of the barges was a sacrifice voluntarily made for the 
safety of the propeller. The facts and circumstances material in the 
investigation of this, as a question of law, are not disputed, and are, 
in substance, as foUows : The J. P. Donaldson was a steam-propeller, 
with a crew of 16 officers and men, built for the carrying trade, 
not an ordinary tug, having no cargo on board on the voyage, during 
which the loss complained of occurred, but her fuel, amounting to 
about 120 tons. She had in tow three barges, the Bay City, the 
George W. Wesley, and the Eldorado, in the order named, on a voy- 
age from Buffalo to Saginaw or Bay City. The Bay City was partly 
laden with eoal, the others were light. The George W. Wesley was a 
schooner barge ; the Eldorado was an old propeller bottom. Neither 
jf them had any power of self-propulsion. The contract of towage 
was for the voyage, the propeller to reçoive for her service a propor- 
tion of the freight earned by each barge. When near Erie, Pennsyl- 
vania, in a fieree storm, having been driven by force of wind and 
waves, and in a blinding snow, they were drifting near the rocks on 
shore and in imminent péril of stranding. Tbe propeller, having 
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BÎgnaled her tow to that efifect, eut the towing line and cast them off. 
They were driven on shore and wrecked. The propeller at once put 
into the harbor of Erie in safety. It is a reasonabîe conclusion that 
if the propeller had not eut loose her tow, ail would hâve gone ashore 
together. 

The libels in the présent cases do not pray specifically for an ad- 
justment of a gênerai average loss. On the contrary, they pray for 
a decree agaiust the propeller for the full amount of the' loss, on the 
ground that it resulted from the breach of duty on the part of the 
propeller in not properly performing tiie contract of towage. But, 
under the prayer for gênerai relief, it is compétent for the court to 
pass Buch decree as may be required by the proof in the record, al- 
though not fully and precisely stated in the libel. In this particular 
the case of Dupont v. Vance, 19 How. 162, is quite in point. And 
in that case, speaking of jettison of cargo, Mr. Justice Cùbtis, deliy- 
ering the opinion of the court, said : 

"If it be made to relieve the adventure from a péril which has fallen on ail 
tbe subjects engagea in it, the risk of which péril was not assutned by the 
carrier, the charge is to be borne proportionably by ail the interests, and 
there is a lien on eaeh to the extent ot its just contributory obligation." 

In the case of Columbian Ins. Co. v. Ashby, 13 Pet. 331, in the learned 
opinion of Mr. Justice Story, it is shown that the rule as to gênerai 
average, derived to us from the Ehodian law through the Eoman 
jurisprudence, was not confined to the case of jettison of cargo, al- 
though that was the illustration stated in the digest: "That the case 
of jettison was bere understood to be put as a mère illustration of a 
more gênerai principle, is abundantly clear from the context of the 
Eoman law, where a ransom paid to pirates to redeem the ship is 
declared to be governed by the same rule." And the doctrine, as 
received among ail maritime nations, was stated to be — "First, that 
the ship and cargo should be placed in a common imminent péril; 
secondly, that there should be a voluntary sacrifice of property to 
avert that péril ; and, thirdly, that by that sacrifice the safety of the 
other property should be presently and successfully attained." 

It was generally admitted that in case of voluntary stranding of the 
ship, if the vessel was saved, the principle of gênerai average ap- 
plied; but it was contended by soine that it was not so if the vessel 
was lost; and such was the opinion of Emerigon, who said: "But 
it will be a gênerai average if the stranding has been made for tho 
common safety, provided, always, that the ship be again set afloat; 
for if the stranding be foUowed by shipwreck, then it is, save who 
can." 1 Emer. Ins. c. 12, § 13, p. 614, But, in opposition to this 
opinion, it was decided by the suprême court that the total loss of 
the ship did not, prevent the application of the principle, saying, 
(page 340,) "it is the safety of the property, and not of the voyage, 
which constitutes the true foundation of gênerai average;" and, in 
another place, (page 343,) "for the gênerai principle certainly is that 
v.2lF,no,10— 43 
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whatever îs sacrîfîced voluntarily for the comtnon good is to be rec- 
oiUpensed by the common contribution of the property benefited 
thereby." The same resuit had been previously reached by Mr. Jus- 
tice Washington, in Caze v. Reilly, 3 Wash, C. C. 298. 
In Barnard v. Adams, 10 How. 270, it was said that — 

"In order to constitute a case for gênerai average three things must con- 
cur: , (1) A common danger, — a danger in whieh ship, cargo, and crew ail 
particip:ite,— a danger imminent and apparently ' inévitable,' except by vol- 
untarily incurring the loss of a portion of the whole to save the remainder; 
(2) there must be a voluntary jettison, jaotus, or caâting away of some por- 
tion of the joint concern for the purpose of avoiding thia imminent péril, 
periculî imminentis evitandi causa, or, in other words, a transfer of the péril 
from the whole to a particular portion of the whole; (3) thia attempt to avoid 
the imminent common péril must be successf ul. " 

In that case the principal question arose upon the proposition 
urged in argument, "that if the common péril was of such a nature 
that the jactus or thing cast away (which was the ship) to save the 
rest would hâve perished anyhow, or perished 'inetitably,' even if it 
it had not been selected to sufifer in place of the whole, there can be 
no contribution." But this was negatived, Mr. Justice Gbieb, deliv- 
ering the opinion of the court, saying that — 

"Itis a déniai of the whole doctrine upon which the claim for gênerai av- 
erage has its foundation. * * * The jaotus is said to be sacrificed, not 
because its chance of escape was separate, but because of its sélection to suf- 
fer, be it more or less, instead of the whole, whose chances of safety, as a 
whole, had become desperate, The imminent destruction of the whole has 
been evaded as a whole, and part saved by transferring the whole péril to 
another part." 

In the case of McAndrews v. Thatcher, 3 Wall. 347, Mr Justice 
Cliffoed, delivering the opinion of the court, said : 

"Natural justice requires that, where two or more parties are in a com- 
mon sea risk, and one of them makes a sacrifice or incurs extraordinary ex- 
penses for the gênerai safety, the loss or expansés so incurred shall be as- 
sessed upon ail in proportion to the share of each in the adventure ; or, in 
other words, the owners of the other shares are bouiid to make contribution 
in the proportion of the value of their several interests. Courts universally 
admit that the Ehodian law was the parent of maritime contribution, although, 
in terms, it made no provision for any case of gênerai average, except for 
that of jettison of goods as the means of lightening the vessel. But the rule, 
as there laid down, has never been understood as being conflned to that par- 
ticular case, but has always been regarded as a gênerai régulation applicable 
in ail cases falling within the principle on which it is founded." 

Therefore it has been extended, as in that case, to instances of in- 
voluntary stranding of the ship, when extraordinaiy expenses are 
incurred in the successful relief and rescue of both ship and cargo, 
menaced by a common destruction, but only for such as are in- 
curred while the community of interest continues. If the cargo, as in 
that case, has been separately saved, and has been severed from its 
connection with the ship and its péril, subséquent expenses incurred 
for the benefit of the ship alone, and not part of a continuous sefies 
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undertaken originally on behalf of both interests, are not the subject 
of a gênerai average contribution. 

"Doubts at one time were entertained, " said the suprême court in 
the case of The Star of Hope, 9 Wall. 203-231, "whether a loss oc-, 
casioned by a voluntary stranding of the vessel, even tbougb it was 
made for the gênerai safety and to avoid the probable conséquences 
of an imminent péril to the whole adventure, was the proper subject 
of gênerai average contribution; but those doubts hâve long since been 
dissipated in most jurisdictions, and they bave no place whatever in 
the jurisprudence of the United States." In that case it was also 
said, (page 228 :) 

"Authorities may be found which attempt to qualify this rule, and assert 
that, when the situation of the ship was such that the whole adventure would 
certainly and unavoidably hâve been lest if the sacrifice in question had not 
been made, the party making it cannot daim to becompensated by the other 
interests, because it is said that a thing cannot be regarded as having been 
sacriflced which had already ceased to hâve any value; but the correctness of 
the position cannot be admitted, unless it appears that the thing itself for 
which contribution is claimed, was so situated that it could not possibly hâve 
been saved, and that Us saoriflce did not oontrîbute to the safety of the crew, 
ship, or cargo. Sacrifices, when there is no péril, présent no claim for con- 
tribution ; but the greater and more imminent the péril, the more meritorious 
the claim for such contribution, if the sacrifice was voluntary, and contrib- 
uted to save the associated interests from the impending danger to which the 
same were exposed. Such claims hâve their foundation in equity, and rest 
upon the doctrine that whatever is sacriflced for the common beneflt of the 
associated interests shall he made good by ail the interests which were ex- 
posed to the common péril, and which were saved from the common danger 
by the sacrifice * * * It is not necessary that there should hâve been any 
intention to destroy the thing or things cast away, as no such intention is 
ever supposed to exist. On the contrary, it is sufflcient that the property 
was selected to suffer the common péril in the place of the whole of the as- 
sociated interests, that the remainder might be saved. " 

The gênerai doctrine was again stated by the suprême court in the 
case of Fowler v. Rathbones, 12 Wall. 102, in the foUowing compre- 
hensive language : 

"Where two or more parties are engaged in the same sea risk, and one of 
them, in a moment of imminent péril, makea a sacrifice to avoid the impend- 
ing danger, or incurs extraordinary expenses to promote the safety of ail the 
associated interests, common justice requires that the sacrifice so made, or the 
extraordinary expenses so incurred, shall be assessed upon ail the interests 
which were so exposed to the impending péril, and which were saved by those 
means from the threatened danger, in proportion to the share of each in the 
joint adventure. " 

The interests usually associated together, in référence to which 
questions of contribution in gênerai average commonly arise, are those 
of ship, cargo, and freight; but the language in which the rule is de- 
fin ed, as already quoted, does not restrict it to that association of 
interests. The right of contribution dépends upon an equity arising 
out of the relation of the parties, and is not barfed upon the contract 
of carriage. The obligations of the carrier, indeed, as contained in 
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the UBual bill of lading, do not embraoe the case of a part of the 
cargo carried on deck with the consent of the shipper, and not in 
pursuance of a custom of the particular trade; and the carrier is 
. therefore in such a case not liable, as such, for a jettison of such 
cargo necessary for the common safety, The loss is by the périls of 
navigation, and excepted from the liability of the carrier. Neither is 
there any- right of contribution, as between the deok-load cast over- 
board and the cargo under deck, unless the deck-load was carried in 
pursuance of a gênerai custom of the trade, of which the owners of 
the other cargo must be presumed to take notice' and to assent to. 
In that event, the right of contribution in case of loss by jettison 
would arise in favor of the cargo so carried on deck ; and, as between 
it and the ship, it would apply, without référence to such a custom, 
upon the ground that the sbip-owners had consented so to carry it. 
2 Pars. Mar. Ins. c. 5, § 3, p. 217 et seq. and cases cited. Hence, in 
the caseof Lawrence v. Minium, 17 How. 100, the carrier was exon- 
erated from liability as such for the loss of the deck-load by jettison, 
but without préjudice tothe right of the shipper to claim for a gên- 
erai average contribution. In cases of jettison of cargo, the per- 
formance of the contract of affreightment by transportation of the 
merchandise is excused by a péril of the sea, while the obligation to 
contribute in gênerai average on the part of the ship and reinaining 
cargo arises out of the relation of the parties, as brought together 
into a common and associated interest united in a single adventure 
and saved from a common péril, as appears from the case of Dupont 
V. Vance, 19 How. 162. The right of the ship to contribution is 
certainly not founded on the bill of lading; and there is no privity 
of contract between the varions and distinct shippers, between whom» 
nevertheless, the law implies, upon the facts, the obligation to make 
good their respective shares of a sacrifice made for a common ben- 
efit. It is^ therefore not inconsistent with the essential nature of the 
principle, that the right of contribution should be implied between 
other parties and interests, where relations are established by con- 
tract other than between shipper and ship-owner for the transporta- 
tion of merchandise. Accordingly the opinion was expressed by Mr. 
Arnold, (2 Mar. Ins. 398,) that "if a number of ships are lashed 
together and one takes fire, and the crews of the others unité in 
scuttling the burning ship for the safety of the rest, the loss of the 
ship so sunkis a gênerai average loss, to which ail those saved thereby 
must contribute." Thia opinion, based upon continental authorities 
alone, Mr. Parsons (2 Mar. Ins. 217, in note) doubts; and it must 
be admitted that no judicial précèdent to that effect bas been found 
in the décisions of either English or American courts; and that the 
case as put lacks the necessary élément of a common interest, united 
by consent of several owners, delivered by the authorized act of a 
common agent from an imminent péril, threatening the whole, by the 
voluntary sacriiice of a part. 
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The true principle was stated by Mr. Justice Cubtis in the case of 
The John Perkins, reported in 21 Law Beporter, 87. That -was the 
case of a libel by the owner of a fishing schooner, the Wyvem, against 
the John Perkins. The latter was drif ting helplessly, inclosed by a 
field of ice, along the shore of Massachusetts bay, and to avoid an 
apprehended collision with which, the master of the Wyvem eut hia 
cable, which, with the anchor, was lost. The claim was for a contri- 
bution in gênerai average for this loss. Mr, Justice Coetis treated 
the subject in an opinion, from which the following lengthy extraot is 
made: 

"But the question hère is whether a voliintary sacrifice made by one veà- 
sel, to avoid or escape an apprehended collision with another vessel, makes a 
case for contribution in gênerai average. It is certainly true that such a 
daim, when viewed theoretically, has an equity very similar to, if not iden- 
tical with, that on which the famous Rhodian law was founded, and ont of 
which the more modem doctrines of the law of gênerai average hâve grown. 
' Omnium oontrtbutîone saroitur quodpro omnibus datum esV Poth. Pand. 
14, 2, 1. ' Equissimum enim est, cotnmune detrimentum fteri eorum, gui 
propter amissas res aliorum consecuti sunt est merces suos salvos habuerunt.^ 
Id. 14, 2, 6. At the same time it is quite clear that the Roman law never applied 
the principle between mère strangers. The Digest (9, 2, 29, 3) says: 'Labeo 
scribit, si oum vi ventorum navis impulsa esset in fanes anchorarwm, alterius et 
nautœ funes prœcidis sunt, si nuïlo alio modo nisi prœcisis fwntbm expli- 
oare se potiunt nuïlam actionem dandam.' This is the précise case under 
considération, except that the cable is eut by the mariners of the other vessel, 
which can scarcely weaken the daim. Emerigon cites this as good law, and 
refers to the laws of Oleron and Wisby as eontaining similar rules as to the 
removal of an anchor. 1 Emer. Ins. 416, c. 12, par. 14. And at the common 
law there are cases of urgent necessity in which one whose property is de- 
stroyed bas no action; as pulling down a house to prevent the spread of a 
lire, as was resolved in Case of Sàltpetre, 12 Coke, 13, 16. See, also, Vin. 
Abr. "Necessity," PI. 8; Oovernor v. Meredith, 4 Terin R. 797; Respublica 
V. Sparhawk, 1 Dali. 363; Mayor v. Lord, 17 Wend, 290; Rttssell v. N'ew 
York, 2 Benio, 461. 

"But whether an action would or would not lie when the mariners of one 
vessel can escape only by cutting the cable of another vessel, and do so, the 
question hère is whether the law of gênerai average extends to a case where the 
cable of a vessel is eut by its crew to prevent an apprehended collision with 
another vessel. I am not aware that the right of contribution has ever been 
extended beyond those who voluntarily embarked in a common adventure. 
Very eminent writers upon maritime law hâve considered that the rigbt 
grows out of and dépends upon a contract Implied by law from the relation 
created by the contract of aflreightment. Such is the opinion of Pothier, Traite 
des contrat de louages Mar. pt. 2; Art. of Pardessus, Droit Gom. pt. 3, tit. 
4, c. 4, par. 2. Chief Justice Parsons déclares, in Whitteridge v. Norris, 6 
Mass. 131, that the requisites to a case of gênerai average are a contract by 
which distinct properties of several persons become exposed to a common 
péril, and a relief from that péril at the expense of one or more of those con- 
cemed, who thereupon are entitled to a contribution from the rest. And in 
the case of Dupont v. Vanoe, 19 How. 162, as well as in Latoreruie v. Mintum, 
17 How. 109, it will be found that the suprême court considered that the mas- 
ter, in case of necessary voluntary sacrifice to escape péril, was acting as the 
authorized agent of ail concerned in the common adventure, and so bouud ail 
by his act, — a principle which could hardly apply between mère strangers. I 
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haTe on a former occasion declared that I did net consider the right to recover a 
gênerai average contribution anses from a contract, {Sturgis v. Oary, 2 Curt. 
G. G. 384,) but from a principle of natural justice, ttiat they who hâve received 
a common beneflt from a sacrifice voluntarily made by one engaged in a com- 
mon adventure, sliould unité to make good the loss which tliat sacrifice oc- 
casioued. But I hâve never entertained a doubt that, from the relation of 
the parties to a common adventure, the law would imply a contract for the 
purpose of a remedy. Nor did I then suppose that it would be implied be- 
tween strangers, who were not united in a common adventure by one or 
more contracts of aflreiglitment. 

"The ancient as well as the modem code of sea laws proceeds upon the as- 
Bumptiou that the master, representing ail the aggregate interests by holding 
the office, has the rightful power to judge upon the sacrifice of one of the 
interests which he thus represented for the beneflt of the others. But they 
afford no ground for the position that he may judge for mère strangers, 
whose property has not been conflded to his care. In my opinion the only 
subjects bound to make contribution are those which are united together 
in a common adventure, and placed under the charge of the master of the 
vessel, with the authority to act in emergeneies as the agent of ail concerned, 
and which are relieved from a common péril by a voluntary sacrifice made 
of one of those subjects. Consequently, 1 must reject the claim for gênerai 
average." 

The decree of the district court was therefore reversed, but it was 
further stated in the opinion that the questions were so novel, and 
attended with so much difSculty, and the équitable considérations in 
favor of some of the claims were such, that it was not thought fit to 
charge the appellees with costs. 

But the éléments wanting to constitute a valid claim for a contri- 
bution in gênerai average in the case of The John Perkins, seem to 
be présent in the case of this appeal. Hère the propeller and the 
barges were not strangers. They were bound together by the contract 
of towage. They were interested together in a common adventure. 
They were engaged to and with each other for the entire voyage, and 
each interested in its successful issue, as the freight earned by each 
barge was to be shared between it and the propeller as a compensa- 
tion for its service. The barges were dépendent altogether upon the 
propeller for motive power, neither of them having any means of self- 
propulsion. They were powerless for any purposes of navigation, 
and could only by means of a single sail, gfound tackle, and steering 
apparatus, co-operate with the propeller in its control over them. 
Each barge, indeed, had its own master and orew, but they had no 
voice in the management of the propeller, nor in the conduct of their 
own craft, except in obédience to signais from the propeller. The 
master of the propeller had charge of the navigation of the whole tow 
for the voyage, and for the purposes of that navigation and to meet 
its exigencies was invested with authority to act for ail. No ingré- 
dient required by the rule to constitute a case for contribution in gên- 
erai average seoms to be lacking. There is a common adventure, in 
which distinct interests are associated by a maritime contract, by 
which the whole is placed in charge of a common agent authorized 
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to act for ail in its prosecution; and, by bis authority, a sacrifice îs 
made of part, in the présence of imminent péril, threajiening the loss 
of ail, which résulta in the safety of the remainder. 

"What is there in the circumstances and nature of the case to pre- 
vent the application of the law of gênerai average? It is suggested 
that the obligation to make contribution in such a case is inconsistent 
with the contract of towage, which alone established the relation be- 
tween the parties, and must regulate their relation, rights, and duties. 
The contract of towage undoubtedly does not embrace any stipulation 
which requires such a contribution. The towing vessel is not subjeet 
to liabilities as extensive as those of a common carrier of goods. It 
discharges its whole duty by the performance of the stipulated serv- 
ice with ordinary care and skill, It insures nothing. And it is ex- 
cused from the f urther performance of its contract when that becomes 
inconsistent with its own safety. AU that is certainly true. It was 
no breach of its contract, as bas already been admitted in this cause, 
for the propeller, under the circumstances of neeessity into which, 
with its tow, it was driven, without its fault, to save itself at the ex- 
pense of the barges, which were eut loose and cast away upon the 
rocks and beach. But the case is precisely the same when jettison 
is made of a part or the whole of the cargo. The sacrifice is not a 
breach of the contract of the common carrier, but puts an end to it, 
and is justified by the law, notwithstanding the obligation of the con- 
tract of carriage. But the contribution is not the less on that ac- 
count exacted upon principles of equity. In neither case does the 
duty to equalize the loss grow out of the contract. In both, it grows 
ont of the relation established by the contract; and that relation, so 
far as that duty is concerned, is in substance the same in both cases. 

Whether the facts necessary in law to bring the case within the 
rule, as stated, would exist in every case of towage, or in those 
cases where the towage is of the more usual kind, it is not neces- 
sary to consider or décide. The judicial resuit in the présent case 
is predicated as flowing from the relation of the parties, as founded 
npon their actual agreement, and the particular circumstances which 
arose in the course of its exécution. The relation between the par- 
ties to a contract of towage will vary according to the terms of the 
contract, and the liability of each party to the other, as well as to 
third persons, may be very différent in différent cases. In a case 
of collision (Sturges v. Boyer, M How. 110, 122) it was said by the 
suprême court that — 

"Whenever the tug, under the charge of her own master and crew, and in 
the usual and ordinary course of such an_employment, undertakes to trans- 
port another vessel, which, for the time being, has neither her master nor 
crew on board, from one point to anotlier, over waters where such accessorj' 
motive power is necessary, or usually employed, she must be held responsible 
for the proper navigation of both vessels; and third persons sufEering damage 
Éhrough the fault of those in charge of the vessels, must, under such cir- 
cumstances, look to the tug, her master or owners, for the recompense which 
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they are entîtled to claîm for any injuries that vessels or cargo may reeeive 
by such means. Assuming that the tug is a suitable vessel, properly manned 
and equipped for the undertaking, so that no degree of négligence can attach 
to the ownera ol the tow on the ground that the motive power employed by 
tliem was in an unaeaworthy condition, and the tow, under the circumstances 
supposed, is no more responsible for the conséquences of a collision ftian so 
much freight; and it is not perceived that it can make any différence in that 
behalf that a part or even the whole of the offlcers and crew of the tow are on 
board, provided it clearly appears that the tug was a seaworthy vessel, prop- 
erly manned and equipped for the enterprise, and, f rom the nature of the un- 
dertaking and the usual course of conducting it, the master and crew of the 
tow were not expected to participate in the navigation of the vessel, and were 
not guilty of any négligence or omission of duty by ref raining f rom such par- 
ticipation." 

In like manner, in such a case, the master of tbe towing vessel com- 
mands and directs, not only his own but the vessels in tow, as though 
ail together constituted but one sbip; the towis intrusted to his care, 
bound to obey his eommands and directions, and subject to his power 
as though it was mère freight. I am unable to perceive why, in such 
a case, of which the présent is an instance, the law of gênerai aver- 
age should not and does not apply. The novelty of its application in 
such circumstances is the strongest ground for rejecting it; but, where 
the principle plainly includes it, that argument ought not to prevail. 
The history of the development of the maritime and admiralty juris- 
diction in this country is not without the oocasional surprise of new 
discoveries. It was a long time, indeed, before the professional mind 
of the country accepted the idea that the great rivers and lakes, how- 
ever navigated in fact, were legally navigable where the tide did not 
ebb and flow; and the doctrine of Dupont v. Vance, 19 How. 162, by 
which a maritime lien enforceable in admiralty was recognized in 
favor of a claim for gênerai average, by reason of jettison of cargo, 
was thought to be an innovation upon the English rule, which eon- 
fined the remedy to an action of assumpsit in the courts of common 
law, or by bill in equity in the court of chancery. 

Contracts of towage, like that in the présent case, are esceptional, 
and of comparatively récent origin, peculiar, perhaps, to lake and 
river navigation. They certainly differ very essentially from the or- 
dinary and usual towing contracts for towing vessels into and ont of 
port, or for short distances in narrow and tortuous channels. It was 
in i-eference to one of such that Sir Eobert Phillimore spoke in The 
I. C. l'ottcr, L. E. 3 Adm. & Eco. 292, where tlie service to be ren- 
dered was deaned and lirai ted and for a oustomary fixed price, and 
where it was held that, even without formally abandoning the con- 
tract, the towing vessel — circumstances of serions danger having su- 
pervened, not in contemplation of the parties to the contract — was 
entitled to salvage reward for bringing her tow safely into port, on 
the ground that she would bave been justified in deserting her. The 
circumstances of the présent case preelude the application of any such 
pt-inciple; for, in regard to craft, such as the barges which constituted 
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the tow, it cannot be supposed tùat it was contemplated by the parties 
that in any emergency they could take care of themselves. _The con- 
tract in the présent case was for the whole voyage, in view of ail its 
périls and contingencies, and completely identified the propeller with 
her toAv for ail the purposes of the enterprise, the success of whioh the 
towing vessel itself, as well as the tow, had mutually agreed to share 
as the sole priée to each for their respective contributions to the com- 
mon interest. The case is more like that of two carriers who com- 
bine in a joint service; as, where on land, one furnishes motive power 
and an artificial highway, as a railroad, charging toll to the other for 
the vehicle and its contents, being the goods to be carried ; or, as in 
the case of New Jersey Steam Navigation Oo. v. Merchants' Bank, 6 
How. 344, where a steam-boat carried goods for an expressman. At 
any rate, without undertaking to specify in what manner and in what 
degree the rights and liabilities of the parties are extended beyond 
those growing ont of the more limited and ordinary contract for a 
mère towage service by such a contract as that now under considér- 
ation, it is sufficient in this case to say that it had the effect to es- 
tablish such a mutaality of interest in the enterprise as to constitute 
the towing vessel and her barges in tow a unit for the purposes of 
the voyage, so far that a voluntary sacrifice by the master in author- 
ity over ail of a part for the benefit of the remainder thereby saved 
from destruction by a péril of navigation must be compensated upon 
the principle of gênerai average. 

The decree of the district court is therefore reversed, and a decree 
will be rendered in favor of the appellants, respectively, in conformity 
with this opinion; the amount in favor of each to be ascertained by 
an intermediate référence to a master to state and adjust the propor- 
tionate contribution to be recovered against the propeller, upon thô 
principles of a gênerai average, with costs. 



Hawgood and others v. One Thousand Thbbe Hundeed and Ten 

Tons of Coal. 

(District Court, E. D. Wisconsin. June 14. 1884. 

Bemuhtiage — Lien — Bill op LADraa. 

A ghip-owner bas a lien upon the cargo for deraurrage, enforceable in the 
admiralty-, altliough the bill of iading contalns no demurrage clause. 

In Admiralty. 

Markham â Noyés, for libelants. 
Théodore G, Case, for claimant. 

Pyer, J. On the seventeenth day of August, 1882, E, E. Hefford, 
as agent for Pratt, Parker & Co., shipped on board the following 
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named vessels, at Buffalo, certain cargoes of coal, ail consigned to A. 
Pugh & Co., care of Green Bay, Winona & St. Paul Eailroad Com- 
pany, at Green Bay, Wisconsin, namely : On board the steamer Belle 
Cross, — which was a steam-barge engaged in towing other vessels and 
carrying cargoes upon the lakes, — 317 net tons of Blosaburgh coal; 
on board the sailing barge Chicago Board of Trade, 693 gross tons of 
chestnut coal ; on board the sailing barge George H. Wand, 638 gross 
tons of stove coal; on board the sailing barge Little Jake, 654 net 
tons of stove coal; and on board the sailing barge S. Clément, 783 
net tons of stove coal ; of ail which vessels the libelants were the own- 
ers. Freight was to be paid at the rates of 85 cents per ton for the 
cargo of chestnut coal, and 90 cents per ton for ail the other cargoes. 
The bills of lading provided that the consignée was to discharge car- 
goes without expense to the masters of the vessels, who were to col- 
lect the freight, but they contained no stipulation as to the time within 
which the cargoes were to be unloaded at their destination, nor as to 
the payment of demurrage in case of détentions in unloading. The 
vessels, sailing as a fleet, left Buffalo with their cargoes about August 
17th, and arrivedat Green Bay on the twenty-eighth of that month. 
They were there detained, in part, because of the previous arrivai 
of other vessels awaiting discharge of cargoes, but principally for 
want of facilities for unloading, until the fifth of September, when 
the last of the fleet was unloaded. The entire cargoes were placed 
upon the docks of the railroad company, but a portion of the coal 
was unloaded under an assertion of a lien for demurrage, and a spé- 
cial custodian thereof was placed in charge by one of the libelants, 
and continued in charge until the coal was seized by the marshal 
upon monition issued in the présent suit. The libelants' right to re- 
cover is contested upon every ground of défense set up in the answer, 
but the only question that will be considered in this opinion is that 
of the right of the libelants to maintain this suit in rem upon their 
claim for demurrage. The contention of counsel for the claimant is 
that in the absence of any stipulation in the bills of lading limiting the 
time within which the cargoes should be unloaded, or providing for 
the payment of demurrage in case of unreasonable détention, the 
libelants can assert no lien upon the cargo for loss or damage occa- 
sioned by such détention; and therefore that in sueh case a suit in 
rem is not maintainable in admiralty, but that the remedy of the own- 
ers of the vessels, if any, is one exclusively in personam against the 
consignée of the cargoes. From quite an early period there has been 
a good deal of controversy in the common-law courts, and later in 
some of the admiralty courts, upon the subject of the rights of ship- 
owners and other carriers with référence to claims for demurrage. 
The question seems to hâve most frequently come up in suits between 
ship-owner and consignée, and hence direct authority is not abun- 
dant upon the précise point hère in judgment. 

Two English cases [Phillips v. Rodie, 15 East, 547, and Birley v. 
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Gladstone, 3 Maule & S. 205) are much relied on in argument by 
counsel for the claimant, who insists that they déclare to this day 
the law governing a case like the présent. Both were common-law 
actions. Phillips v. Rodie was a suit in trover, brought by the as- 
signée . in bankruptoy of the charterer of a vessel and consignée of 
the cargo for 179 baies of cptton which were in the possession of the 
ship-owner, and held by him on a claim for dead freight and dé- 
marrage. It was decided that wbere the freighter of a ship cove- 
nanted that if she should net be fuUy laden he would not only pay 
for the goods on board, but also for so mueh in addition as the ship 
would hâve oarried for which he had stipulated to pay freight ac- 
cording to différent rates, the ship-owner had no lien upon the goods 
actually on board for the amount of the dead freight; in other words, 
for 'the compensation in damages which he was entitled to for the 
freighter 's breach of con tract in not putting a full loading on board. 
The ground on which the judgment of the court proceeded seems 
to hâve been that there was nothing to which a lien could attach. 
The claim was for freight not earned, and which it was claimed the 
ship-owner ought to hâve earned, or unliquidated compensation for 
the loss of freight recoverable in the absence and place of freight. 
Nothing was said about demurrage, apart from the question of dead 
freight; but, as the ship-owner's claim included demurrage, and as 
it was held that the plaintiff could maintain his action, it must be 
implied that the judgment of the court was that there was no lien 
upon the goods, either for dead freight or demurrage. Birley v. Glad- 
stone was an action by the assignée of the freighter to recover money 
paid by him to the ship-owners under protest, which money was de- 
manded by the ship-owners in respect of goods which were put on 
board the vessel at the loading port, but were afterwards relanded 
and restored to the agent of the freighter, under process of law, at 
the loading port, and for dead freight and demurrage. The action 
was assumpsit. By the charter-party the ship-owner covenanted to 
receive a full cargo, and the freighter to load the same, and to pay 
80 much for every ton of freight which should be delivered at the 
King's beams, at Liverpool, and so much per diem for demurrage. 
The parties mutually bonnd themselves — the ship-owners the ship, 
and the freighter the goods to be laden on board — in a pénal sum 
for the performance of every article contained in the charter-party ; 
and it was adjudged that the ship-owners had no lien upon the goods 
actually brought home to Liverpool for the sum of money claimed to 
be due on account of goods which were put on board at the loading 
port, but afterwards relanded and restored to the frèighter's agent, 
under process of law, at such port, nor for the sum claimed for dead 
freight and demurrage; and Phillips v, Rodie was cited in the judg- 
ment as décisive authority upon the points, 

It would, perhaps, be enough to say of thèse cases that as tney 
were suits at common law, requiring judgments upon the common-law 
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rights of the parties, they are not to be regarded as declaratory of the 
principlea of law -which now govern courts of admiralty in determin- 
ing questions like the présent. In this conneotion the remarks of 
Judge LowBLL in the case of The Hyperion's Cargo, 2 Low. 94, are 
very pertinent. He says : 

" When the common law of Englan.I was modified by the introduction of 
many niles from the law-raercliant, the former law had noprocess forenforc- 
ing this reciprocal privilège of the ship and the goods, [that is, the privilège 
which lias its origin in tbe iule that the ship is bound to the merchandise and 
1 he meiohaudise to the ship,] and had succeeded in repressing the only court 
that had the requisite modes of action, and was therefore obliged to say that 
it could not recognize the maxim even when embodied in express contract, 
as it usually is in English charter-parties. Birley v. Gladstone, 3 Maule & 
S. 205; Gladstone v. Biiiey, 2 Mer. 401, From the time of those décisions 
to that of Gray v. Carr, L. E. 6 Q. B. 522, the history of this question in the 
courts of common law in Bngland lias been that of a struggle between the 
bhip-owners to create liens by stipulation, espeeially liens for demurrage, and 
of the courts to narrow the stipulations by construction. See Phillips v. 
Rodie, 15 East, 547; Faltli v. B. I. Co. 4 Barn. & Aid. 630; How v. Kirch- 
ner, U Moore, P. C. 21; Tindal v. Taylor, 4 El. & Bl. 219; Bishop v. Ware, 
3 Camp. 360. In nearly ail the cases the obvious inlent of the parties has 
been disregarded, and a remedy ref used for a violated right. In this country 
the courts of admiralty hâve retained their proper jurisdiction, and can en- 
foree the privilège by whichever paity tliis action may be invoked. Dupont 
de Nemours v. Vanœ, 19 How. 1(32; The Belfast, 7 Wall. 624; The Maggie 
Hammond, 9 Wall. 450." 

Ând upon the point whether the privilège extenda to demurrage, 
not expressly stipulated for in the bill of lading, — 
" The cases at common law do not afford much aid, because they recognize 
no gênerai responsibility of the goods to the ship, but only a right of retainer, 
which they say cannot be conveniently exercised in support of a demand for 
unliquidated damages, — a point of no conséquence in the admiralty." 

Thèse remarks are applicable to the cases of Crommclin v. N. Y. dt 
H. R. R. Go. 4 Keyes, 90, and G. é N. W. Ry. Go. v. Jenkins, 103 
III. 588, cited on the argument. It was once held, and by some 
courts is yet held, that, in the absence of a stipulation in the bill of 
lading providingfor the payment of demurrage, no claim for damages 
can be made. In Jesson v. Solly, 4 Taunt. 52, it was decided that 
if a consignée accept goods under a bill of lading, at the bottom of 
■which is a mémorandum that the ship is to be cleared in 16 days, 
and £8 per day demurrage be paid after that time, the master, upon 
delivery of the goods, may recover demurrage against the consignée. 
In Brouncker v. Scott, 4 Taunt. 1, which was a suit in aasumpsit by 
the master of a ship upon an implied promise to pay demurrage, 
Mansfield, C. J., said: 

"This form of action for demurrage, without a spécial contract to that ef- 
fect, is not of long standing, even in the case where the owners of the ship 
are the plaintiffs; and, as it générâtes a question whether the time elapsed 
was a reasonable time, and also what is a reasonable compensation for the 
use of the ship, it would be much better if it had not been encouraged, and 
'!' the owner had always made it a subject of spécial contract." 
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See, alBO, Young v. MoeUér, 5 El & El. 755, ând Kell v. Anderion, 
10 ilees. & W. 498, 

And in Gage v. Morse, 12 Allen, 410, -which was a suit at law by 
the owners of a vessel against the consignée named in the bill of lad- 
ing for demurrage, it was held that if a bill of lading contains no pro- 
vision for the payment of demurrage by the consignée, he is not lia- 
ble therefor, even upon his acceptance of the cargo; citing Jesson v. 
Solly and Yoang v. Moeller, supra, and Chappel v. Comfart, 10 G. B. 
(N. S.) 802, and Smith v. Sieveking, 5 El. & Bl. 589. But, it was 
held otherwise in admiralty, where the consignée was the freighter, 
in Sprague v. West, 1 Abb. Adm. 548, a leading case, decided by 
Judge Bbtts, in which, upon a review of the authorities, he said : 

"Courts of admiralty act upon the rights arising out of maritime transac- 
tions, without regaid tp modes or names of actions, and indépendant of ail 
forms. The suggestion that demurrage can be claimed upon the footing of 
express contract alone is undoubtedly giving too narrow an effect to thé 
term. Every improper détention of a vessel may be considered a demurrage, 
and compensation in that name be obtained for it. 2 Hagg. Adm. 317; The 
Apollon, 9 Wheat. 362." 

In The M. S. Bacon v. Trahsp. Go. 3 Fed. Eep. 344, it was held that 
an express stipulation for demurrage in a contract of affreightment 
is not neeessary to entitle the owner of a vessel to compensation for 
her unnecessary or iihproper détention in loading or unloading; 
"Reasonable promptitude in delivering a cargo at its point of ship- 
ment, and in receiving it at its destination, is a duty inaplied in such 
contracts ; and for a violation of it, damages, in the nature of demur- 
rage, are recoverable. This is too well-settled, both in England and 
in this country, to need discussion or authority." 

The observations of Judge Blodgett in Fulton t. Blake, 5 Biss. 
375, 376, are also in point : 

"Ail persons engaged in dealing with ships, whether master, crew, or 
consignée, are bound to give them dispatch, and wlioever causes any unrea- 
sonal)le delay is answerable in damages. A consignée to wbom the cargo of 
a vessel is consigned shouid, within the time prescribed by the usage of the 
port, after notice of the arrivai of a vessel, furnish a suitable place for un- 
loading or he shall pay damages for détention, whether demUrrage be noted 
on the bill o£ lading or not. It may not be what is technically câlleâ demur- 
rage in the books, but it is damages for unreasonable détention, unless the 
vessel has arrived so far out of her expected time as to make such; prompt 
dispatch unreasonable." See, also. Cross v. Beard, 26 N. Y. 85. 

It is thus apparent that, in the présent state of décision, there is 
no ground for the contention, at least in a court of admiralty, that 
the right to maintain , a claim for demurrage or damages for unrea- 
sonable détention of a vessel is dépendent upon the existence of a 
demurrage clause in the bill of lading. That an admiralty action in 
personam will lie, in such case, against the consignée of the cargo, if 
he is responsible for such détention, is also beyond question, whether 
the bill of lading contains any stipulation on the subject or not. 
Why has not the ship-owner also a lien on the cargo for demurrage, 
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and why may not such a lien be enforced in the admiralty? Temur^ 
rage is merely an allowance or compensation for the delay or déten- 
tion aï & vessel. The Appollon, 9 Wheat. 362. It is only an extended 
frejght or reward to the vessel in compensation of the earnings she 
is improperly caused to lose. Sprague v. West, supra; Holt, Bule 
Eoad, pt. 3, c. 1. Wh/ should the right of the ship-owner be limited 
in the admiralty to a oommon-law lien, when, in faot, that right is 
dépendent on the law-merchant, which extends the lien or privilège 
to ail charges, damages, and expenses growing out of the affreight- 
ment ? By the gênerai maritime law, the ship is bound to the mer- 
chandise and the marchandise to the ship. It is the doctrine of the 
law-merchant that the master or ship-owner contracts rather with 
the marchandise than the shipper; and, as is remarked by Judg© 
Sheplhy in Donaldson v. McDowell, 1 Holmes, 290, "it necessarily 
follows from this that the marchandise is liable for whatever th& 
shipper is liable." It is unimportant that a demurrage claim is un- 
liquidated. Admiralty takes cognizance of many claims that are un- 
liquidated, such as salvage claims, demands for injury to goods, and 
claims on acoount of non-delivery of cargo. In the présent extended 
jurisdiction of the admiralty, and libéral récognition of the rights of 
parties interested in lake navigation and commerce, no sonnd reason 
is apparent why the ship-owner's privilège or lien should not be ex- 
tended to demurrage. The relation of the ship to the cargo and of 
the cargo to the ship is reeiprocal. If the ship is bound to safely 
deliver the cargo to the consignée, without exemption from liability, 
except such as may be named in the bill of lading, the cargo ought 
to be answerable for the neglect of the consignée to duly reeeive it. 
The cargo may be libeled for freight. Why not for the extended 
freight which the vessel is improperly caused to lose, where, as in this 
case, the consignée is the owner of the cargo ? It may be libeled 
for gênerai average and numerous other demands. "As in this coun- 
try courts of admiralty bave frequently exercised their jurisdiction ta 
enforce the privilège where the cargo bas been libeled for freight, 
gênerai average, and other charges, there seems to be no just ground 
for making an exception and refusing a remedy for a violation of 
duty and right in the case of demurrage, which, under circumstances 
like those in the présent case, is as much a charge or damage which 
the master may lawfuUy demand, and for which he bas a privilège 
against the cargo, as the freight itself , of which demurrage is only an 
extension." Donaldson v. McDowell, supra. In that case, and in 
the case of The Hyperion's Cargo, supra, it was adjudged that the 
ship has a privilège against the cargo for demurrage or damages, in 
the nature of demurrage, enforceable in the admiralty, when the cargo 
has not béôn received within a reasonable time, through fault of the 
consignée, although the bill of lading contains no demurrage clause ; 
and it wonld, undoubtedly, hâve been sufficient had I simply ref erred 
,to those cases, and to the reasoning of the learned judges who decided. 
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them, as quite oonclusive upon the question. See, also, 275 Tons of 
Minerai Phosphates, 9 Fed. Eep. 209. 

But the course of argument bas led me to consider the question and 
the authorities at some length, and I am constrained to say that if 
the question were an original one I should hâve little hésitation iij 
corciing to the conclusion announced. The libelants received from 
the consignée, or the consignee's représentative, the freight money 
due theni, but it was received under protest and subject to the de- 
murrage claim; and, upon the facts shown, I am of the opinion that 
the lien for demurrage was not waived or lost by reason of ànything 
that transpired in relation to delivery of the cargoea or receipt of thé 
freight moneys. 

Decree for libelants. 



The Isaao May. 

{District Court, K D. New York. September,1884.) 

Maeitimb Lien — PBioBiTy — Moutoagb — Advance to Piiocurb Rbleasb of 
Vb88BI<— Subrogation. 

The steam-barge Isaac May, while lying at the port of Chicago, was libeled 
by P. for a breach of a charter-party the year previous, and seized by the mar- 
shal, whereupon her owner etfected a settletneot and release of the vessel by 
paying $1,500 to P., which was advanced to him by libelant under the express 
agreement that libelant should bave a lien on the vessel,— the s&me security 
that P. had. ffeld, that libelant had a lien for the money so advanced supe- 
rior to the lien of the holder of an overdue mortgage, who had permitted tbe 
owner to compromise the suit and remain in possession and management of the 
barge, no fraud or collusion between ihe owner and libelant being charge4, 
and it not appearing that the owner had any valid défense to the suit. 

Motion to Confirm Report of Commissioner in Favor of Libelant. 

George Wadsworth, for libelant. 

Willis 0. Chapin, for respondent. 

CoxB, J. The steam-barge Isaac May, a Canadian vessel, was 
heretofore sold and the proceeds paid into the registry of the court. 
The libelant, Francis B. Leys, as holder of a maritime lien, seeks to 
reeover of the fund in court $l,50é and interest theréon. The re- 
spondent, Robert Moat, as mortgagee, disputes this clâim. In June, 
1883, the Isaac May was lying at the port of Chicago. She was there 
libeled by Robert H. Pugh and seized by the marshal of the North- 
ern district of lUinois, the libel alleging a breach of a charter-party 
the year previous. Her owner, Milton S. May, was with her at Chi- 
cago and effected a settlement with Pugh for $1,.500. Being without 
funds he tèlegraphed to the Ubelant, who is a banker at London, 
Canada, to advance the money. This was done upon the expjress 
agreement that libelant should hâve a lien upon the vessel; the same 
■eecurity that Pugh had. The money was received and paid, and the 
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vessel, having taken a large cargo of grain, proceeded on her voyage. 

The question to be determined is, lias the libelant a lien superior 
to the respondent's mortgage ? I think he bas. That the Chicago 
libel atated a cause of action for which the vessel was chargeable 
there can be no doubt. In compromising this suit, in the manner 
indicated, May bound himself not only, but also the respondent, who, 
as holder of an overdue mortgage, permitted him to remain in pos- 
session and management of the barge. The Canada, 7 Fed. Eep. 
730. Pugh alleged gross négligence on the part of the vessel's master 
as a reason for the failure to perform his contraet. This charge was 
admitted by May. He intêrposed no défense. He had none which 
he thought available. The lien thus became absolute. The libelant 
made the advance, understanding that he was to be subrogated to 
Pugh's rights. He would not bave parted with his money except 
upon this express agreement. May could never hâve defended against 
his claim. No one who was bound by May's action can défend. The 
respondent was so bound. 

But it is insisted that the évidence discloses a défense to Pugh's 
libel which might hâve been intêrposed. That the évidence shows 
this is disputed. The respondent relies for confirmation of his posi- 
tion upon a statement made by May to libelant a month af ter the 
transaction in Chicago, to-the effeet that they could not perform their 
contraet with Pugh on account of "distress in weather." In other 
words May told libelant that the delay was the fault of the weather 
and not his fault, but that the court would not accept such excuse, 
"and he was sure to be beaten." It is upon this statement that 
the respondent bases his -argument that Pugh had no claim against 
the barge, and, therefore, libelant bas none. The answer is twofold: 
First, May's statements to libelant do not prove thefact; and, sec- 
ond, if they did, the time to assert the défense was in answer to Pugh's 
iibel. It is now too late. A mortgagee can hardly maintain the po- 
sition that one who bas advanced money aotually paid for necessary 
supplies furnished a distressed vessel in a foreign port bas no lien 
because the supplies were warranted, and were found to be of infe- 
rior quality. The answer that the master received the supplies with- 
out objection and paid the money for them, is conclusive. The best 
proof of the justice of Pugh's claim is its payment. The libelant is 
an innocent party who was assured of the existence of the lien and 
advanced his money in good faith to aid the barge when she was in 
dire necessity. There is no pretense that there was any fraud or 
collusion between him and May, or that he knew, or could hâve known, 
of any défense at the time of the advance. Justice demands that the 
agreement fairly made and fairly performed by the libelant should 
be upheld. 

The conclusion reached by the commissioner is correct, and his 
report should be confirmed. 
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McAlpine and others v. Hedgës and others. 
(Oircuit Court, D. Indîana. September 6, 1884.) 

1 Fraijdtjlbnt Convbyancb — Statute op Limitations — Ookoealmeiït of 
Fraud. 

The making of a deed to defraud creditors, and keeping it oflE of the record 
b\- ail of the persons concerned in and cognizant of the transactions, combined 
•with their piirposed silence upon the subject, ts such a concealment as will 
prevent the statute of liraiiations from running until there has been a discov- 
ery of the fraud. 

2. Same — Kecokd Title— Lien of Judgmbnt — Clajm of Title thbough Un- 
KBCOKDED Deeds — PaiiCHASER's Ignorancb OF Unrecobdbd Deed. 

One who takes tille to land apparently perfect of record, and which seems 
of record to be, as in fact at law it is, subject to the lien of a jutigment, cannot 
afterwârds, upon learuing that fraudulent unrecorded deeds had been made, 
be allowed to claim title through thera, in order to defeat the lien of ihe judg- 
ment when at the time of his purchase he had no knowledge of the existence 
of the deeds, and supposed that he was getting the title as it appeared of record. 

Chancery. On plea and demurrer to bill. 

McDonald, Butler & Mason, for plaintiffs. 

Baker, Hord é Heitdricks, for respondents. 

Woods, J. The bill shows the recovery by the complainants of a 
judgment against John W. Hedges, and that shortly before the date 
of the judgment Hedges, for the purpose of defrauding the complain- 
ants, secretly conveyed certain real estate of which he was owner to 
another, who, in aid of the fraudulent design, conveyed the same to 
said Hedges and his wife, in whom the title in part remains, and that 
for the same fraudulent purpose the parties thereto had kept thèse 
deeds off the record and ooncealed the fact of their exécution. To 
this bill the respondents Hedges and wife hâve interposed a plea of 
the statute of limitations, wherein it is alleged simply that the cause 
of action did not accrue within six years before the commencement of 
the suit, Is it a good plea ? 

If the action were at law, or governed by the Indiana Code, the 
averments of the bill in respect to the concealment of the alleged 
fraud should probably be regarded as an attempt to anticipate the 
défense, and consequently rejected or disregarded as immaterial upon 
consi.da'-ation of the plea; or, if this be not so, the plea should, per- 
haps, be construed as meaning that the alleged concealment had oc- 
curred and ended six years or more before the bringing of the action. 
But, the case being in equity, the allégations of the bill in respect to 
the secret nature and concealment of the fraud I suppose must be 
regarded as relevant and proper, and, since not specifieally denied by 
the plea, must be taken as confessed, and the plea construed as 
meaning that the fraud in its origin only — that is, the making of the 
deeds — ocourred outside the statutory limit. So regarded, the plea, 
in my judgment, is not good, It is claimed that the bill shows no 
affirmative act of concealment after the exécution of the deeds; and 
in Bome of the decided cases expressions hâve been used to the effect 
v.2lF,no.ll — 44 
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that affirmative subséquent aots of concealment are necessary to atop 
the running of the statute; but, ■when considered ■with référence to 
tbe faots upon which thèse décisions were made, they do not go to the 
full extent claimed for them. When a fraud is of a secret nature, 
and in the particular case has been conceived and executed upon 
such a plan as to secure contipued secrecy, without further acts of 
concealment except silence, the statute ought not to run until there 
has been a discovery. In such a case it may well be said to hâve 
been a continuous concealment. The making of a fraudulent deed, 
and the keeping of it ofif the record by ail the persons concemed in 
and cognizant of the transaction, combined with their purposed si- 
lence upon the subject, it certainly will not do to say is not a con- 
cealment, for which relief may be granted. See Meader v. Norton, 
11 Wall. 442; Garr v. Hilton, 1 Curt. C. C. 238; Vane v. Vane, L. 
B.,8 Ch. 383; Rolfe v. Gregory, 4 De G., J. & S, 576; Hovenden v. 
Annesley, 2 Schoales & L* 634; Buckner v. Calcote, 28 Miss. 568. 
Cited to the contrary : Wynne v. Cornelison, 52 Ind. 319; Jackson v. 
Buchanan, 59 Ind. 390; Musselman v. Kent, 33 Ind. 458; Pilcher v. 
Flinn, 30 Ind. 202 ; Boyd v. Boyd, 27 Ind. 429. 

In respect to the question raised by the défendants Gérard, who 
hâve demurred to the bill, the proper conclusion may be less clear. 
As already stated, the bill shows that, as against the Hedges and 
their grantee in the alleged fraudulent deed, the judgment reoovered 
by the complaînants became, under the Indiana statutes concerning 
fraudulent conveyances, a valid lien upon the land in dispute. See 
In re Lowe, 19 Fed. Eep. 589. The charges of the bill against the 
Gerards are to the effect that af ter the rendition of the judgraent, and 
while it remained of record an actual as well as apparent lien upon the 
land, Hedges and wife conveyed a described part of the real estate in 
question to one Garrison, "who took the same subject to the lien of 
complainant's judgment, * ♦ * having no knowledge of said un- 
recorded deeds, but f ully believing said real estate to be the property 
of said John W. Hedges, as in fact it was," and afterwards conveyed 
the same part to the Gerards, "who took the same subject to said 
judgment, they having no knowledge of said unrecorded deeds, and 
supposing that they derived title only through John W. Hedges as 
owner, and not through him and his wife as tenants by entireties." 
Counsol for respondents say : 

"We insist in this connection on the two following propositions: (1) That 
judgraent liens are not within the protecting policy of our recording acts. 
(2) That the question of the ability of John W. Hedges and wife to convey 
to the Garrisons a good title, dépends, not on the knowledge of the Garrisons 
of the existence or non-existence of ail or any of the deeds in Hedges' chain 
of title, but it depended on the simple existence of those deeds, and the want 
of notice of the alleged fraudulent character of those deeds. 

"The recording act of the state (Rev. St. 1881, § 2931) provides ' that every 
conveyance, mortgage, etc., shall be reoorded in the county where the lands 
lie,' and if not so recorded within the time prescribed in that section, 'shall 
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be fraudulent and void as against any subséquent purchasér, lessee, or mort- 
gagee, in good faith, for a valuable considération.* A Judicial décision was 
hardly necessary to establish the proposition that a judgment créditer is 
neither a purchaser, lessee, or mortgagee; but, nevertheless, tlie suprême 
court bas decided that proposition to the fullest extent. Sparks v. 8tate 
Bank, 7 Blackf. 469; Doe v. Hurd, Id. 510; Runyan v. MoClellan, 24 Ind. 
165. Even a previously acquired équitable interest inlands bas priority over 
the gênerai lien resulting from a judgment against the holder of the légal 
title. Jones v. Rhoads, 74 Ind. 510; Montioello, eto., Co. v. Loughry, 72 Ind. 
562. In Wiseman v. HutcMnson, 20 Ind. 40, upon the question whether 
parties who claimed through an unrecorded deed were bound by récitals in 
the deed, it was held that the claimant was so bound. The court said: « The 
registry law has no application to the case. The défendant Remlinger was 
bound to notice the récitals in the deed from Simpson to Wiseman, not be- 
cause the deed was recorded, but because she claimed through it, That deed 
constitutes a part of her chain of title, and she waa bound to kno w its contents 
and récitals whether it was recorded or otherwise.' In the case at bar * * * 
the Garrisons and Gerards would hâve been bound by any récitals in thèse 
(unrecorded) deeds whether they had ever learned the contents of the deeds or 
not. * * « If this is true, the same parties must be entitled to the bene- 
flts of the same deeds, just as if they had been recorded in time.'" 

It may be remarked, though it is perhaps not material to the dis- 
cussion, that the doctrine that the gênerai lien of a judgment upon 
land is subject to any and ail adverse equities or daims, whether 
secret and tinknown, or recorded and known, does not prevail in 
Indiana against an assignée of a judgment who pays value and takes 
the assignment in good faith. Flanders v. O'Brien, 46 Ind, 284; 
Huffman v. Copeland, 86 Ind. 224, and cases cited. The complain- 
ants, however, sue, not as assignées, but as judgment plaintififs, and 
are therefore subject to the gênerai doctrine, so far as it is pertinent 
to the question presented; but in my judgment it has little or no ap- 
plication. The policy of the recording acts is not involved or mate- 
rial to be considered, except incidentally, because the deeds in con- 
troversy are not assailed for want of registration, but for alleged fraud 
in their exécution. The attack is not made nnder the recording act 
quoted from in argument, but under another section, (Eev. St. 1881, 
§ 4920,) which déclares that ail conveyances of lands made with in- 
tent to defraud creditors "shall be void as to the persons sought to 
be defrauded;" and only as it may affeet the rights of parties under 
this act can it be material to consider the law concerning the regis' 
tration of deeds. 

The question presented, therefore, is whether or liot, under the 
facts alleged in the bill, the respondents who demur can claim title 
under unrecorded deeds, of which they had no knowledge when they 
purchased, to the injury of the plaintififs, as against whom the deeds 
were in fact fraudulent and void, or Voidable. As against a prier 
mortgage or deed honestly made to a good-faith purchaser, the gên- 
erai lien of a judgment must unquestionably yield; but this by no 
means supports the proposition involved in the facts presented, that 
one may take a title apparently perfeet of record, and which seems 
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of record to be, aa in fact by law it is, subject io the lien of a ]*odg- 
ment, and afterwards, upon learning that fraudaient deeds had been 
made, be allowed to claim title tLrough them in order to defeat the 
lien of the judgment, tliough at the time ot his purchase he had no 
knowledge of the existence of the deeds, and supposed he was getting 
the title as it appeared of record. It is true that the owner of land, 
or ono asserting title, is bound by the contents and récitals of ail 
deeds in the chain of title which he claims. But it is not true, as I 
suppose, and has ne ver been decided, that a purchaser is bound by 
the contents of unrecorded and unknown deeds which were not es- 
sential to the chain of title as it appeared of record, or as otherwise 
made known to him. It often happens, as may well be supposed, 
honestly as well as for fraudaient purposes, that titles after varions 
mesne conveyances return to some prior owner, and if the convey- 
ances which constitute such a loop in the chain of title should, for 
any renson, bave been left olî the record, it would be a startling prop- 
osition indeed that ail subséquent grantees must take notice of their 
contents. Under such a doctrine, if not positively dangerous the 
regibtry laws would certainly be made comparatively useless. 

It is not true, therefore, that if the deeds in question had contained 
récitals to their préjudice, the Garrisons and Gerards would bave been 
bound thereby, unless,' indeed, when they learned of their existence, 
they had chosen to claim under them. If not inconsistent with the 
rights of others, they might, doubtleas, bave had such an élection; but 
upon the facts stated in this bill it would be unjust to permit its ex- 
ercise. As against the plaintififs the deeds were void, and their judg- 
ment constituted, under the Indiana statutes, an actual lien upon the 
premisesj (Rev. St. 1881, §§ 608, 762; In re Lowe, supra;) and as 
that lien was apparent of record when the demurring défendants and 
their immédiate grantors purchased, I perceive no just or équitable 
ground upon which they can be permitted to contest it. They may 
hâve paid f ull price for the land in actual ignorance of the judgment ; 
the bill is silent in respect to this fact; but as the judgment was 
of record in the county, and, as the title stood, was apparently as well 
as in fact a lien, they were bound to take notice of it, and ought not 
now to escape the conclusion by claiming under deeds, upon the faith 
or knowledge of which they had never acted, and which, if adverse 
to them, they might hâve disavowed and rejected, because unrecorded 
and unknown to them. They say that they are innocent purchasers 
under thèse deeds, because they bought in ignorance of the frauda- 
ient purpose for which they were made. It is a sujGQcient answer 
that in fact they, did not purchase under thèse deeds, are not bound 
by them unless they choose to be, and, as against the plaintiffs, they 
ought not to exercise this choiee. If there are equities in the respective 
, claims of the parties, to say the least they are equal ; while the légal po- 
sition of the oomplainants, as it seems to me, is distinctly the stronger. 

The plea and demurrer, therefore, are each overruled. 
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WiGHT and others v. Dubois and others. 

(Circuit Court, V. Colorado. October 8, 1884.) 

1. Minéral Lands — Titlb — Relation op Clamants. 

The goverament, as a land-owner, ollers its minerai lands for sale upon cer- 
tain prescribed conditions, compliance with which is a matter of settlement 
between the owner and purchaser alone, and with which no étranger to the 
title tan interfère. 

2. Samk — Advehse Claims— Publication op Notice. 

Publication Of notice is process bringing ail adverse claimants into court, 
and if no adverse claims are presented it is conclusively presumed that none 
exist, and tliat no third pnrtics liave any rights or equities in the land. 

3. SaIIB— PiîOTEST— CONTESÏ BEFOIÎK LaND-OFFICB. 

After publication of notice, tlie only riglit or privilège remaining to any third 
parties is ihat of protest or objection filed with the land department, and cog- 
nizableonly tbeie. If sustaincd l)y the department, the proceedings had byap- 
plicant are set aside ; if overruled, the prolestor or objector is without further 
remedy. 

In Eqnity. Pétition for rehearing. 

A. W. Rucker and H. B. Johnson, for complainants. 

L. G. Rockwell and /. B. Bissell, for défendants. 

Bkewer, J. This case cornes before me on a pétition for rehear- 
ing on an order of Judge Hallbtt, denying an injunction. The de- 
fendants hâve a patent, and therefore hold the légal title. It is be- 
yond question that, as a matter of fact, they diseovered minerai 
within the limits of their location. It is also beyond question that 
they complied with ail the preliminary steps for obtaining a patent, 
including the 60 days' publication of notice, and that no adverse claim 
was iiled by the complainants or their grantors during the pendeney 
of such publication. It also appears that after the publication of 
notice had been completed the complainants challenged before the 
local land-office, as well as before the department at Washington, 
the right of the défendant to a patent. That contest was protracted. 
Many hearings wece had before the local land-office as well as at 
Washington, and as the resuit thereof the title of the défendants 
was sustained and the patent issued. Question is made as to whether 
thé défendants diseovered minerai in their discovery shaft, and also 
whether complainants had diseovered minerai prior to the publica- 
tion of the notice. 

Now, Rome gênerai propQsitions may well be stated : First, the 
government, as the original owner, ofïers the title to thèse minerai 
lands upon certain conditions to whomsoever discovers minerai. The 
amount of land it will convey to eaoh locator is limited, and certain 
forms of procédure are prescribed, but the primai fact is tha,t the 
lands are offered to those who discover the minerai. In this matter 
the government resembles a private land-owner who makes an offer 
to sell his lands upon specified conditions. When the patent issues 
the title passes from the government, and no one can question that 
title who bas not prior thereto, by compliance with the conditions 
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À. 

prescribed by the governmeut, himself acquired an interest în the 
lànd. It matters ûot what wrong the patentée may hâve perpetrated 
upon the government; it, and it alone, can complain. In other 
words, when grantor and grantee are satisfied, a Etranger has nothing 
to say. In Smelting Co. v. Kent, 104 U. S. 647, speaking of this ques- 
tion, the court says : 

"This complainant cannot be heard unless he connect himself with the 
original source of title, so as to be able to aver that his rights are injuriously 
affected by the existence of the patent, and he must possess such equities as 
will control the légal title in the patentee's hands. Boggs v. Mining Co. 14 
Cal. 279. It does not lie in the mouth of a stranger to the title to complain 
of the act of the government with respect to it. If the government is dis- 
satisfled, it can, on its own account, authorize proceedings to vacate the pat- 
ent or limit its opération. " 

8o, whether or not it is essential, under the state law, that there 
be a discovery of minerai in the discovery shaft, no one can raise 
that question after the issue of the patent, unless he hâve prior equi- 
ties in the land. Indeed, as the primai fact is the discovery of min- 
erai, I do not see how the government can avoid its patent on the 
ground that there was no minerai discovered in the discovery shaft, 
provided it was, in fact, discovered within the location ; and this, not- 
withstanding it may be conceded that the state law is operative, and 
requires a discovery in the discovery shaft. This, like the time of 
publication of notice, the ûling of the plat, etc., is mère matter of 
procédure, and, if the substantive fact of the discovery of minerai ex- 
ists, I do not see how the government, for any irregularities or defects 
of procédure, can equitably avoid its patent. 

Âgain, it is, as stated, conceded that no adverse claim was ûled 
by the complainants, and I think it foUows therefrom that judgment 
has gone against them as to ail claims which they may bave had 
or supposed they had. The language of the statute is somewhat pe- 
culiar, and its peculiarities were oommented upon by Judge Hallett 
in the opinion filed. It reads : 

"If no adverse claim shall hâve been flled with the register and the receiver 
of the proper land-offlce at the expiration of the sixty days of publication, it 
Bhall be assumed that the applicant is entitled to a patent upon the payment 
to the proper offlcer of $5 per acre, and that no adverse claim exists; and 
thereafter no objection from third parties to the issuance of a patent shall be 
heard, exeept it be shown that the applicant haa failed to comply with the 
terms of this chapter." Section 2325. Eev. St. 

"It shall be assumed that no adverse claim exists." By whom 
assumed, for what purpose, and to what estent? By the govern- 
ment, the owner of the land, the party offering it for sale ; in order 
that the claims of ail other parties to the land and the benefit of 
the owner's offer be presénted and determined, and that thereafter 
the government may deal with the applicant alone, inquiring simply 
whether he has performed the prescribed conditions; and conclu- 
sively assumed. The proceedings before the land department are ju- 
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dioial, or quasi judicial, at least. The puyication is process. It 
brings ail adverse claimants into court, and, failing to assert their 
claims, they stand, at the expiration of the notice, in default. True, 
no adverse claimant or supposed claimant may be named in the 
notice; no process may be served personally upon him; but that 
does not avoid the notice, or weaken its sufficiency to bring such 
party into court. This is not the only case known to the law ia 
■which parties not named in a notice are by it brought into court 
and their rights adjudicated. Unknown hoirs are often thus brought 
in by a published notice. Tax proceedings, condemnations of rights 
of way, admiralty cases, and many others présent familiar illustra- 
tions. The sufficiency of the notice in thèse cases is unquestioned, 
even though the adverse claimant be not named, and no personal 
service be had. And if the parties be brought in, obviously it is that 
their claims be presented aud determined. The succeeding section 
provides how such claims, if presented, shall be determined. Even 
without such section the purpose would be apparent. It would be 
grievous wrong to leave disputed claims unsettled, and when the 
owner of lands making such gênerai offer prescribes time, place, 
tribunal, and manner of settling adverse claims, such provisions are 
a part and condition of the oflfer, and should be vigorously insisted 
upon by the courts. 

Conciusively assumed, any other rule would destroy the practical 
value of the provisions. If, notwithstanding his failure to adverse, 
a party may still présent and litigate his rights, of what use to ad- 
verse? A failure to do so might give his adversary the advantage of 
a. prima fade title, but the reai question, the absolute rights, would 
remain undetermined. The applicant would hesitate to improve and 
develop his property because ignorant of what contesfcs were before 
him, what claims might be presented. And the contestant might 
wait till the évidence in favor of the applicant's right had ceased 
to exist, or passed beyond his control, and then unexpectedly corne 
fOrward with his claims. I do not mean that cases may not arise in 
which equity will interfère thereafter, if there be équitable grounds 
for interférence, as where, by the acts of the applicants, those who 
might bave adversed hâve been prevented, deceived, or misled; but 
uniess such équitable reasons exist, and none such appear in this 
case, he who fails to adverse until the expiration of publication is ab- 
solutely eut off, and cannot be heard to say that he bas prior rights. 

Judge Hallbtt, in his opinion, finds that thepe complainants were 
in a position to adverse at the time of this publication. Notwith- 
standing the averments of the last bill and the affidavit of Mr. Wight, 
I think the gênerai scope of the testimony sustains that finding. But 
it is said by counsel that, under the last clause of the âtatute quoted, 
any person may object that the applicant bas failed to comply with 
the terms of the cha.pter; and why should they not hâve the same 
privilège as strangers? Hâve they forfeited this right by failing to 
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adverse? It becomes necessary to see what rights this last clause 
gives. I think ail that it oovers is the right to anybody to corne in 
and enter his protest or objection; in other words, to say to the offi- 
cers of the government that the applicant bas not complied with the 
terms of the statute, and to insist that tbere shall be an examination 
by snch ofîQcers to see if the terms hâve in fact been complied with. 
He does not appear as a party asserting his own rights; but if we 
may, so to speak, parallel thèse proceedings with those in a court, 
such an objector appears as an amicus curice, — a friend of the court, 
— to suggest that there bas been error, and that the proceedings be 
stayed until further examination can be had. Such a protest does 
not bring the protestant into court for the assertion of bis own title 
or rights ; does not revivify rights lost by a failure to adverse. True, 
if the protest or objection is sustained, the proceedings will be set 
aside, new ones must be commenced, and then the objector may be 
in a position to assert his rights ; but if the protest or objection be 
not sustained, the objector, like an amicus curiœ, bas nothing more 
to say in the matter. In other words, the right to protest is not the 
right to contest. The latter is lost by the failure to adverse. The 
former remains open to every one, holders of adverse claims as well 
as others. But the protest is only to the ofBcers of the government, 
challenges only the applicant's claims, and in no manner brings up 
for considération any claims of the protestant. Such a protest can 
be made only before the land department, and, if there rejeeted, the 
protestant bas no further standing to be heard anywhere. The pro- 
test cannot be made the basis of any litigation in the courts, for the 
courts are only open to those who bave rights to assert; they sit for 
the détermination of controversies. They do not, at the instance of 
étrangers, review the regularity of proceedings between parties who 
are compétent to détermine such regularity, and who do not them- 
selves invite any judicial détermination. 

Thèse in brief are my views, and, without pursuing the discussion 
further, I sum up thèse propositions: First, the government, as a 
land-owner, offers its lands for sale upon certain prescribed condi- 
tions, compliance with whieh is a matter of settlement between the 
owner and purchaser alone, and with which no stranger to the title 
can interfère; second, publication of notice is process bringing ail ad- 
verse claimants into court, and if no adverse claims are presented it 
is conclusively presumed that none exist, and that no tbird parties 
bave any rights or equities in the land; third, thereafter the only 
right or privilège remaining to any third parties is that of protest or 
objection filed with the land department, and cognizable only there; 
if sustained by the department, the proceedings had by the applicant 
are set aside ; if overruled, the protestant or objector is without fur- 
ther right or remedy. 

Entertaining thèse views, I think the pétition for rebearing must 
be deniev-^ 
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Atkins V. VoLMER and others. 

{Circuit Court, D. Minnesota. October, 1884.) 

1. Meohanic's LiBp— Mortgagb — Nbcessabt Pabtibs to a Fobeolosttbb — 

PiiiOKiTr op Liens. 

An assignée of a mechanic's lien is a necessary party to a suit to foreclose a 
mortgage given after the lien commenced, although tbe mortgagee had no 
knowleage of the existence of the same and the mortgage was Sied of record 
before the commencement of statutory proceedings to enforce said lien. 

2. Same — Ejectment. 

A purchaser at the sale of such a mortgage by advertisement acquired no 
right to eject a purchaser at a sale made under final decree in proceedings to 
enforce the mechanic's lien, the mortgagee under above oircumstances being 
in the position of a subséquent incumbrancer to the mechanic'8 lien bolder. 

This is an action of ejectment, andj a jury being waived, is tried by 
the court. The facts are briefly thèse : John Leavey, owner of the 
land in controversy, mortgaged the same to A. A. MeLeod, June 14, 
1877, to secure thepayment of $400, due June 14, 1882. Tbe mort- 
gagee assigned tbe mortgage to the plaintiff, which was recorded Jan- 
uary 26, 1878, On December 28, 1877, in certain proceedings com- 
menced to enforce a lien under the mechanic's lien lawof Minnesota, 
a judgment and decree was ordered by the court, adjudging the amount 
due/ for raaterials, etc., furnished in the érection of structures on the 
land, and decreeing the same a spécifie lien thereon, commencing 
August 22, 1876. The proceedings to enforce the lien were com- 
menced by Hersey, Bean & Brown, making Leavey, the owner of the 
land, a party. The mortgagee and bis assignée, the plaintiff, knew 
nothing of the mechanic's claim or lien, and were not served with 
notice of the proceedings. On default on tbe conditions and terms 
of the mortgage, it was foreclosed by advertisement, and the land 
described therein sold June 18, 1879, and purchased by tbe assignée 
and owner of the mortgage, and tbe title acquired by the sale perfected 
in the purchaser. No notice was served upon the mechanic's lien 
bolder, whose judgment was entered of record previous to tbe first 
publication of the notice of foreclosure. A final decree in the suit 
to enforce tbe mechanic's lien was entered, confirming the purchaser's 
title by virtue of the sale to enforce ihe lien 

S. L. Pierce, for plaintiff. 

Castle dt Castle for défendants. 

Nelson, J. The foreclosure of tbe mortgage by advertisement did 
not effect the mechanic's lien, and the plaintiff's title acquired at the 
sale was subject to the claim of Hersey, Bean & Brown, who en- 
foreed the lien. The défendant Volmer, who succeeded to tbeir title, 
took possession of tbe premises soon after bis purcbase, and is at 
least in the situation of a mortgagee in possession by permission of 
tbe mortgagor. Although the plaintiff's mortgage was filed of record 
previous to the commencement of the proceedings to enforce the lien 
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of défendant' S grantors, it did not thereby taie precedence as a prior 
lien. The mechanic's Uen operated as suoh from the time of furnish- 
ing the materials, which commenced August 22, 1876, and the stat- 
utory stepB necessary to complète and perfect it being pursued, the 
plaintiffs acquired, by foreclosure of the mortgage and purchase at 
the sale, no right to ejeot the défendant Volmer from the premises. 
The plaintiff in this case, standing in the position of a subséquent in- 
cumbrancer to the lien of the défendant Volmer's grantors, which 
has never been paid, is not entitled to recover in this proceeding. 
It is not necessary to décide at this time whether a bill to redeem 
■will lie. The cases cited from Indiana and Illinois are not décisive 
of an interprétation of the mechanic's lien law of Minnesota. The 
objections of the plaintiff to the validity of the proceedings, etc., 
taken at the trial, are overruied. 

Judgment will be entered in favor of the défendants. 



Watsoîî V, Centenniaij Mut. Life Ass'n.* 
{Cireuit Court, B. D. Missouri. September 24, 1884.) 

1. LîSUKANCE— iMPIilED COKTKACT OF MaRKIAGE. 

A. and B. lived together as husband and wife and recognlzed eaoh other as 
such in their intercourse with friends, for 10 years, tliough na marriage cere- 
naony had been performed. A. provided for both, and B., llke a wife, kept 
house for him ; but in taking out a policy of insurance on liis life for B.'a 
benefll, A. had her name inserted as Mrs. B. instead of Mrs. A. In an action 
by B. on the policy, Jield, that B. was A.'a wife, and had an insurable interest 
in his life. 

2. SaME — MiSBEPKBSfNTATIOKS — WAlVBR. 

Where, after discoveiing that an aasured has made misrepresentationa to it 
in his application for a policy, an insurance compauy continues to coUect as- 
sessmenta, it thereby waives any right it may hâve to déclare the policy ob- 
tained by such misrepresentatlons invalid. 

Action On Policy of Insurance. 

Hugo Muench, for plaintiff. 

Davis d Davis, for défendant. 

Beewee, J., (orally.) Two défenses are interposed in this case: 
First, that the complainant was not the wife of the insured, and had 
no insurable interest ; and, second, that in the application for the pol- 
icy the insured represented himself as a steam-boat man, whereas, as 
a matter of fact, he was a gambler by profession. 

In référence to the first question, the testimony indisputably shows 
that for 10 years prior to the death of the insured he and the com- 
plaiaant lived together as husband and wife. There was no ceremony 
at the institution of that relation, but they lived together as husband 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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and wite continuously during those years in the same tome, recognized 
as such by each other and by ail in whose society they lived, he provid- 
ing as husband for her and she taking oare of the hoasehold duties, botb 
visiting her friands and being introduced, when with them or travel- 
ing, as husband and wife. While in that relation he took ont an in- 
surance in her name as Mrs. Nellie Brooks. The mère name cannot 
change the fact of the mutual relations of the parties. The faet 
that no ceremony took place at the time the relation was entered 
npon does not prevent them, under the décisions of this court, as 
well as the suprême court of the state, from being adjudged as hus- 
band and wife; and, beiug in such a relation, she had an insurable 
interest, and can maintain this action. 

As far as the other défense is concemed, that he was a gambler 
instead of a steam-boat man, the facts are that he had been a steam- 
boat man, but, perhaps, during the last few years prier to his death, 
had ceased to go up and down the river. But that fact was known 
to the Company at least as early as May 24, 1883. After that it sent 
its notices for assessment, which were directed to him and paid by 
her, and thus the knowledge of the fact, even if a material fact, and 
such as to vitiate the policy, having been brought home to the Com- 
pany, any objection on that account was waived by it. Indeed, it is 
questionable whether, under the statutes of the state of Missouri, re- 
ferred to by counsel in his brief, that otherwise would constitute any 
défense, because it does not appear that it was material to the risk, 
and no tender of moneys received on account of the policy was made 
by answer or on the trial. The decree, therefore, will go for the 
complainant as prayed. 



Shbllkt ». St. Ghables Cotjntt Coubt and another.' 

(Gireuit Court, E. D. Missouri, September 20. 1884. 1 

1. Municipal Bonds— Bonds not "Ordebs." 

Bonds issued under the act of the gênerai asaembly of Missouri concerning 
the réclamation of swamp lands, approved March 14, 1870, are not "ordera" 
or warrants within the meaning of section 8 of the act of March 3, 1869, and 
are payable at maturity, regardless of the order of their présentation for pay- 
ment. 

2. Same — Pbomotion dp Suits foe Colmiction of Taxes — Equitable Lien. 

The fact that delinquent taxes, levied for the payraent of county bonds of a 
certain class, hâve been collected and paid into the county treasury through 
the instrumentality of an attorney, acting for a holder of bonds of that class, 
does not entitle such bondholder to a lien upon the funds so collected, 

Mandamus. Demurrer to return. 
1 Reported by Benj. P. Uex, Esq., of the St. Louis bar. 
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This is a proeeeding by mandamus against the judgesof thé county 
court of St. Charles county, in the state of Missouri, and the treasurer 
of said county, to enforce the satisfaction of a judgment rendered iu 
this court upon certain bonds and coupons issued by St. Charles 
county, under the act of March 14, 18T0, for the improvement of 
certain swamp lands. The relator allèges that said treasurer bas 
$1,687.50 in bis hands, which should be applied towards the payment 
of said judgment, and that the payment of said sum npon the bonds 
merged in said judgment bas been demanded and refused. In answer 
to an alternative writ of mandamus, directed to him and said judges, 
said treasurer bas made a return in which he substantially admits 
the possession of $1,687.50 as proceeds of a tax levied to pay the 
bonds in judgment merged; but, in déniai of relator 's rights to a per- 
emptory writ, said treasurer sets up that tbe taxes levied in pursuance 
of the act of 1870, for the payment of bonds and coupons issued there- 
urider, became in great part delinquent for the years 1873 to 1877, in- 
clusive; that from sales made under exécution issued on judgments 
rendered upon suits brougbt by the collecter to recover the same, 
certain moneys were coUected, out of which the attorneys for tho 
collecter, as well as the collector bimself, retained as fées certain sums 
in excess of the légal allowance, which sums so illegally retained 
were refunded on suit brought by the county court, and paid into said 
treasurer's hands, and constitute the fund nowin his possession; that 
the suits instituted for the recovery of said taxes and illégal allow- 
ances were promoted by one Théodore McDearmon, an attorney who 
reprèsented two parties, who together owned $5,500 of bonds issued 
under said act, and which matured before those merged in the reia- 
tor's judgment ; that payment of said fund upon tbe bonds merged in 
the relator's judgment had been refused, when demanded, beeause of 
the aforesaid facts, and beeause said McDearmon had previously, and 
before said fund came into said treasurer's hands, demanded payment 
of the bonds owned by his clients, and the demand, though refused, had 
been duly noted as required by law. In conclusion the respondent 
states that he is ready and willing to pay over said sum to the proper 
party, but does not know whetker it should be paid to the relator or 
McDearmon's clients. To this return the relator demurs. 

E. B. Sherzer, for relator. 

Dyer, Lee, de Ellis, for respondent. 

Breweb, J., (prally.) In the mandamus proeeeding against St. 
Charles county, as far as the proceedings are now concerned against 
the treasurer, there are two questions presented by him : First, that 
under the law of 1869, which provided for the issue of warrants, 
they were to be paid in the order of their présentation to the county 
treasurer, and the provisions of that law are invoked on behalf of 
tbe fund now in the hands of the county treasurer. We do not 
think that law applicable. The law of 1870 provided for the issue 
of bonds running through a certain séries of years. There is a vast 
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différence between bonds and warrants. Warrants are gênerai or- 
ders payable when funds are found, and there is propriety in the 
rule providingthat they shall be paid in theorderof présentation, the 
time of présentation to be indorsed by the treasurer on the warrants. 
But bonds are obligations payable at a definite time, running through 
a séries of years. They are payable when the time of their maturity 
arrives, independent of any présentation. So we think, impliedly, 
the law of 1870 does away with that restriction as to payment in 
order of présentation. The other question is that there is a sort of 
équitable lien on thèse funds in favor of the holders of some other 
claims, by reason of the faot that this fund was brought to the treas- 
ury through the instrumentality of the attorney of such olaimants. 
We fail to see how that lien can exist. There was a légal duty to 
collect this fund, and, if urged by and at the instance of some other 
party, that fund was coUected, such urgency or interférence or ef- 
fort on bis part does not give to him an équitable lien on the funds. 
So we think the mandamus must go directing the county treasurer to 
pay over this money. 



Case of the Unusbd Tag. 

In re Ah Kee. 

{Circuit Court, D. Càlifornia. September 22, 1884.) 

1. Chinebb Immigration — Custom-Housb Tag— Cbrtipicate — Acrs of 1882 

ABTD 1884. 

A Chinese laboïer, in Sjeptember, 1883, went back to China, after obtaining 
from the custom-house oflacer a "tag " entitling him to the certiflcate required 
by the act of 1882, but without procuring the certiflcate itself, and in August, 
1884, returned to the United States and sought to land by virtue of his " tag." 
Held, that the act of 1884, which déclares that the certificats issued to thelaborer 
should be the only évidence permissible to eatahlish his riglit to re-enter the 
United States, was as appHcable to the certiflcate issued under the act of 1882, 
aa to a certiflcate issued under the act of 1884, and that he was not entitled to 
re-enter. 

2. Bamk — Rbmoval dp CnruAMAN TjNiiAWPULLT Rbtubnbd — Ddtt op Stbam- 

Bhip Company. 

The acts of congress, both original and amendatory, contemplate that par- 
ties unlawfully bringing hère Chinese labortrs prohibited from landing shall 
take them back to the country from which they are brought, or, at least, be- 
yond the jurisdiction of the United States ; and a steam-ship coinpany cannot 
escape from this duty by the departure of the vessel on which they are brought, 
or any change in its ofÔcers or management. , 

Per FiBiiD, Justice. 
8. Samb — Habbas Corpus — Relbasb op Chinaman on Bail — Dbpabtukb op 
Vesbel — Kemanding to Mastbr on Return op Vessel— Refusai, op Mas- 
tbr to Reoeivb Him — Penalties. 

When, on proceedings by habeas corpus to test the right of a Chinese laborer 
to re-enter the United States, his body is produced in court, the court may 
order that he continue in the custody of the party detaining him, oi»commit 



702 FBDEBAIi BEPORTEB. 

him to the custody of the marslial, or release him on bail to awalt a décision 
of the question, and wlien he has been released on bail he is still deemed in the 
custody of the law, and as never having been landed ; and if, before final dé- 
cision, the vessel on which he was brought départs on its regular trip, wheu 
she returns ha may be remanded to the master, whether he is the one who pro- 
duced him or another, and a refusai to receive him when so remanded would 
constitute an alding ànd abetting or permitting tlie landing of a persou unlavr- 
fully, within the provisions of sections 1 and 2 of the restriction act, and both 
the master and the ship under his command would incur the penaltiea pro> 
nounced by sections 10, 11, and 12 of the act. 
' Per Sawybr, J. 

On Habeas Corpus. 

T. D. Riordan and L. I. Mowry, for petitioner. 

S, G, Hilborn and Garroll Cook, for the United States. 

FiBLD, Justice. The petitioner is a Ghinese laborer and a snbject 
of the emperor of China. He resided in the United States on the sev- 
enteenth of November, 1880, and until September 3, 1883. He then 
went back to China without the certificate required under the restric- 
tion act of 1882, which would hâve enabled him to return to this 
country. Previous to his departure he applied to the collector of cus- 
toms at the port of San Francisco for such certificate, and, as he al- 
lèges, the provisions of the law for the registration of a description of 
his occupation, résidence, and âge, and of the physical marks and 
peculiarities nocessary to his identification were complied with by the 
collector, and from him the petitioner received a white tag, which en- 
titled him to the desired certificate. The act of congress appears to 
contemplate the présence of the collector in person, or by deputy, on 
board of a vessel cleared or about to sail to a foreign port with Ghi- 
nese laborers, and his making while on the vessel a list of them, with 
the particulars mentioned of each one for his identification, such par- 
ticulars to be entered in proper books to be kept for that purpose. 
To carry out thèse provisions on board of the vessel was found to be 
impracticable. Passengers are not generally expected or even al- 
lowed to be on board of a vessel many hours before its departure, and 
the time consumed in the examination of eaeh laborer, if such exam- 
ination were had on board, would necessarily greatly limit the num- 
ber to whom a certificate could be furnished, — a small portion of 
those who would désire to départ by each vessel of the Une of steam- 
ers now plying between this port and China. To obviate the delays 
which would otherwise arise, the officers of customs at San Francisco 
hâve preseribed rules requiring Ghinese laborers intending to leave 
and yet desirous of returning to the United States to attend at the 
custom-house in advance of the departure of the vessel, and undergo 
the preparatory examination. That being satisfactory, a white tag 
is given to the laborer, in exchange for which a certificate is issued 
to him on board of the steamer. Thèse régulations are designed to 
facilitate the departure of laborers without unnecessary dela.y on 
board of the vessel, and, being reasonable, rnay properly be insisted 
upon. The essent'al requirement of the law is the registry of the par- 
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tîculars tespectîng each laborer, so as to îdentify him. Tho place 
\7here tbe examinatiou is bad is not au indispensable part of tbe re- 
quirement. 

Tbe petitioner having, as be allèges, secured his white tag, went 
aboard of thé steamer City of Pékin, at San Francisco, when abont 
to départ for China, expecting there to receive in exchange for it a 
certiâcate entitling him to returu, and was informed that the officer 
charged to deliver such certiâcate bad already been aboard of the 
vessel and lef t. Tbe petitioner accordingly went among his country- 
men on tbe vessel, witbout furtber inquiry for tbe officer, and left 
witbout his certificate. In Augnst, 1884, hâ returned to the port of 
San Francisco in tbe steam-ehip City of New York, and sougbt to 
land by virtue of his tag, whicb he presented to tbe coUector. Upon 
examination of tbe records in the coUector's office it appeared that 
the certificate intended for him bad been presented by another per* 
son, wbo bad arrived on a previous steamer, and by virtue of it had 
been allowed to land. The certificate was, upon such landing, can- 
celed. The petitioner was accordingly not allowed by the coUeetor 
to land, and be now seeks to secure a right to land from the court. 

It is by no means clear that the petitioner would not bave fonnd 
the officer baving his certificate bad proper inquiry been made. His 
willingness to départ witbout effort for that purpose tends to create 
a suspicion as to his conduct. But assuming that there was no pur- 
pose to facilitate the use of the certificate by another, whilst he re- 
tained tbe tag, no relief can be afforded him on this application. 

The restriction act of May 6, 1882, suspended after 90 days from 
its passage, and for tbe period of 10 years from its date, tbe right of 
Chinese laborers to come to tbe United States, or, if already come, 
to remain unless they were within the United States On tbe séven- 
teenth of November, 1880, or should come before the expiration of 
90 days after the passage of the act. For the purpose of identifying 
the laborers in the United States on the seventeenth of November, 
or coming within tbe 90 days mentioned, and in order to fumish 
tbem with proper évidence to départ from and return to the United 
States, tbe act provided that a certificate, as already described, after 
registration of the particulars mentioned, should be issued to the la- 
borer ; and the amendatory act of 1884 déclares that "said certificate 
sball be the ouly évidence permissible to establish his right of re-en- 
try." This déclaration is as applicable to tbe certificate issued under 
tbe act of 1882, as to that issued under the act of 1884. In the face 
of its clear and emphatic direction, nothing can be taken as an équiv- 
alent or substitute for the certificate. It matters not that the peti- 
tioner was entitled to bave a certificate from the collecter. If he bas 
not got it, tbe court cannot belp him. That is the "only évidence 
permissible, " says the statute, and tbe court bas no power to dispense 
with its requirement in any case, however great its hardship. The 
court is itself but the servant of the law, and equally bound with 
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others to follow and obey it. If the collector ^refuses to the Chinese 
laborer any rights to which, under the restriction act, he is entitled, 
he should apply to the superior of the collector at Washington, the 
head of the treasury department, for proper instructions to him. The 
court bas no supervising jurisdiction over the manner in which he 
discharges his duty. 

The writ must theref ore be discharged and the petitioner be re- 
naanded. If, as stated by counsel, the vessel on which the petitioner 
arrived has left the port of San Francisco eince his arrivai, the mar- 
shal can place him on any other vessel of the steam-ship company, 
when it is about to départ for China; to be deported, and for the ex- 
penses attending the charge of the party and his removal the com- 
pany wili be Ijable. Act of 1884, § 12. The acts of congress, both 
original and amendatory, contemplate that parties unlawfully bring- 
ing hère laborers prohibited from landing, shall take them back to 
the country from which they are brought, or at least beyond the Ju- 
risdiction of the United States; and the steam-ship company cannot 
escape from this duty by the departure of the vessel on which they 
are brought, or any change in its ofiBoers or management. 

Writ dismissed and petitioner remanded. 

Sawyeb, J. On the argument of this case before myself and the 
district judge we were both satisfied that the petitioner was not en- 
titled to land on the présentation to the deputy collector of his pre- 
liminary white tag, delivered to him at the custom-house as évidence 
of his right to the proper certificate, accompanied by the explanation 
given of his failure to produce the certificate required by the act, and 
the other évidence, satisfactory if admissible, produced of his rési- 
dence in San Francisco at the date of the treaty of November 17, 
1880; and we were prepared to décide that he must be remanded to 
the custody of the master of the steam-ship on which he arrived, to 
be transported to China, whence he came. 

We held, in the case of In re Leong Yick Dew, 19 Fed. Eep. 490, 
that under the act of 1882, in force at the date of his departure, the 
prescribed certificate is the only évidence tipon which a Chinese la- 
borer, to whom the provisions of section 4 are applicable, can be per- 
mitted to land. The same ruling was made by the district judge in 
the case of In re Shong Toon, 21 Fed. Eep. 386. Under the amend- 
atory act of 1884, if that act were applicable, the certificate pre- 
scribed in section 4 of the act is in express terms made the only évi- 
dence upon which a Chinese laborer, to whom the provisions of that 
section are applicable, is authorized to be landed. The language is 
not open to any other possible construction. Such was the view, 
generally expressed, taken by us in the case of In re Ah Quan, 21 
Fed. Eep. 182. 

The petitioner in this case was, undoubtedly, entitled to his cer- 
tificate, but he was négligent in not procuring it. It was his own 
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fault that he departed without it. At ail events, whether he was 
négligent or not, the law prescribes this certificate as the only évi- 
dence of his right to re-enter the country, and we are not authorized 
to dispense with it on the grounds set up, or any other. If he did 
not obtain his certificate, it was not the fault of the law. The certif- 
icate is made by the statute the only admissible évidence of a right 
to re-enter the United States. If, from his own failure to pursue 
the mode prescribed by the statute, and reasonable régulations made 
by the collector for the purpose of faeilitating the performance of the 
duties imposed upon him by law in relation to departing Ghinese, a 
party fails to obtain the prescribed certificate; or if, for any reason, 
the officers appointed to exécute the law either rightfully or wrong- 
fully refuse to furnish the certificate, this affords no ground for the 
courts to dispense with it. No dispenaing power has been conferred 
upon the courts. The fault is not with the law, in such cases, but 
with the party himself, or in the administration of the law by the 
duly-appointed officers, and the remedy, in either case, is not to be 
found in any dispensing power in the courts. The courts must ad- 
minister the law as they find it, however severe in its requirements, 
and they are not authorized to amend or abrogate it. If the law 
Works hardship in particular cases, the remedy must be sought else- 
where. While this was our view, the question is one of international 
importance, and there being no appeai to the suprême court, where 
Buch questions should be determined, and a justice of that court, 
having jurisdiction to détermine the question in the circuit court, be- 
ing daily expected, we deemed it but just and proper that the ques- 
tion should be reargued and resubmitted for our joint considération 
and décision. Our own views, it was thought, might possibly be modi- 
fied by consultation and further diseussioUj or, in case of a différ- 
ence of opinion, the question involved, of so great importance, might 
then be brought before the highest tribunal of the land on a certifi- 
cate of opposition of opinion, and thus be authoritatively and finally 
determined. Upon such further argument and considération we are 
fully confirmed in the correctness of the conclusion before reaehed, 
and we tberefore concur in the order remanding the petitioner. 

It has been suggested that the steam-ship has departed, and the 
question has arisen and been fully argued as to what shall be done 
with the petitioner in that case. Section 9 of the act requires the 
collector of the port, or his deputy, to go on board steam-ships from 
foreign ports having on board Ghinese passengers, examine such 
passengers, and compare the required certificates produeed with his 
list and with the passengers. And it then provides that "no passen- 
ger shall be allowed to land in the United States from such vessel in 
violation of law." They are to remain on the vessel, to be carried 
away from the country, and the master who should permit, or aid and 
abet, the unlawful landing of orie of such persons would be guilty 
of the offense created by the statute. In obédience to the determi- 
v.2lF,no.ll— 45 
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nation of the collector in this case, the master refused to permît the 
petitioner to land, and, this détention being claimed to be unlawful, 
a writ of haheas corpus was sued ont to bave the question as to 
whether tbe détention is lawful or unlawful judicially determined. 
This is a right which the law of the land gives him. The number of 
this class of cases is such that it is found impossible, in practice, to 
détermine ail the cases before the departure of the steamer, and it 
becomes necessary, in such cases, to take the petitioner into the cus- 
tody of the court, otherwise he would be carried beyondits jurisdiction 
pending the proceeding, and his pétition be thus rendered of no avail. 
"When the body is produced in court the petitioner is, for the time 
being, in the custody of the law, and he can be temporarily committed 
to the custody of the party producing him, if deemed safe to do so, or 
committed to the custody of the marshal, or admitted to bail, until 
the lawfulness of thé détention can be inquired into and determined. 
In such case, when the steamer is àbout to regularly départ on its 
duly appointed voyage, and a party so confined is produced on a writ 
of haheas corpus and admitted to bail, or committed to the custody 
of the marshal pending the investigation, although actually on shore 
he is only provisionally so, and he bas not, in contemplation of law, 
been landed, but only held in the custody of the law till it can be 
determined whether or not he is entitled to land. "When that ques- 
tion has been determined against the petitioner, I hâve no doubt of 
the power of the court to remand him on board the ship to the cus- 
tody of the master, whether it be the same master or another who 
has in the mean time taken his place ; and, if the ship has departed 
pending the proceeding, that the petitioner can be detained by the 
marshal, by the order of court, till the return of the ship, to be 
then placed on board by the marshal in the custody of the master, 
and that it is the duty of the master to receive him, and not there- 
after to permit him to land. In such case the party has only been 
provisionally taken from the ship out of the custody of the master, 
who detains him in his character as master controUing the ship, and 
not in his individual personal character. He is taken into the cus- 
tody of the law solely for the purpose of securing his discharge in 
case his détention proves to be unlawful. He has not, in contempla- 
tion of law, been landed at ail; he is still under eontrol. 

It has been suggested that the master might refuse to receive him 
after his departure and subséquent return to port. So he might re- 
fuse to receive him before his departure. But in either event, as 
the petitioner bas been only provisionally in the custody of the law, 
and not landed in contemplation of law, such refusai would, in my 
judgment, constitute an aiding and abetting or permitting the landing 
of a person not lawfuUy entitled to enter the United States, within 
the meaning of the provisions of sections 1 and 3 of the restriction 
act, and both the master so aiding and abetting or permitting the 
unlawful landing, and the ship under his command, would incur the 
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penalties denounced by sections 10, 11, and 12 of saîd aot. The 
vessel — the instrument, or the res — employed in unlawfuUy bringing 
the party into the United States, as well as its master, ia held re- 
sponsible as a participant in the unlawful act. In case it is made 
to appear, by the return of the marshal, tbat the vessel bas departed, 
I bave no doubt of the authority of the court, under the proviBions 
of section 12. of the act, by its writ or order, to empower the marshal 
to remove the petitioner remanded to the country 'whence he came, 
by any other vessel conveniently available for the purpose, at the ex- 
pense of the United States, as being a person "found to be one not 
lawfuUy entitled to be or remain in the United States." The direc- 
tion contained in the statute, "cause to be removed," involves the 
power to use the neoessary means to accomplish the required object. 
We so substantially held in In re Chon Goo Pool. And the district 
judge also so held in the case of In re Chin Ah Sooey, 21 Fed. Rep. 
393. This power existing in the court, I can perceive no good reason 
why the order remanding the petitioner may not, in the first instance, 
be in the alternative, commanding the marshal to return him to the 
custody of the master of the vessel on which he came, and, in case 
it shall be found by the marshal that the vessel is gone, that he place 
him on board on the return of the vessel ; or, on the direction of the 
court, that he remove him to the country whence he came, upon any 
other vessel conveniently available for the purpose, at the expense of 
the United States, to be afterwards recovered from the parties liable 
therefor under the statute. 

In my judgment, the petitioner must be remanded, and in case it 
shall prove to be impracticable to return him on board the vessel on 
which he came, by reason of the departure and probable non-retum 
of the vessel at an early day, that the marshal be directed to return 
him tç China, whence he came, on some other vessel available for 
the purpose, at the expense of the United States, which expense may 
be recovered, under section 12, from the parties responsible for bring- 
ing him hither. 



Wellino and others ». Cbanb and others. 

{Circuit Court, D. Nm Jersey. Seplember 23, 1884.) 

Patbnts for Inventions — Composition fou Artipicial Ivort — Novbltt. 

Patent No. 89,531, granted April 27, 1869, to William M. Welling, for an Itn- 
proved composition for artiflcial ivory, is void for want of noveltjr, and because 
it does not disclose an advance in the art. 

On Bill, etc. Suit No. 3. 

Bette, Atterhury d Betts, for complainant 

Bowland Cox, tôt défendants. 
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Nixon, J. This suit is brought to recover profits and damages for 
the infringement of letters patent numbered 89,531, dated April 27, 
1869, and granted to William M. Welling, for an "improved compo- 
sition for artificial ivory." 

The défendants contend that the patent is void (1) because it is 
wanting in novelty ; (2) because the spécification is fatally defective; 
and (3) because the patent does not disclose an advance in the art, 
The patent is for a composition. The patentée claims that he has 
invented and made a new and useful compound resembling ivory. 
In the spécifications he states that he uses of kaolin, in fine powder, 
abôut ten parts, by weight, to one part, by weight, of shellac, also 
finely ground. After intimately mixing thèse powders together, by 
sifting or otherwise, and adding, if desired, a small portion of gum 
camphor, he passes the product through heated rollers that melt the 
shellac and produce a plastic mâss, which renders the union of the 
shellac and kaolin so intimate that the mass is homogeneous, and 
when pressed into molds, wbile still warm, has the appearance of 
ivory. Différent colors of the article may be secured by adding any ■ 
desired coloring matter with the kaolin and shellac. 

The new composition, for which the patent was granted, eonsists 
of a mechanical mixture of kaolin and shellac in certain definite pro- 
portions, — the kaolin to give it body, and the shellac to efiPeot an ad- 
hésion of the parts. The testimony shows that the use of thèse in- 
grédients, in combination, was not new. A number of patents were 
exhibited to prove this. In some of them, kaolin is specifically men- 
tioned as a désirable body-giving agent, in connection with shellac, 
to impart adhesiveness. In others, "ail earths,dried and powdered," 
"finely powdered porcelain, or other baked earths," "argilaceous 
earths," and like descriptions of inert materials, are designated, and 
it will hardly be disputed that ail of thèse substances are équivalents 
of kaolin. It was no more invention to substitute kaolin for any of 
thèse, than to make door-knobs of clay or porcelain, instead of iron, 
brass, wood, or glass, which has been previously used. See Hotch- 
kiss V. Greenwood, 11 How. 248; Smith v. Goodyear Go. 93 U. S. 
486. 

The only questions left in the case are, whether this combination, 
in the proportions stated in the patent, produced any new and use- 
ful resuit; and, if so, whether the défendants bave infringed by using 
it in thèse proportions. I think that both of thèse questions must 
be answered in the négative, and against the complainants. The 
weight of the évidence does not give support to the alleged value of 
the patented composition, oxcept for poker checks and martingale 
rings. It is not strong enough to be useful in the manufacture of 
billiard balls, piano keys, knife handles, or any articles which are 
liable to be cracked or broken by coming in contact with other sub- 
stances. 

It is also quite clear that the proportions mentioned m the patent 
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do not yield the best results, and that the patentée himself early 
abandoned their use. He says he does not remember when he quit 
using two parts of kaolin to one of shellac, but that he ascertained 
some years ago that, in order to secure a more ivory-like appearance 
to the manufactured articles in making up the composition, he was 
obliged to reduce the quantity of kaolin, and to substitute therefor 
"a lead," and that he varied the proportions so muoh that in some 
cases he used equàl parts of kaolin and shellac, and in others one 
part of shellac and from one and a quarter to one and three-quarters 
of kaolin, and one part of "a lead." It does not appear that the 
défendants hâve adhered any more closely to the proportions of the 
patent than the patentée himself. After fuU considération, I am not 
able to give any construction to the claim of the patent which will 
constitute them infringers, and the bill of complaint must be dis- 
missed, with costs. 



Beown Manuf'g Co. V. Deeee and others. 

(Oïreuii Court, 2f. D. Illinois. August 4, 1884.) 

Patents fob Inventions— Couplinqs for CuLTivATons— Claim 1 of Patent 
No. 190,816— Païentabilitt— Anticipation— Infuisgkment. 

The flrst daim of lettera patent No. 190,816, granted to William P. Brown, 
May 15, 1877, for an improvement in couplings for cultivatora, conatrued, and 
held, that Brown's device was a patentable invention, not anticipated by Coon- 
rod's patent of 1867, Stover's patent of 1870, or Haslup's patent of 1872, and 
was infringed by the device of défendant. 

In Equity. 

A. W. Train and George H. Christy, for complainant. 

West é Bond and Coburn é Thacher, for défendant. 

BlodoetT, J. The complainant in this case seeks an injunctiôn 
and accounting against the défendant for the alleged infringement of 
the iirst claim of patent No. 190,816, granted to William P. Brown, 
May 15, 1877, for an improvement in couplings for cultivators. The 
patentée states : 

"My invention relates to an iniproved form ot coupling for fastening the 
forward ends of the beams of plows or gangs to the axle of a wheeled culti- 
vator, The improvement consists in the particular construction and arrange- 
ment of a tube or pipe-box turning loosely upon the horizontal ends of the 
crank-axle, and connected through an adjustable stirrup or sleeve and bracket 
with a head having a long bearing at right angles to the pipe-box, to which 
head the forward ends of the plow-beains are bolted, while the pipe-box is 
provided with means for turning it against the gravity of the attached culti- 
vators in the rear, whereby the said cultivators are manipulated with greater 
ease, as hereinafter more fully described." 

The distinctive feature of this device, which is now brought to the 
attention of the court in this case, is the auxiliary power applied by 
means of the pipe-box and an arm projecting upward therefrom to 



7tO f FEDEBAL EBPOaTEa, 

aid in lifting and manipulating the plows by means of a spring at- 
tâched to the lever or arm, bo as to utilize the force of the spring. 
ït is obvions from an inspection of the device aa exhibited by com- 
plainant's model that some other force may be substituted for the 
spring. The patentée suggests that this may be done by weights, or 
by utilizing thâ draft of the team for the desired purpose. By means 
of the pipe-box, whioh rorates loosely upon the horizontal portion of 
the crank-axle and tne stirrup rigidly attaohed thereto, with a ver- 
tical, boit Connecting the ends of the plow-beams to this stirrup, and 
thereby Connecting the plow to the axle, a vertical motion of the plow 
is secured, while by means of the boit Connecting the beama to the 
stirrup a horizontal motion is given. We hâve then a plow-beam 
carrying one or more cultivators attached to the axle of the carriage 
with a free latéral or horizontal and vertical motion. The plows thus 
geared to the axle would naturally drag heavily upon the ground, and 
it requires the exercise of considérable strength on the part of the op- 
erator or plowman to handle them, either to throw them out of the 
ground, raise them up when you wish to turn a corner, or travel 
from point to point, or even raise them slightly for the purpose of 
passing over an obstruction. The device in this case is intended to 
facilitate the raising of the plow for any of the purposes mentioned 
or desired, and to accomplish this resuit the arm. M, extends upward 
from the inner end of the pipe-box to a sufficient height to form a 
lever designed to rock or roU the pipe-box upon the axle, and the plow, 
being rigidly attached vertically to the pipe-box by the means de- 
scribed, the hind end is either wholly or partly lifted from the ground, 
thereby relieving the plowman of a material part of his labor. 

The défendant is charged with infringing the first claim of the 
patent, which is — 

"(1) The pipe-box provided with a projection adapted to co-operate with a 
spring, weight, or the draught, to rock the said pipe-box against or with the 
weight of the rear cultivators or plow, substantiallj aa and for the purpose 
described." 

In his spécifications the patentée, as already suggested, intimâtes 
that the draught of the team may be utilized to either lift the plows in 
the same manner as they are lifted or partly lifted by the spring, or 
the same force may be applied to hold the plows down and cause 
them to run deeper into the ground, and this resuit he proposes to 
accomplish by providing another projection upon the pipe-box near 
the hub of the wheel, extending both above and below the center of 
the axle, whioh projection he désignâtes as M'. This projection. M', 
is so arranged as to allow of applying some part of the draught-power 
of the team by hooking the draught-rod into the lower projection when 
it is wished to hold the plows down, and into the upper part of the 
arm, M', when it is desired to hâve the power operate against the 
gravity of the plow. Much discussion was had upon the hearing as 
to the construction to be given to this claim, the defendant's counsel 
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and experts eontending with much ingenuity and aoamén that the 
words "against or with the weight of'the reai cultivators or piows" 
should be read "against and with the weight," etè". To my mind 
there ia no ambignity or uncertainty in this claim. This inventer 
thought at least that both the methods of utilizing the devices for 
rocking the pipe-box upon the axle were new, and hé sought in this 
claim to cover, as it seems to me, both the arm, M, and the arm, M', 
for the purposes to which he intended to apply them. It is manî- 
fest to my mind that the projection adapted to co-operate with a 
spring, mentioned in the first and second lines of the claim, is the 
arm, M, and that in this claim, as well as in the spécifications gen- 
erally, when the patentée talks of a projection intended to co-operate 
with a spring or weight he bas référence" to the arm, M, which he 
specially designs for that purpose. He, however, wished to préserve 
the benefit of the projection. M', if it should be found practically use- 
ful, and hence made his claim comprehensive enough to cover that 
part of his invention. It is obvious that the arm. M, and spring, N, 
as shown in the drawings and model, can only operate to rock the 
pipe-box against the weight of the plow, or, in other words, to help 
lift the plows from the ground. It is equally obvious that by revers- 
ing the spring and attaching it to the rear of the arm. M, it would 
operate with the gravity of the plows and aid in holding the rear of 
the plows upon the ground; but the only suggestion made in the 
spécifications of a mode for rocking the pipe-shaft baekward, so as to 
hold the plows more firmly upon the ground, is by means of the arm, 
M', and there is nothing in the proof tending to show that this spé- 
cial device has been found useful or adopted in practice. It seems 
to me that whatever allusion there may be in this first çlaim to this 
arm or projection, M', may be considered as coming within the well- 
known maxim in pleading "Utile per inutile non vitiatur," — that 
which is serviceable is not rendered invalid by that which is useless. 
Whatever part of this claim may be deemed to hâve référence to the 
projection, M', it seems to me is of no moment, for the purposes of this 
case, at least, for it is not claimed that défendants use this part of this 
claim or anything équivalent to it. The prominent feature of this 
device as described in this claim is the pipe-box, arm, M, and spring, 
to aid in lifting the rear of the plow, and the claim seems to me to 
sufficiently cover and clearly describe this portion of the device, 

The défendant further insists that this first claim is void because 
the matter thereof is old, and had been anticipated in prior devices 
and patents upon the same subject. Without analyzing the charac- 
teristics and features of a large number of prior patents put into this 
case, several of which show some éléments used in complainant's 
organization, it is sufficient to say that the Coonrod cultivator of De- 
cember, 1867, and the Stover cultivator of November, 18*70, both 
show pipe-boxes so working on an axle as a means by which a plow- 
beam is attached to the axle of a cultivator carriage so as to secure 
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Tertioal motion. It is conceded by the complainant that Brown sub- 
stantially began where Stover left off, — that is, Stover had attached the 
end of his plow-beam to the axle through the instrumentality of a 
pipe-box, which rocked or worked upon the axle, thereby allowing a 
vertical tilting motion to the plow-beam ; but I do not find in any of 
the numerous patents cited any suggestion of the peculiar auxiliary 
means of assistance for raising the rear of the plows out of the ground, 
s.uch as is shown in Brown's device in this patent. It is also true 
that the Haslup patent of 1872 shows a pipe-box on the axle, with an 
arm or lever, 0, extending upward from the pipe-box, by which the 
driver could raise the plows from the ground; but that was a riding 
cultivator, and the function of the lever was différent from that of 
Brown's projection. So, also, it appears from the proofs that prier 
to the patent now under considération one or more devices had been 
patented or put in public use for using a spring or other équivalent 
force to aid in raising the rear of the plows out of the ground; but 
the attachment for that purpose was made upon the beam or handle 
back of the joint where the plow was connected with the axle, and 
was practically of but little use, because, as the plows swayed out of 
the Une of draught in either direction for the purpose of following a 
crooked row of plants, or of avoiding plants out of the line, or for 
the purpose of avoiding an obstruction, the spring worked against the 
strength of the plowman, and he was obligea, in order to change the 
direction of bis plows, frequently to overcome the force of the spring, 
which became a serious objection in practical tilling. This patentée, 
however, applied the lifting lever by which the plows were raised out 
of the ground practically to the end of the plow-beam, because the 
projection, M, and the plow-beam being both for the purpose of verti- 
cal motion rigidly attached to the pipe-box, the rocking of the pipe- 
box by the projection or lever. M, tilted or lifted the rear of the plows 
without in any manner interfering with the side or horizontal action 
of the plows. 

It is argued that the attachment of the lifting force to the end of 
the plow-beam by means of the lever. M, has in it nothing new or 
patentable, when we consider that the lifting force of the spring or 
weight had, before this inventors' présent patent, been applied at a 
point behind the end of the beam; but this, it strikes me, is one of 
the cases where the change in the location of the lever makes this 
device a success where prior ejïorts in the same direction had been 
failures. The fact that not only the défendant in this case but other 
large manufacturers of cultivators bave at once adopted, substantially, 
the same auxiliary lifting device shown in the complainant's patent, 
is évidence of the popular acceptance of this as the practical solution 
of many of the difïiculties which had been encountered in the attempt 
to use the older devices, and is such a chjinge and improvement as 
required more than mère mechanical skill, and brings this device 
fairly within the domain of the patent law. 



EROWN MANUF'g CÛ. V. DEEEB. 713 

I do not, therefore, find in the older devices anytbing which seems 
io me to hâve anticipated or suggested this device. The Stover dé- 
viée became known in 1870, and yet for nearly seven years after- 
wards no such step was made as is shown in complainant's patent. 
So, too, this same patentée, Brown, in 1872, instructed the world 
how to apply the lifting force of a spring or weight to aid in raising 
tûe rear of a plow by means of an attachment upon the body of the 
plow behind the coupling, but no one was instructed by either Stover 
or the Brown device of 1873 to apply the lifting force at the end of 
the plow by means of a lever projecting upward from the end of the 
beam; and the fact that thèse older devices, which it is iiow ciaimed 
were susceptible of being modified by mère mechanical skill into a 
machine in its opération and efféct like that shown by the complain- 
ant's patent, rested without any such modification until the présent 
patent was promulgated, is quite conclusive proof to me that it re- 
quired something more than mère mecrhanical skill to produce what 
is shown in this patent. By the patent now under considération thè 
patentée made an improvement inadvanoe of what he hâd done by 
his patent in 1872, and immediately upon the advantages of this 
later device being exhibited to the public the défendant and other 
manufacturera bave seized upon it as meeting a felt want, and as- 
sumed to appropriate it to their own use. 

The défendant further contends that it does not infringe this pat- 
ent; but I find in its device — -Firat, the pipe-box adjusted to rock upon 
the horizontal portion of the axle; second, in ail its essential éléments 
of function and opération the stirrup by which the pipe-box is fixed 
to the end of plow-beam; and, third, the arm or projection, M, ex- 
tending upward from the pipe-box so as to form a lever by which the 
pipe-box may be rocked upon the axle, and therebyaid in lifting the 
rear of the plow from the ground. I do not find in the défendants' 
structure the auxiliary or incidental projection, M', described in the 
complainant's patent, but, as I bave already said, I do not think that 
the îailure to use this portion of the complainant's device authorizes 
or makes it allowable to use what I deem the essential élément of 
the complainant's patent, — the pipe-box mode of attaching it to the 
plow-beam and projection, M, or its équivalent. 

I therefore find that the défendants infringe the first claim of the 
complainant's patent, and that the complainant is entitled to dam- 
ages, and accounting therefor. 
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iJsowN Manup'g Co. V. Bofobd and oihers. 

(Oircuit Court, N. D. lUinoi». August 4,_1884.) 
Patents pob Invïmtions— Patent No. 190,816— Claiio 1 ahd 2— Infkisôb- 

MENT. 

The defendant's cultivator compared ■with patent No. 190,816, guatained in 
Brown Manvfg Oo. v. Deere, ante, 709, and hdd, that the flrst aad second daims 
thereol are infringed by défendant. 

In Equity. 

A. W. Train and George H. Ghristy, for complainant. 

West dk Bond and Coburn de Thacher, for défendant. 

Blodgett, J. In this suit the défendant was charged with the in- 
fringement of létters patent No. 190,816, dated May 15, 1877, issued 
to William P. Brown, for an improvement in oouplinga for cultiva- 
tors. I hâve already discussed, in the case of the Same Complain- 
ant against Deere é Co., ante, 709, ail the questions made in this 
case except that of infringement. In this case the défendant is 
charged with infringing the firat and second claims of this patent, 
which are as f oUows : 

"(1) The pipe-box provided with a projection adapted to co-operate with a 
spring. weight, or the draught, to rock the said pipe-box against or with the 
weight of the rear cultivators or plows, substantially as and for the purpose 
described. (2) The combination, with the crank-axle and the gangs or plows, 
of the pipe-box, having arm, M, the spring, N, attached to the main frame, 
the head, I, and the stirrup. G, or ita équivalent, having brackets. H, and 
pivot-bolt, h, and faatened to the pipe-box, substantially as and for the pur- 
pose described." - 

I fiud in the defendant's cultivator a pipe-box substantially the 
same in its function and opération as that provided in complainant's 
patent, to which I also ând a plow attached by means of a bracket 
cast upon and as a part of the pipe-box; and this bracket seems to 
me in every particular to take the place and be the équivalent of the 
stirrup. G, sbown in the complainant's patent. It performs the same 
function in the mechanism, and does in every particular the same 
work as the complainant's stirrup. ïhe plow bas, by means of the 
pipe-box, and the bracket or stirrup and coupling-pin, the same side 
and vertical motion which are giyen in the complainant's patent, and 
which are the, purpose and object of this complainant's device. I 
also lînd a projection, not cast upon and made an intégral part of 
the pipe-box, as is complainant's projection, M, but a vertical pro- 
jection which is rigidly attached to the end of the pipe-box, and per- 
forms the same function, and opérâtes in the same manner and for 
the same purpose, in connection with a spring, as the arm or pro- 
jection attached to the complainant's pipe-box. The mère fact that 
this projection is constructed separately from the pipe-box and then 
rigidly attached thereto, does not, it seems to me, in any degree jus- 
tify the défendant in the use of this device. It seema to me a clear 
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and palpable infringementof that portion of the complainant's patent 
which provides for an auxiliary force with which to aid in lifting the 
rear of the plows ont of the ground. The curved lever of the défend- 
ant is in ail its essential functions but the projection, M, of the com- 
plainant's patent, and I cannot see that it performs any other or 
différent funetion in the defendant's organization from what would 
be performed by the complainant's arm, M, in the same organization. 
There will, therefore, be a linding that the défendants infringe the 
ûrst and second claims of the plaintiff's patent, and a decree for an 
accounting and injunction. 



Stbphenson V. Thés Fbakois. 

(DUtriet Oowt, 8. D. New York. September 16, 1884.) 

Mabitimb Lien— Supplibb—Chaeter— Part Ownbhs in Dipfbrbnt States. 
Where a ship is run by charterers, being owners pro hae face, their resideace 
only isTegarded in determining the sbip's "home port," and the presumptions 
of Personal crédit in regard to supplies furnished. 

Bamb — Supplies — Wheeb Fdrnished. 

If there are several equal co-owners, gênerai or spécial, résident in différent 
States, no lien will arise for supplies furnished in the state of the knowu rési- 
dence of either. . , . , 

Bamk— Pbksonai. Cbbdit— Impmbd Libn. 

A known owner obtaining supplies on his Personal order in a foreign port, 
not being master, deals preaumptively on his personal crédit only, and no lien 
-will be implied unless the libelant satisâes the court, from the negotiations or 
the circumstances, that there was a common understanding or intention to 
bind the ship. _ 

Bamb — Pkbsumption — Chahge on Libelants' Booes. 

This presumption is stronger in the case of a charterer known to be bound 
to paj' for the supplies in person, and not to chargç the ship ; and where ma- 
terial-men, knowlng the above facts, furnished supplies to such a charterer on 
his own application, who was known to them for 25 years previous, but having 
no deflnite crédit with them, and no référence was made to the ship as a source 
of crédit, and the master gave notice that the ship was not to be bound, and 
the ship was not in any port of distress, and the libelants being agents to col- 
lect the freights, and other circumstances negativing a relia nce on the ship, 
liéld, that supplies to a small amount, for the vessel's ordinary trips, at the 
commencement of season's business, were furnished on the cliarterer's crédit 
only, notwithstanding a charge on the libelants' books to the vessel and own- 
ers, and without référence to the question of the power of a charterer to bind 
the ship for supplies, contrary to the stipulations of the charter. 

Bamb— Knowledob of Obugation op Chauterkhs— Notice. 

The libelants, knowing the charterer's obligation to the gênerai owners to 
obtain ordinary supplies on his own responsibility only, were bound in good 
faith to make known their dissent when he applied for supplies, if they meant 
to hold the ship ; not having dissented then, they must be held to hâve ac- 
quiesced in his application in conformity with his obligation, and are estopped 
from afterwards asserting the contrary^ •'-^, 

Bamb— Notice to Mastbb— StobequenT BuppiiBS. 

Notice by the master is one of the terms on which subséquent supplies must 
be held furnished. 
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In Admiralty. 

Libel to recover an unpaid balance of $322.56, for coal supplied 
by the libelants at Washington to the steamer Francis; this part of 
the bill being furnished from July 15 to July 18, 1879. The Provi- 
dence & Stonington Steam-boat Company, a Ehode Island corpora- 
tion, were the gênerai owuers of the steamer, and appeared and 
defended as claimants. 

On June 30, 1879, the Francis was chartered to "Thomas Collier, 
of Brookl^'n, N. Y., and Jos. L. Savage, of Washington, D. C," for 
90 days, for service between New York and Washington. By the 
terms of the charter the possession of the vessel and the control of 
her navigation were in the charterers exclusively; and it was thereby 
agreed that they should "pay ail the vessel's running expenses, in- 
cluding * * * fuel, oil, etc., and ail other exjjenses connected 
with the navigation of the steamer." 

Under this charter varions trip6 were made between New York 
and Washington under the direction of the charterers. The coal 
was ail delivered to the steamer upon the personal order of Mr. 
Savage, one of the charterers, who was in Washington, and had been 
known to the libelants for 25 years. One of the libelants testified 
that Savage informed him a few days before the arrivai of the steamer 
that he would want coal for her wben she arrived ; and that Savage 
either tben, or shortly after her arrivai in Washington, told him that 
he had chartered her. Nothing further was said as to the. crédit for 
the coal, and na inquiry was made as to the terms of the charter. 
None of the çpal was purchased by the captain, or procured by his 
order, or through his agency. The captain testified that on July 
15th he notified the libelants that by the charter the charterers were 
bound to pay for supplies, and that the vessel would not be liable; 
and he cautioned them to look out : lest they had trouble iu getting 
their pay. On that day the libelants got a payment of $115.44 from 
Savage, and furnished supplies amounting to $149. On the next trip 
they refused to supply coal unless some further arrangements as to 
paying them were made ; and thô departure of the steamer was in 
conseçLuence delayed several hours. They did, however, ultimately 
furnish coal for that trip to the amount of $207.50, which is included 
in the présent bill. What, if any, arrangement was made to pay 
them does not appear. But at some time they were made agents of 
the steamer for the collection of her freights in Washington, and as 
such agents they made collections which they did apply. On the 
twenty-sixth of July they refused to furnish any more coal on Savage's 
order, and the captain obtained from them what was needed for that 
trip to New York by a personal draft on the claimants' agent, which 
was honored. The coal was charged against "the steamer or owners," 
and one of the libelants testified that ha sold the coal on the crédit 
of the ship, and that the captain did not notify him of the terms of 
the charter, or that the vessel would not be liable. 
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Beehe é Wilcox, for libelants. 

Miller, Peckham é Dixon, for claimants. 

Bkown, J. The libelants claim a maritime lien upon the steamer 
for coal furnished in Washington. By the law of this oountry no 
maritime lien is allowed for repairs and supplies furnished to a ves- 
sel in bar home port, i. e., within the state of her owners' résidence. 
The supplies in that case are conclusively presumed to hâve been 
furnished on the owners' personal crédit, and not on the crédit of the 
ship. Where the vessel is known to be under the control of char- 
terers that are in the situation of owners pro hac vice, i. e., are run- 
ning the vessel upon their own account, their résidence alone is looked 
to in determining the question of lien, since they are the only parties 
who are personally bound for supplies, and the only persons standing 
in the situation of owners, to whom crédit can be presumed to be 
given. Supplies furnished in the state of the résidence of such spé- 
cial or quasi owners are therefore presumed to be furnished upon 
their personal crédit only, and the ship will not be bound. The 
Golden Gâte, 1 Newb. 308; The Norman, 6 Fed. Rep. 406. 

Where there are several part owners, gênerai or spécial, residing 
in différent states, I doubt whether any single rule can be adopted 
j'ustly applicable to ail cases. As the reason for denying a lien is 
the personal crédit presumed to be given to the owners at their place 
of résidence, the reason of the rule would seem to demand its appli- 
cation in ail the states in which any of the owners réside that are 
known, or ought to be known, to those who furnish supplies. Such 
is the view expressed. by Hammosd, J., in the case of The Rapid 
Transit, 11 Fed. Hep. 322, 328-330. 

In the case of The Iniiana, Crabbe, 479, repairs were furnished in , 
Philadelphia to a vessel wholly owned and registered in New Jersey. 
One-sixth of the vessel was sold to a résident of Philadelphia, who 
was then made managing owner, and a new registry . of the vessel 
was taken out in Philadelphia; and the repairs were afterwards con- 
tinued under the direction of the résident managing part owner. It 
was held, and it seems to me justly, that a maritime lien accrued for 
the repairs prior to the sale of the one-sixth, but not for the repairs 
that were subséquent thereto. On the other hand, if the owners of a 
domestic vessel hold her out as a foreign ship, supplies furnished 
upon the faith of the foreign ownership will be a lien, the owners 
being precluded from taking advantage of their own misrepresenta- 
tions. St. Jago de Cuba, 9 Wheat. 416, 417; The Nestor, 1 Sumn. 
75; The Mary Chilton, 4 Fed. Eep. 847. On the same principle, it 
seems to me, the mère résidence within the state of a part owner 
that is uuknownto the material-man, ought not to debar the latter of 
his lien when the vessel is registered in a différent state, and the 
managing owner is known to réside there, and the vessel, by the 
name painted on her stern, apparently belongs there. Such cir- 
cumstances, taken together, in the absence of notice tj the material- 
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man oî any part owner withirt the state, might be reasonably held, 
in favor of those furnishing supplies, to be practically a représenta- 
tion of the foreign character of the vessel, and of the foreign rési- 
dence of her owners, so far as it affects a lien for supplies furnished 
on the faith of that fact. The Jennie B. Gilkey, 19 Fed, Eep. 127. 
But when two equal part owners, gênerai or spécial, réside in différ- 
ent states, and the résidence of both ifl known to those who furnish 
supplies in either state, the presumption of personal crédit must ap- 
ply within one state as much as within the other. Hence no lien 
could logically arise in either state, unless the place of the registra- 
tion of the vessel were to control ; and it is well settled that the place 
of registry is immaterial, where the actual résidence of the owner is 
known. The E. A. Barnard, 2 Fed. Eep. 712, 716 ; The Mary Chil- 
ton, 4 Fed. Eep. 847; The Golden Oate, Newb. S08-310. 

In the présent case, it appears that Mr. Savage was well known to 
the libelants in Washington. If it were also clear that his i^Bsidence 
was there, that fact would, consequently, require the dismissal of the 
libel. But both the pleadings and the évidence leave this fkct unde- 
tertnined. The answer allèges a charter of the vessel to Collier and 
Savage, "of the city of New York." The charter party introduced in 
évidence describes Savage as "of Washington, D. C. " The libelant 
claims the right to rely upon the inference from the answer that both 
charterers resided in the state of New York. The oral testimony 
shows nothing conceming the actual résidence of Savage, although 
the language of the charter-party, his présence in Washington dur- 
ing ail thèse transactions, his being known to the libelants there for 
25 years, and his personal order of ail this coal, would afford a nat- 
ural inference that hie résidence was there. But where the actual 
résidence of a party is an essential condition of recovery, the descrip- 
tion of him as "ofa certain state," etc., bas been repeatedly held in- 
suflScient. Wood v. Wagnon, 2 Cranch, 9; Brown v. Keene, 8 Pet. 
112; Abercrombie Y. Dupuis, 1 Craneh, 343; Robertson v. Cease, 97 
tJ. S. 646; Grâce v. The American, etc., 3 Sup. Ct. Rep- 207. 

Under the allégation of the answer, and the indefiniteness of the 
évidence as to Savage 's résidence, I do not feel warranted in deter- 
mîning the case on the ground of the supposed résidence of Savage 
in Washington. 

The other défenses are that the supplies were furnished upon the 
personal crédit of the qharterers; and that the latter had no pOwer 
to bind the ship. There is a direct contradiction between the libel- 
ants and the captain as to his alleged notice to them on July 15th, 
that, under the charter, neither the vessel nor her owners were to bo 
responsible for coal; but the libelant's subséquent conduct in refus- 
ing to supply coal until some further arrangements were made for pay- 
aient, and until some money was paid them, thedelay of the vesBel's 
depârture in conséquence, and the subséquent refusai altogether to 
furnish coal on Savage 's order, fall in so naturally with the captain s 
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téstimony as to confirm his narrative. The crédits on the bill are 
Bufficient to pay for the coal furnished before July 15th, when the 
captain testifies that his notice was given. 

The most important facts bearing on this branoh of the case are 
the following : (1) The charterers were owners pro hac vice, and had 
expressly agréed to pay for such supplies, as one of the conditions of 
the charter; (2) the libelants, before furnishing that part of the bill 
now in suit, not only knew that Savage was running the vessel under 
a charter, but, as I think, were cautioned by the master that the 
ahip was not to be held liable; (3) ail the coal was furnished upon 
the Personal order of Savage, one of the charterers, at what appears 
to hâve been at least his place of business, or one of bis places of 
business; (4) in ordering and in supplying the coal, there was no in- 
timation by either party to the other that the ship was to be bound; 
{5) the captain was in no way instrumental in procuring the coal, 
but, as I must hold, gave notice that the ship was not to be held; (6) 
the ship was not in any port of distress, or upon a voyage partially 
aeeomplished; the supplies were furnished at one of her ordinary ports 
of departure, in the course of her ordinary business, and in the prés- 
ence of, and under the management of, one of her spécial owners. 

I bave found no case where, upon faots like thèse, a maritime lien 
ias been sustained. There seem to me to be several grounds upon 
which the lien hère claimed must be denied : First, beeause sup- 
plies furnished to an owner in person, not being master, though in a 
foreign port, are presumptively furnished upon his personal respon- 
.sibility only, where, as hère, there is no référence made in the nego- 
tiations between the parties to the ship as a source of crédit, and no 
■other circumstances clearly indieate such a common intention; sec- 
-ondly, beeause this presumption of a personal crédit only in dealing 
with the owner is stronger where the material-man deals with a 
known charterer or spécial owner that is known to be bound to pay 
for the supplies himself , and is known to be bound not to charge the 
ehip, the supplies being in the ordinary course of the ship's business 
at one of her regular ports of departure, and not in any port of dis- 
tress, or under any circumstances that render it necessary for the 
vessel to continue her trips at the ship's expense; thirdly, beeause, in 
the absence of any necessity for the ship to continue her regular trips, 
good faith to the gênerai owner, without which no lien will be up- 
held, does not permit the material-man to supply materials for such 
trips at the ship's expense, contrary to the known terms of the char- 
ter; &nà,finally, beeause the notice from the captain to the libelants 
that the ship was not to be bound, became one of the terms of sale 
that could not be disregarded by the libelants, upon which the mate- 
rials subsequently supplied must be deemed to hâve been deliverèd. 

When a known owner, not being master, procures necessary re- 
pairs or supplies in a foreign port, the question whether a iharitirae 
lien, i. e., an impiied hypothecation of the ship, arises therefor, must 
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dépend upon the intention of the parties, to be gathered from ail the 
circumstances of the transaction. The Rapid Transit, 11 Ped. Rbp. 
329; The Jeanie Landles, 17 Fed. Eep, 91. Thia ia also true, doubt- 
less, as a gênerai proposition in référence to supplies proçured on the 
order of the master. Bat there is an important différence in the two 
cases. Wben the supplies are ordered by the master, in the absence 
of the owner, there is presumptively a necessity for a crédit of the 
ship to obtain them; because in a foreign port, and in the owner'a 
absence, the master is presumably withoiit other means ; and no im- 
plied lien is ever allowed unless there be, either in fact or by presump- 
tion of law, not only a necessity for the supplies themselves, but also 
a necessity for the crédit of the ship to obtain them. Pratt v. Reed, 
19 How. 359 ; The Orapeshot, 9 Wall. 141 ; The Lulu, 10 Wall. iy2 ; 
Tliomas v. Osborn, 19 How. 22; The Neversink, 5 Blatehf. 541. But 
there is no presumption of law that an owner, because he is in a for- 
eign port, including in that désignation the différent states of this 
eountry, is without means, réputation or crédit, and bas no other re- 
source but the ship to obtain needed supplies. The reason for the 
prima facie presumption in the case of supplies ordered by the mas- 
ter in a foreign port does not apply, therefore, where the owner is 
présent and orders the supplies in person; and hence ho «uch prima 
facie presumption in the latter case has ever been recognized. Mari- 
time liens for repairs and supplies, being secret incumbrances, are not 
favored. They are allowed only upon grounds of commercial con- 
venience and necessity. In the state of the owner's résidence, where 
he is presumptively présent, or within easy communication, no mère 
maritime lien for repairs and supplies there furnished is by our law 
in any case allowed. In that case the presumption of law is conclu- 
sive that the owner or his représentative is within reach; that he is 
able to supply his ship upon his ordinary responsibility ; and that 
he intends to do so without burdening her with secret liens. In a 
foreign port, when the owner is présent and procures the supplies in 
person, not being master, in the absence of any express référence to 
the ship as a source of crédit, the same presumption as to the owner's 
means and as to his intention exists prima facie ; but this presump- 
tion is not conclusive, as in the home port, and may be repelled by 
proof drawn either from the express language of the parties, or from 
any other circumstances satisfactorily showing that a crédit of the 
ship was within the common intention; and when this intention ap- 
pears, the lien will be sustained. This is allowed because even an 
owner in a foreign port may be without means, réputation, or crédit, 
and hence may be under the same necessity as the master for mak- 
ing use of the crédit of the ship. But, as I hâve said, this necessity 
in the case of an owner is not presumed. It must appear in proof, 
either from the circumstances or from the terms of the negotiation, 
which may afford conclusive évidence both of the intent and of the 
necessity. It is only when the material-man deals with the master, 
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or the ship's agent, or somè ofiScer of the âhip by the master's sanc- 
tion or acquiescenee, that he deals presumptively with the ship her- 
self, and sells to the ship upon her crédit. In other cases, the com- 
mon intent to charge the ship must be sho^wn. 

The above principles hâve been repeatedly affirmed and applied 
in the earlier and in the more récent décisions of the suprême court. 

In The St. Jago de Cuba, 9 Wheat. 409, the court say : 

"The vessel upon an unfinished voyage must get on. This is the consid- 
ération that Controls every other; and. not only the vessel but even the cargo 
is sub modo subjected to this necessity. For thèse purposes, the law mari- 
time attaches the power of pledging or subjeeting the vessel to material-men 
to the office of ship-master, and considers the owner as vesting him with 
those powers by the raere act of constituting him ship-master. ïhe necessi- 
ties ot commerce require that, when remote from his owner, he should be 
able to subject his owner's property to that liability, without which, it is 
reasonable to suppose, he v^ill not be able to pursue his owner's interests. 
But, when the owner is présent, the reason cernes, and the contraot is inferred 
to be with the owner himself, on his ordinary responsibility, without a view 
to the vessel as the fund from whieh compensation is to he derived." 

Judge CoNKLiNG, in his treatise on Admiralty, (page 80,) says: 
"To guard against possible misapprehension,it is proper to state that 
no lien is ever intplied from contracts made by the owner in person;" 
quoting the language of the case above cited. 

In the case of Thomas y. Osbom, 19 How. 22, Tanet, C. J., in a 
dissenting opinion, refers arguendo to this point as clearly settled in 
the marine law of this country: "If Leach," [charterer and cap- 
tain,] he says, "is to be regarded as owner for the time when he was 
sailing the Laura under the agreement, then, by the maritime law, 
the repairs and supplies furnished at his request are presumed to 
hâve been furnished upon his personal crédit, unless the contrary 
appears." Page 38. And at page 43 he says again : "But if the 
owner is présent, and they [the supplies] are furnished to him, it is 
equally well established that the crédit is presumed to hâve been given 
to him personally, and no lien on the vessel is iinplied." On one part 
only of thèse propositions was any qualification placed by the judg- 
ment of the majority of the court; viz., that, when the owner is also 
captain, supplies furnished on his order will be deemed furnished to 
him in his character as captain, rather than in his character as 
owner. Page 29. But this very distinction clearly sustains the 
gênerai doctrine above stated, else there would hâve been no reason 
for distinguishing between the character of Leach as captain and his 
character as owner. In that case, it will be observed, the supplies 
were furnished not only in a foreign port, but in a very remote one, 
viz., Chili; and yet this prima facie presumption is stated as the 
settled law. 

In ail the reported décisions where a lien has been sustained for 
supplies ordered by an owner in person in a foreign port, the court 
has found an intent by both parties that the ship should be charged, 
v.2lF,no.ll— 46 
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and has placed the décision expresaly upon that ground. In the 
cases of The Kalorama and The Custer, 10 Wall. 204, the court up- 
held the lien because there was an "express understanding that the 
repairs were made and furnished on the crédit of the steamer." Pages 
214, 217. In the case of The James Guy, 1 Ben. 112, Benedict, J., 
findsthat the parties bad "an agreement based upon the crédit of the 
vessel," and "that the responsibility of the boat for the bill was a feat- 
ure in the transaction recognized by both parties at the time of con- 
tracting the debt." Nelson, J., in affirming the judgment, says: 
"After a full examination of the évidence I am satisfied that it was 
the intention of both parties * * * that the mechanio or work- 
man should look to the vessel as his security." So, in the case of 
The Union Express, 1 Brown, Adm. 537, the court flnds that the libel- 
ant made the advances "upon an express understanding and agree- 
ment for a lien;" and in The Sarah Harris, 7 Ben. 177, it was only 
"in connection with ail the évidence" (page 180) that BLiTOHFOED, 
J., found that a crédit to the vessel was made out. The case of The 
Patopsco, 13 Wall. 329, has nothing adverse, and is not in point. 
The charter was there unknown to the libelants. The charterers were 
a distant, foreign, and insolvent corporation, and the coal was supplied 
upon the réquisition of the engineer of the ship and the order of the 
agent. The court considered the case a difi&cult one, but found, on 
the whole, that the coal should be deemed, under the circumstances, 
to hâve been furnished on the crédit of the ship ; observing that "the 
Company running the steamer was a distant corporation of no estab- 
lished name, and without personal liability in case their enterprise 
should prove a failure." That case, however, was not one of an 
owner présent, and ordering the supplies in person. 

If suoh is the rule of law as regards the gênerai owner ordering 
supplies in person in a foreign port, the reasons for this rule are still 
stronger in the case of a mère owner pro hac vice, or known charterer, 
who has bound himself to pay for ail such supplies personally, and 
who has no right, as against the gênerai owner, at least, except in 
case of actual necessity, to navigate the ship at her expense. As 
the purchase in this case was by the spécial owner in person, the 
burden of proof was, by ail the above authorities, upon the libelants 
to satisfy the court, as in the cases above cited, that it was the inten- 
tion of both parties that the ship should be bound for the coal fur- 
nished. Nothing, however, appears in the évidence indicating any 
such common intention. A mère charge to the ship on the libelants' 
books is an inconclusive circumstance, even as regards the libelants' 
own intention. Beinecke v. The Secret, 3 Fed. Ebp. 667. The usual 
practice of merchants to make such charges against the vessel indif- 
ferently, whether the vessel be in her home port or not, shows that 
such a charge is very slight, if any, évidence of an actual reliance on 
the ship. In practice it is scarcely more than a habit adopted by 
merchants in order that their books may not tell against them, if. 
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in faet, they woald be entitled to hold the ship. But when nothing 
on that subject is spoken of between the parties, a mère secret in- 
tention of the material-man to charge the ship, in no way communi- 
cated to the owner at the time, can hâve no weight as évidence of 
the common intent. The question is, what did the conversation of 
the parties or the circumstances of the transaction authorize the 
libelants to understand as the basis of f urnishing the supplies ? In 
some cases a few words or slight circumstances may clearly indicate 
the common intention. If an owner seeks supplies of an entire stran- 
ger in a foreign port, something will almost necessarily occur in the 
ordinary course of business to indicate whether the intention is to rely 
on his Personal crédit or on that of the ship also. If such an owner 
should say, "I am a stranger to you, but you can trust the ship," 
or, "You hâve the security of the ship," no question could arise that 
a lien would be implied. If such an owner, on the contrary, should 
give références aa to his responsibility, and opportunity for inquiry, 
and inquiries were made and supplies afterwards fnmished without 
any allusion to the ship as security, it is equally clear that no infer- 
ence of a common intention to procure supplies on the crédit of the 
ship could be sustained. In the présent case, Savage, one of the 
spécial owners, was not a stranger to the libelants. , He had been 
known to them for 25 years. He applied to them several days before 
the steamer first arrived, and told them, not that the ship would need 
supplies, but that he should want coal for the steamer. No allusion 
was at any time made to the steamer as a source of crédit. On the 
contrary, the libelants were told either then, or when the steamer 
arrived, that she was run under charter. The libelants, from knowl- 
edge of that fact alone, could not hâve failed to understand, as busi- 
ness men, that the charterers, and not the owners, were bound to 
pay for the neeessary supplies for her ordinary trips in running be- 
tween New York and Washington. The urgent means resorted to by 
the libelants to compel payment by Savage while the bill was stiÛ 
quite small; their refusai to supply coal unless payments on account 
were made; the delay of the vessel's departure in conséquence ; their 
obtaining the agency for the collection of freight; and their final re- 
fusai altogether to furnish more coal, — are ail opposed to a reliance 
on the crédit of the ship. 

Again, this case was not one of any actual maritime necessity, such 
as that of The City of New York, 3 Blatchf. 189, where, as Nelson, 
J., finds, the vessel was in a port of distress, on an unfinished voy- 
age ; and where, consequently, the interests of the gênerai owners re- 
quired that the ship should be hypothecated, if neeessary, in order to 
complète her voyage, and thêreby cancel her own obligations and the 
liens of freighters to a much greater estent than the mère cost of the 
needed supplies. See, also, The Monsoon, 1 Spr. 87. Hère the sup- 
plies were in the usual course of navigation, from one of the specified 
ports of departure named in the charter; théy were supplies that 
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were plainly within the express contemplation of the charter, and for 
wliich it was specially agreed that the charterers should pay, for the 
very purpose of preventiiïg the ship from being burdened with them. 
Net only were the libelants put upon inquiry so as to be chargeable 
with kno-wledge of thèse f acts through their informatioix at the outset 
that the vessel was run under charter, — a fact which would, itself, 
naturally import ail the above provisions, — but they were, as I think, 
specially cautioned by the master on this subject. This knowledge 
aud thèse cautions make their subséquent conduct natural and con- 
sistent, ïhey explain the urgent means to which the libelants re- 
sorted to compel Savage to pay as he went along, though the bill for 
coal was yet small ; their refusai to supply coal escept on partial pay- 
ments; the conséquent delay of the steamer's departure; their ap- 
pointmeut as agent to collect the freights ; and their final refusai to 
supply coal at ail except for cash on delivery. Thèse circumstances 
are not consistent with a reliance on the steamer for their payment, 
or with any belief on their part that they had a right to look to her 
ag security for the debt. Moreover, had either the libelants or Sav- 
age, at that time, had any idea that the ship was to stand as secu- 
rity for such supplies, it is almostincredible that, in the interviews 
with him during the troubles and delays above referred to, no allu- 
sion to that security should hâve been mentioned ; nor would the libel- 
ants naturally hâve waited nearly 1 5 months before libeling the ship 
for payment. The libelants testified that Savage had not had any 
crédit with them. By this I understand crédit in the ordinary sensé 
of merchants, i. e., for any definite or considérable period. There 
was not any definite crédit. They could sue him at any moment. 
They expected payment to be made by Savage speedily, from trip to 
trip, and they became agents of the freight as a means of securing 
payment. They would trust Savage and his new enterprise for a few 
days, and for a small amount, but no further ; and henee, af ter a lit- 
tle, they refused any further trust, and demanded payment on deliv- 
ery. The circumstances, altogether, both afifirmatively and nega- 
tively considered, show clearly, as it seems to me, that it was fuUy 
understood and recognized by both parties that Savage, in ordering 
the coal, was ordering it on bis personal account, and on the crédit 
of his enterprise, not on the crédit of the ship. The express terms 
of the charter bound him to do so; the libelants knew it. And, when 
ne ordered the coal in person, the légal presumption is, where noth- 
ing to the contrary appears, that he ordered it in eonformity with, 
and not in vi9lation of, his known obligations to the gênerai owner. 
The libelants, knowing thèse facts, and furnishing the coal with- 
out any claim at the time of the security of the ship, must be held 
to hâve acquiesced in supplying it according to the known obligation 
of the charterer, and according to his évident intention, i. e., on his 
Personal crédit only. Where material-men furnish ordinary supplies 
to a known charterer in person, who is running a vessel upon short 
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trips, and they know, or are chargeable with knowledge of, bis obli- 
gations to the gênerai owner to pay for tlie supplies himself and not 
to charge the ship therefor, it seems to me but reasonable to require 
that the material-men, if they do not mean to furnish supplies except 
on the crédit of the ship, should, at least, make that fact known, un- 
less other circumstances make the common intent so clear as to dis- 
pense with the need of any express mention of this source of crédit. 
No such circumstances hère exist. The supplies were furnished at 
the beginning of a season's run. The material-men contemplated a 
season's business with the ship. Knowing that she was run by a 
charterer, they could not reasonably hâve imagined that the vessel 
was to be run through the season at the ship's expense; and there 
was no reason why she should be held for either of thèse trips' sup- 
plies any more than for the whole season's supplies, if the charterer 
did not pay for them as he went along. A good business reason ex- 
isted for the libelants' not mentioning any claim of crédit to the ship, 
viz., because, if that had been done, Savage would doubtless bave 
gone elsewhere for his coal, as bis known duty to bis gênerai owner 
would bave required him to do. Not having made any claim of 
crédit to the. ship at the time, when good faith to Savage and to the 
gênerai owners required the libelants to make this condition known 
in case they intended any such crédit as a condition of fumishing the 
coal, they should be held estopped from asserting this claim after- 
wards. 

Again, the ship in this case was under no necessity of proceeding 
upon her new trips, for which this coal was furnished. Savage, by 
his charter, had no right to pursue her ordinary navigation at the 
ship's expense. If he could not fit her out for her trips without re- 
sorting to her own crédit, having no right to use that crédit for ordi- 
nary supplies, it was his duty to surrender her, or, at least, not to 
run her until he could arrange to do so without a violation of his 
agreement with the owner. There was no commercial necessity that 
she should départ upon this trip ; and the gênerai owner had no in- 
terest that she should be navigated except aocording to the terms of 
the charter. In this respect the case is wholly différent from that of 
The City of New York, 3 Blatchf. 189, where the vessel was in a port 
of distress, on an unfini'shed voyage, and where the interest of the ship 
and of her gênerai owner also required the supplies. Broadly consid- 
ered,therefore,the first requisite for a lien, viz., a necessity for the sup- 
plies, did not exist, Had Savage, being under no necessity to continue 
the vessel's trips, and not being in any port of distress, expressly 
contracted for ordinary supplies on the ship's crédit, this would bave 
been a clear wrong to the gênerai owner, and a violation of the 
terms of the charter, because the stipulation of the charter was for 
the very purpose of preventing this. The language of the suprême 
court in the case of Gracie v. Palmer, 8 Wheat. 605, 639, would in 
that case seem to be applicable. "The charterer," the court say, 
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"bas oontracted with the shipper [hère the material-man] to do an 
act vrhich he could not perform without violating his own contract 
with the ship's owner; and he must therefore be considered as hav- 
ing entered into a contract suhordinate in its nature to that previously 
existing hetween the owner and charterer." And this was approved in 
The Freernan v. Buckingham, 18 How. 182. In the case last cited 
CuRTis, J., also expresBly limita the effect of the ordinary maritime 
usages to "oontracts * * * entered into with a person who bas 
no notice of any restriction." Page 490. But, in the présent case, 
Savage clearly had no intention of violating the charter, or of obtain- 
ing supplies on the ship's crédit, and the question of his power doea 
not, therefore, properly arise in this case. The notice, moreover, 
given by the captain to the libelants, was of itself one of the terms 
upon which the coal was supplied. The captain is the person who 
in a foreign port specially représenta the ship and ail interests com- 
bined. When he gives notice that the ship is not to be bound for 
supplies, that becomes one of the terms on which any supplies sub- 
sequently delivered must be deemed furnished, and which estop the 
material-man from asserting the contrary. Considering the knowl- 
edge of ttie charter that the libelants possessed, as well as this notice 
from the captain, and the fact that the supplies were for the ship's 
ordinary use, and not under the stress of any maritime necessity, or 
in a port of distress, the obligations of good faith, without the observ- 
ance of which no lien is sustained, estop the libelants from asserting 
any crédit to the ship, or holding her answerable. The Lulu, 10 
Wall. 201; Thomas v. Oshorn, 19 How. 46; The Neversink, 5 Blatchf. 
541; The Grapeshot, 9 Wall. 141; Tke Woodland, 7 Ben. 120; The 
Columbus, 5 Sawy. 487; The S. M. Whipple, 14 Fed. Eep. 854 ; The 
Wtn. Cook, 12 Fed. Eep. 919. 

There being apparently some différences in the views expressed in 
récent cases in the circuit court of this district, as regards the power 
of a charterer to charge the ship for supplies contrary to his stipula- 
tion in the charter, {The Secret, 15 Fed. Eep. 480, foUowed in Bein- 
ecke v. The Secret, and Maxwell v. The Same, 8 Fed. Eep. 665-667; 
The India,' 16 Fed. Eep. 262,) although possibly thèse différences 
may be harmonized by the distinction between supplies furnished in 
the ordinary course of navigation and those furnished nnder circum- 
stances of actual necessity, as in a port of distress, like the case of 
The City of New York, supra, I make no référence to the mère ques- 
tion of the charterer's power, but place my décision exclusively upon 
tho grounds above mentioned, viz.j the dealings with the charterer 
in person, and the absence of any understandinj or agreement for a 
crédit of the ship ; and upon those grounds the libel must be dis- 
missed; but as the case présents féatures of uncertainty on the plead- 
ings, as well as on some of the facts, the dismissal will be without oosts. 

See The Gen. Meade, 20 Fed. Rep. 923. 
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BsiâGS V. Daï aud others. 
Dat and otbers v. Thb H. W. HiUiS. 

(District Court, S. D. Nm York. July 23, 1884.) 

1. Collision— Tua and Tow— Obscdkation op Lights. 

A tug is bound to keep her colored lights in such a position that her tow 
will not obscure them, as respects vessels at a distance requiring the notice 
which the colored lights are designed to aSord. . . 

2. Sakb — LooKOUT — Mutual Fault. 

Where the tug T. had on her starboard aide the barge M. In tow, loaded 
Trtth railroad cars, partly sheltered by a narrow fore and aft roof called an lun- 
brella, which was of such height as to obscure the tug's green light as she wa$ 
goiog up the North river, and the steamer H., crosaing the river to the north- 
ward and seeing no colored light, supposed the T. was going down river iti- 
stead of up river, and ported so as to go astern of tlie T., as she supposed, but 
too late discovered the error and came in collision, held, that the collision 
•was caused in part by the obsouration of the green light, for which the T. was 
responsible. Héld, that the H. was also in fault for want of any proper look- 
out, when going at the rate of 13 miles in crosslng the river, as such a lookout 
might bave discovered that the T. was going up river in time for the H. to 
avoid her. 
8. Samb — Limitation of Liabilitt. 

A libel to limit liability is not defeated by a reoovery by a claimant of less 
tban the stipulated value of the vessel, where hiis original ciaim was greater 
tban its value. 
4. Samb— Personal Injukt — Damages— Contribution — Admihaltt Rulb 59, 

A deck hand on the H. having been injured by the collision without his 
own fault, held, that he had a several claim for his whole damages against the 
T. ; and the T. being responsible, and having a right to indemnity from the 
H. fnr one-half what the T. must pay by reason of the common fault of both 
vessels, héld, that the usual decree might go against both, without considericg 
the question whether the deck hand, as a fellow laborer, could liave main- 
tained a separate suit against the H. or her owners alone. 

In Admiralty. 

W. C. Peckham, for Briggs. 

Owen é Gray, for Day. 

E. D. McCarthy, for Cheney. 

Bbown, J. The above suits grow out of a collision which took 
place at about 7:15 p. m. on September 22, 1882, in the Hudson 
river, a little above Pavonia ferry, near the Jersey shore, between the 
steam-tug H. "W. Hills and the scow or float Mohawk, which was in 
tow of the steam-tug Titan, and upon her starboard side. The plain- 
tiff in the suit first above named was a deck hand upon the Hills, and 
was knocked down, stunned, and injured by the collision. He brought 
suit in the suprême court of this state against the owners ajid the 
charterers of the Hills and the owners of the steam-tug Titan, claim- 
ing $20,000 damages. The owners of the Hills thereupon filed their 
libel in this court, in the suit second above mentioned, to limit their 
liability under sections 4283 and 4286 of the Uiiited States Eevised 
Statutes, ,at,the same time contesting their liability. A stipiilation 
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for the value of the Hills was given in the sum of $10,000, pursuant to 
the rule of the suprême court, and a monition was issued, together 
■with an injunction. Briggs thereupon appeared to présent his claim 
and to answer the libel; and the owners of the Titan hâve also ap- 
peared and answered the libel, and filed a stipulation in behalf of the 
Titan (Adm. Eule 59) ; so that the whole litigation has, in efifect, 
been transferred into this court. 

The H. W. Hills had left Twenty-third street, New York, bound for 
the Erie dock, Jersey City. She had no incumbrance, and was easily 
handied. Her course was down the river and somewhat orossing to 
the westward. She had no lookout except the pilot. The white lights 
of the Titan and her tow were seen when from a quarter of a mile to 
half a mile oS, ou the port bow of the Hills; and, no colored light 
being seen, it was supposed by the pilot of the Hills that the tug and 
tow were going down the river. The Hills was then pointing towards 
the Jersey shore, to the northward of the line of those lights. The 
tide was ebb, running about three knots, and the Hills was going from 
10 to 12 knots in addition. The pilot of the Hills, finding that he 
was rapidly approaching the tow, ported his wheel in order to go, as 
he supposed, astern of it; but as the tug and tow were, in fact, going 
up river, his ealculations were thwarted, and he did not perceive his 
error until too late to remedy it. He therefore kept on under ail speed, 
but did not clear the Mohawk, the port bow of which struck the Hills 
a severe blow amidships, on her port side, inflicting considérable 
damage to the boat, and the injury to Briggs for which this suit was 
brought. 

The Titan left pier 19, North river, bound for Hoboken. The Mo- 
hawk was on her starboard side, projecting some 20 feet ahead of her, 
and was heavily loaded with railroad cars. A shed roof, called an 
umbrella, ran fore and aft along the center of the Mohawk. The 
ridge or peak of the roof, which ran above the line of the keel, was 
13 feet above the deck. The roof sloped on each side about four feet, 
the eaves being about six inches above the tops of the railroad cars, 
which were partly beneath them ; and the pitch of the roof was about 
10 inches. The outside of the float or scow was 16 feet 4 inches be- 
yond the line of the eaves of the roof. The colored lights of the Titan 
were placed upon the top of her pilot-house, so as to be at that time 
17 feet above the water; but they hâve since been raised to 20 feet. 
As the Mohawk lay along-side, the green light was eight feet from 
the outer edge of the float. On the morning after the collision the 
green light was found upon measurement to be about 13 inches above 
the top of the cars. As the ridge of the roof, or umbrella, of the Mo- 
hawk was some 15 or 16 inches above the top of the cars, the light 
would therefore be obscured to persons in the range of the umbrella 
and the light. I cannot entertain any doubt, therefore, that the rea- 
son why the pilot of the Hills did not see the green light of the Titan 
was because it was in fact obscured by the roof of the tow ; nor can 
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I doubt that suoh an obsearation was a fault on the part of the Titan, 
and that it contributed to this collision. 

The argument of counsel, that the right to tow vessels along-side 
necessarily involves some obscuration of colored lights, cannot be sus- 
tained to the extent hère claimed. Kule 5, in connection with rule 
3, requires the colored lights to he of such a oharacter as to show a 
uniform and unbroken light over an arc of the horizon of ten points 
of the compass ; namely, from right ahead to two points aft of abeam. 
The rule must be construed in référence to its évident and expressed 
object, to mark the position and course of the vessel carrying it, for 
the guidance of other vessels. The other lights required to be car- 
ried by eteam-vessels, when towing other vessels, are in addition to 
their side lights, and in no way supersede ail the requirements in re- 
spect to the latter. While such obscuration of colored lights as would 
be made in the space immediately about the tug by a tow mueh lower 
in the water would be whoUy immaterial as respects the object of the 
rule, namely, to give notice to other vessels at a teasonable distance, 
yet any obscuration that opérâtes at a distance, where other vessels 
need the notice and the warning that the colored lights are designed 
to furnish, must be held to be unauthorized and in violation of the 
rule. 

As the Titan, prior to the collision, was headed somewhat towards 
the New Jersey shore, and as the Mohawk projected aiso somewhat 
ahead of the Titan, and the pilot-house of the, Hills was lower than 
that of the Titan, there is no possible doubt that the roof of the Mo- 
hawk was between the Hills and the Titan's green light so as to ob- 
struct it. The pilot of the Hills did see the vertical white lights, as 
•well as the single light, which marked the tow, though he did not 
give them any spécial attention ; and he naturally and properly in- 
ferred at first from the absence of the green light that the tow was 
moving down river, and he had a right to govern himself aecordingly ; 
for he had a right to assume t?Jat the green light would be visible if 
the tow was going up river. Much effort was made by counael to 
show that the two white vertical lights of the steamer and the white 
light of the tow were sufiScient to indicate whether the tow was go- 
ing up or down; but the évidence shows that the three lights in such 
a case would not afford the means of determining this point, unless 
they were seen against some stationary baokground, like the shore or 
some other object; and the position of the Hills and the Titan is not 
shown to hâve been such as to afford such background. Had the 
green light been visible, as it ought to hâve been, theré is no reason 
to doubt that the pilot of the Hills, who was looking for colored 
Kghts, would bave seen it, and that the collision would hâve been 
avoided ; and the Titan must therefore be held in fault. 

The Hills had no lookout except the pilot in the pilot-house. 
There were two deek hands, including the plaintiff Briggs, one of 
whom should hâve been assigned to and bave performed the duties 
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of a lookoat proper. It is impossible to say tbat tbe absence ot a 
lookont &t hia proper post was in this case immaterial, because there 
was a space between the umbrella and the top of the cars through 
which, in some positions, the light might possibly bave been seen by 
a person on deck, and seasonable notice bave been thereby conveyed 
to the pilot of the true course of the tug. But, aside from this, the 
évidence shows that the Hills was going down and across the river, 
and crossing the courses of other boats at the bigh rate of speed of 
about 13 miles an hour. If this does not in itself oonstitute impru- 
dent and négligent navigation in the night-time, it does at least re- 
quire to be combined with it the utmost closeness of watch of other 
vessels, both by the pilot and by a proper lookout. As I hâve said, 
there was no lookout at ail; and the weight of évidence shows that, 
had a careful watch been kept upon the Titan and her tow, even thoagh 
her green light were obscured, it would hâve been observed that she 
was going up river and not down, in time for the Hills to hâve 
avoided her. The Hills was unincumbered, and easily and quickly 
handled. I am satisfied that the Hills could bave avoided the Titan 
at the distance of from 200 to 300 yards ; and that between the time 
wfaen the Hills arrived within that distance of her, and the time when 
the tug's white lights were first actually seen, there was sufficient 
oppOrtunity to perceive that the tug was not going down stream, had 
a proper watch been kept, For thia reason I must hold the Hills 
also in fault. 

It is unnecessary to consider the question which has been raised 
by counsel, whether Briggs, being a deck hand on board the Hills, is 
precluded from recovering any damages of her, or of her owners, by 
reason of any fault in her navigation, on the ground that he was a 
fellow-servant of the pilot in charge. The Titan, being in fault, is 
answerable for the whole damage caused him, and thé liability of the 
Titan is not a mère joint liability witb the Hills, though both are 
found in fault. The Titan, for its tort, is severally liable for the 
whole damage. The Atlas, 93 D. S. 302; Chartered Mercantile 
Bank v. Netherlands, etc., 9 Q, B. Div. 118; 10 Q, B. Div. 521, 646. 
The défense that Briggs was a fellow-laborer witb the pilot of the 
Hills, even if possible to the Hills, would be no défense to the sev- 
eral liability of the Titan. In having to pay Briggs for bis injuries, 
the Titan sustains damages by the collision to that estent, as much 
as if the injury were to cargo on board the Titan or the Hills, for 
which she was bound to pay; and as this injury arose from the fault 
of both vesseis, the Hills must answer over f or half of what the Titan 
is obliged to pay; and the Titan, being answerable for the whole dam- 
age, has a right to require the Hills to pay one-half of what she will 
be obliged to pay to Briggs on account of the common fault of both. 
The Eleanora, 17 Blatcbf. 88-105; The Hudson, 15 Pbd. Ebp. 162, 
164; The Canima, 17 Ped. Ebp. 271, 272; The C. H. Poster, 1 Fed. 
Bbp. 733. There is no évidence of any personal négligence on the 
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part of Briggs. He was not assigned to daty as lookout, so far as 
appears; and he was apparently engaged in other duties. It was 
not his business to leave the duties assigned him and to act as look- 
out without orders. 

A decree for the plaintiff must therefore be entered for $3,000, the 
gtipulated damages, in the usual form, with costs. The fact that less 
than the value of the Hills is recovered, does not oust the court of 
jurisdiction of this proceeding to limit liability. The claim made was 
much greater than her value; and there may, also, be other claims 
hereafter presented. 



Thb Lady Boonb. 
(District Court, E. D. Arkamas. October 4, 1884.) 

Mabitime Debts— First Attachmbnt Qnnœs no Phefbrencb. 

By the maritime law the créditer flrst flling a libel and arresting the vessel 
does not thereby acquire the right to hâve bis debt paid ia full to the exclusion 
of other creditors whose debts are of the same rank and eqiial merit, and who 
intervene and prove their dobts before or at the time a final decree in the suit 
flrst brought is rendered. 

In Admiralty. 

G. W. Shinn, for libelant. 

W, L. Husbands, for intervenors. 

Caldwell, J, On the fourth day of April, 1884, Wishon Brothers 
filed a libel in rem against the steam-boat Lady Boone, for materials 
and supplies, upon which a warrant of arrest was issued, and the ves- 
sel seized by the marshal and the usual monition given. No claimant 
appeared, and on the day appointed for trial the default of ail persons 
was entered. At the same time, and before any decree was rendered 
in the cause, Watson and others appeared and filed intervening péti- 
tions, claiming liens for materials and supplies. Libelant and the 
intervening petitioners proved up their claims, and a deeree was en- 
tered in which the sums due the libelant and the several intervenors 
were ascertained, and the vessel ordered to be sold and the proceeds 
paid into the registry for distribution. The proceeds of the sale are 
not sufficient to pay in full the several sums deereed to the libelant 
and intervenors. Wishon Brothers move the court to direct the pay- 
ment of their claim in full out of the proceeds of the sale of the ves- 
sel in the registry, to the exclusion of the claims of the intervenors, 
upon the ground that priority in bringing suit gives them priority of 
right to payment ; that having filed the libel on which the vessel was 
seized and held until she was sold, they are entitled to be paid in 
full before anything is paid on the claims of those who subsequently 
intervened. 

The claims of the libelant and of the intervening petitioners are 
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for materials and supplies furnished on the crédit of the vessel, not 
in her home port, and hold the same rank of privilège, and constitute 
liens on the vessel by the maritime law. There is some conflict of 
opinion among the courts as to the proper rule of distribution on the 
facts of this case. It is undoubtedly true that at law the first lien 
acquired, either by contract or by opération of law, bas precedence. 
Eveil eqùality in judgment liens does not avail against the maxim 
that the law favors the diligent créditer; and when several judgmenta 
are rendered at the same time which are equal liens on the judgment 
debtor's property, the judgment créditer who first takes the property 
in exécution acquires the right to appropriate it to the satisfaction of 
his judgment, to the exclusion of other judgment creditors. Freem. 
Judgm. § 374; Freem. Ex'ns, § 203. But neither the légal maxim 
that the law favors the diligent, nor the equity maxim that eqùality 
is equity, furnishes the rule by which courts of admiralty détermine 
the priorities of creditors. The maritime law proceeds on principles 
of its own to détermine the precedence of creditors. By that law ail 
creditors do not liold the same rank of privilège. Generally, sea- 
man's wages hold the first rank, a bottomry bond next, and the claims 
of material-men next. Claims in each rank are paid in fuU in the 
order of the rank to which they belong, to the exclusion of those of a 
lower rank; and if the fund applicable to the payment of claims in 
any rank is insufficient to pay ail the claims in that rank, they will 
be paid pro rata. The last bottomry bond has préférence over ail 
former ones, and sometimes the oldest claim for materials and sup- 
plies is postponed for that of a later date. But in the case at bar 
the materials and supplies were furnished by the several claimants 
about the same time, and there is no ground for giving one a préfér- 
ence over the other, unless the libelaht acquired a préférence by com- 
mencing suit first. 

The great weight of authority supports tho view that when the 
proceeds of a vessel are not suflBcient to pay ail the debts of a given 
rank, the créditer first filing a libel and arresting the vessel does not 
thereby acquire the right to hâve his debt paid in full, to the exclusion 
of other creditors, whose debts are of the same rank and equal merit, 
and who intervene and prove their debts bof ore or at the time a final 
decree in the suit first brought is rendered. 

In 2 Pars. Shipp. & Adm. it is said : "If the différent demands 
are of the same nature, priority in beginning the suit will not give 
priority in payment if the other demands are brought to the atten- 
tion of the court before a decree in the first suit brought is rendered." 
The rule that a créditer who institutes the first suit does not thereby 
acquire priority of right to payment over other creditors of the same 
class who hâve been guilty of no lâches, is supported by the follow- 
ing cases: The Paragon, 1 Ware, 330; The America, 16 Law Eep. 
264; The Fanny, 2 Low. 508; The E. A. Barnard, 2 Fed. Eep. 712; 
The City of Taioas, 3 Fed. Eep. 170; The J. W. Tucker, 20 Fed. 
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Eep. 129; The Superior, 1 Newb. Âdm. 186. And to the same gên- 
erai effect: The Molian, 1 Bond, 267, 270; The Fort Wayne, Id. 
476, 490; The Kate Hlnchman, 6 Biss. 367; The Phebe,! Ware, 360. 

In support of his motion the libelant relies on Ben. Adm. (2d. Ed.) 
§ 560, where it is said: "In claims of the same rank, the one first 
commencing his proceedings is preferred in the distribution. The 
party first seizing holds the property against ail other claims of no 
higher character." And we are referred to The Olobe, 2 Blatchf. 
427, note; The Adèle, 1 Ben, 309; Woodworth v. Ins. Go. 5 Wall. 
87. The last case cited stands on grounds of its own, and haa no 
application to the case at bar. 

By the maritime law the creditors of the same rank hâve an equal 
lien or privilège on the vessel. An eager and grasping creditor ought 
not to hâve it in his power to destroy this equality of privilège, and 
obtain a préférence, by the mère aet of institutiug the first suit to en- 
foree the lien. Such a rule would be unjust to the other creditors, 
prejudicial to the owners of vessels, and injurions to the interests of 
commerce. It would tend to hasten and foster litigation, and would 
introduce intothe maritime law that unseemly struggle between cred- 
itors themselves produced by the rule of law which gives the préfér- 
ence to the creditor first attaching. We know the rule at law giving 
the préférence to the first attachment, in its practical opération, is 
often oppressive on debtors and unjust to creditors. For thèse rea- 
,8ons it bas been abolished in a good many states, and the first at- 
tachment made to perform the office, in some measure, of a proceed- 
ing in insolvency or bankruptoy, for the equal benefit of ail the 
creditors proving their debts within a limited time. 

The tendency of législation and the courts is towards the adoption 
of rules to prevent préférences. But the injurious conséquences of 
rewarding the most exacting creditor with a préférence would, for 
obvions reasons, be much greater in admiralty than they are at law. 

Let an order be entered directing a pro rata distribution of the 
fund. 



Gband ÎIbtjnk Ey. Oo. of Canada v. Geiffin and others. 

lOircuit Court, D. Maine. August 4, 1884.) 

TowAGB— Passage THEOiraH Draw m BBioaB — Nboligence of Draw-Tendee 
— Nbgugenob of Tug— Stranding of Vessel — Division op Damages. 

The schooner C, while being towed by the steam-tug M., was passiftg with 
a flood-tide f rom eaat to west, and with the wind blowing hard from the north, 
through a draw in a railway bridge, and the dra'vi' not being wide enough for 
both to pass at once, the tug fell behind. The draw-tender, acting in accord- 
ance with the custom of himselt' and his predecessors for many years, assisted 
in making fast the Unes, and in casting them oil', so as to speed the passage of 
the schooner, and his négligence in casting otE one of such Unes put the schooner 
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adrift, so as to be impelled by the wind and tide towavds tlie soutJiern sliore. 
After she had drifted once or twice her length, the tug, following her as quickly 
as possible, overtook her, and made fast to her port side, prevented her from 
grounding on the sotithern shore, swung her head around into the channel, 
which was quite broad, and pushed her against the wind across the channel 
towards the northern shore, but, by négligence and misraanagement, pushçd 
her too far in that direction, so that she stranded on that shore, at a distança 
of at least 800 feet from the place where she was cast adrift, or from tb^ ptase 
where the tug was made fast to her again. Held, that the whole damage 
caused by such stranding must be borne by the tug. 

In Admiralty. 

A, A. Strout, for appellant. 

B. T. Thompson, for appellees. 

Gea.y, Justice. This case, though involving but a small amount, 
présents interesting questions of law. 

The owners of the steam-tug Magnet filed a libel in personam 
against the Grand Trunk Eailway Company of Canada, to recover 
damages sustained by the schooner Cumberland whiie being towed 
by the steam-tug. The libel alleged that in the afternoon of Decem- 
ber 2, 1882, while the schooner and tug were passing with a flood- 
tide from east to west through a draw in the railway coipipany's bridge 
across Back Bay, a part of Portland harbor, and the wind blowing 
hard from the north, the draw-tender negligently cast off one of the 
lines by which the schooner was attached to the railway company's 
pier by the side of the draw, so that she became unmanageable and 
began to drift towards the south shore, and the tug followed and 
made fast to her, and towed her back into the channel, and the 
schooner grounded on the north shore of the channel, and was 
-thereby injured, and the accident was caused whoUy by the négli- 
gence of the defendant's servant in casting off the line, and thus 
making the schooner unmanageable. The answer denied that it 
was any part of the duty of the railway company or its servants 
to receive and make fast, or to loose and cast off, the lines of ves- 
sels passing through the draw; and alleged that the schooner was 
stranded by the fault and négligence of those in charge of the tug, 
and not by any négligence on the part of the railway company. 
The district court decided that the stranding of the schooner was oc- 
casioned by the fault of those in charge of the tug, as well as by the 
fault of the servant of the railway company in charge of the draw; 
ordered the damages caused by the stranding to be divided between 
the two parties; and decreed in favor of the libelants for 1154.44, 
being a moiety of those damages, and for costs. From that decree 
the railway company bas appealed to this court. The libelants bave 
taken no appeal. 

Thè évidence clearly establisaes the following facts: The pier of 
the railroad company extended from the railroad bridge 153 feet east- 
ward, and 163 feet westward, and was not accessible by land, except 
by that bridge. The schooner was 129 feet long, and the tug about 
65 feet long. The tug fell behind in passing through the draw, which 
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■was not wide enough for both ai once. The tide was on the flood, 
near high water, and favored the passage through the draw. The 
draw-tender, acting in accordance with the custom of himself and his 
predecessors for many years, assisted in making fast the lines, and 
in casting them ofif, so as to speed the passage of the schooner. His 
négligence in casting off one of the lines was the cause, and the only 
cause, which set the schooner adrift, so as to be impelled by the wind 
and tide towards the southern shore. After she had drifted once or 
twice her length, the tug, following her as quickly as possible, over- 
took her, and made fast to her port side, prevented her fromground- 
ing on the southern shore, swung her head round into the channel, 
which was quite broad, and pushed her against the wind across the 
channel towards the northern shore, but by négligence and misman- 
àgement pushed her too far in that direction, so that she stranded on 
that shore, and was injured. The distance of the place of stranding, 
in the most direct Une, either from the place where she was cast 
adrift, or from the place where the tug was made fast to her again, 
was nearly 800 feet, or more than six times the length of the schooner. 

Considering the nature of the draw-tender's ofBce, the position of 
the pier, the want of any other person posted thereon to assist the 
passage of vessels through the draw, the importance to the passage 
of trains of having the draw closed as promptly as possible, the de- 
lay and embarrassment which would necessarily resuit if the whole 
duty of attaching and casting off lines were left to those in charge of 
vessels, and the previous custom of the tender of this draw to take 
part in that duty, there can be no doubt that his négligence in this 
partieular was the négligence of his master, the railroad corporation, 
for the conséquences of which the corporation was responsible. 

But the question remains whether the stranding of the schooner 
was a conséquence of that négligence. No décision directly in point 
bas been cited at the bar; but some aid may be derived from the 
rules established in analogous cases. 

In admirai ty, when an injury is caused by the fault of both par- 
ties, both are jointly and equaîly responsible, and each must bear 
the burden of half the damages. Thus, in the familiar case of a col- 
lision between two vessels, caused by the fault of both, the entire 
damage is divided equally between the two ; if only one suffers dam- 
age, her owners reeover half the damage against the other vessel; if 
both suffer damage, half the différence between their respective losses 
is awarded in favor of the one that suffers the most. The Catharine, 
n How. 170; The North Star, 106 U. S. 17; [S. G. 1 Sup. Ct. Eep. 
41;] Hay v. Le Neve, 2 Shaw, App. Cas. 395; Stoomvaart Maatschappy 
Nederland v. P'eninsular é Oriental Steam Navigation Go. 7 App. Cas. 
795. So, if a vessel, negligently managed, strikes against a pier un- 
lawfuUy erected in navigable water, her owners may reeover half the 
damage by libel in personam against the owner of the nier. Atlee 
V. Packet Co. 21 Wall. 389. 
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When a collision between two vessels is caused by the fault of the 
one only, she is liable for the immédiate damage to the other vesael, 
and also for damages resulting from reasonable and proper efforts of 
her master and crew to save her from the condition in which she has 
been left by the act of the wrong-doer, as well as for any other con- 
sequeotial damages fairly attributable to that act. But if it is proved 
that a subséquent stranding of the injured vessel was caused by the 
négligence of those in charge of her, when they could by the use of 
ordinary nautical skill hâve aToided it, the vessel originally in fault 
ia responsible for the immédiate effect of the collision only, and for 
no part of the damages by the stranding. The Narragansett, 1 
Blatchf. 211; The Baltimore, 8 Wall. 377; The Countess of Durham, 
9 Monthly Law Mag. (Notes of Cases,) 279; The Pensher, Swab. 
311; The Linda, là. 306; The Flying Fish, Brown. & L. 436; S. G. 
3 Moore, P. G. (N. S.) 77. 

Within the rules thus established, if in the case at bar the schooner 
had, by the négligence of the railroad company's servant at the draw, 
been dashed against the pier or the bridge, and been thereby dam- 
aged, and had afterwards been stranded by the négligence of those in 
charge of her, the railroad company would hâve been responsible for 
the immédiate damages of the collision, but for no part of the addi- 
tional damages of the stranding. 

The only différence in principle between the case supposed and 
this case is that hère no damage was done at the draw, and the whole 
damage was caused by the stranding. The only négligence on the 
part of the défendant was at the draw, setting the schooner adrift 
towards the southern shore. It was the négligence of the master of 
the tug alone, after the tug had been made fast again to the schooner, 
had turned her away from the southern shore, and had brought her 
into the channel, that caused her to run aground on the northem 
shore. 

With great reluctance to overrule the district judge upon such a 
question, I am therefore constrained to hold that the stranding was 
caused exclusively by the fault on the part of the libelants, and to 
order the decree below to be reversed and the libel dismissed. 
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Pbrrt and others v. Corbt and another.* 

{Gireuit Court, E. D. Missouri. October 1, 1884) 

Gbnbbal AssiaNMBNT BT lusoLVENT Debtor— Bev. 8t. Missoubi, f SS4, Cou- 

BTRUBD. 

A conveyance which is not in terms a voluntar^ assignaient for the beneflt 
of creditors, but is in fact a conveyance of the entire property of an insolvent 
debtor to one créditer, is, whatever its form may be, within the purview of sec- 
tion 354 of the lievised Statutes of Missouri, and will inure to the beneflt of ail 
creditors. 

In Equity. Motion to set aside order overruling demurrer to bill. 

For a statement of facts, and the opinion upon the demurrer, see 
21 Fed. Ebp. 15. 

Mills é Flitcraft, for complainants. 

John D. Johnson and Smith P. Galt, for défendants. 

Brewer, J., (orally.) In the case of Perry against Corby, in which 
the demurrer to the bill was overruled by me, after argument last 
spring, a motion was made to set aside that order, and the question 
involved was heard before the entire bench. That question is whether 
a conveyance which is not in terms and according to the old teehnical 
définition a "voluntary assignment for the beneflt of creditors," and 
yet which is in fact a conveyance of the entire property of the in- 
solvent to one créditer, is within the purview of that statute of Mis- 
souri which provides that every voluntary assignment for the benefit 
of creditors shall inure to the benefit of ail creditors. My ownviews 
were expressed in the opinion that I filed ; and yet in the décision 
I followed the ruling which had been laid down by my predecessor in 
ofiice. The case was argued before Mr. Justice Millbe and the en- 
tire bench, and I am authorized by Mr. Justice Milles to say that 
he agrées with Judge McCeary, and holds that such a transfer, al- 
though there is technically no assignée, so long as it is made of the 
entire property of the insolvent, and is not a mère giving of security 
by way of mortgage, contempJating payment by the mortgagor in the 
future, and the rétention of possession by him, cornes within th^ 
Bcope of the statute, and is to be treated as an assignment, and inures 
to the benefit of ail the creditors. 

As to the other questions, he agrées with the views I expressed. 
Therefore the motion to set aside the order overruling the demurrer 
will be denied. 

iReported by Benj, P. Rex, Bsq., of the St. Louis bar. 
v.2lF,no.l2— 47 
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Lapatettb Co. and othera w. Neblï and others. 
(CiMMît Court, W. D. Tennessee. October 6, 1884.) 

1. Equity Pbacticb— Cokpobatioks— Ninbtt-Fodkth Equity Rule— Tknnbs- 

sbbCodb.H 1492-1497. 

Where a Tennessee corporation bas been dissolved by a foreclosure sale of 
its franchises, but its existence is cootinued by statutory provision for a term 
of flve years,, during which suit may be brought in ita name to vind up it» 
afEairs, à bill by stockbolders is well flled under the ninety-fourth equity rule, 
if it appear that the suit is not a collusive one, and that the plaintifEs hâve ap- 
plied to such of the la te direclors as they can reach to bring the suit, and they 
hâve refused. 

2. Samb Subject— Statutoet Rkceitbr under Tbnhbs8ee Aot, 1852, c 151— 

Tennessee Code, § 1101. 

But where the corporation was a railroad company, indebted to the state for 
aid under the internai improvement acts of 1852, and waa, at the time of the 
dissolution, in the banda of a receiver appointed by the governor, the receiver 
was, under those acts, by opération of law, the manager of the company, and 
the proper person to bring suits in the name of the dissolved corporation, as 
required by the Tennessee Code ; and if the suit be against the receiver himself 
to call him to account, the ninety-fourth equity rule would not apply, as it 
•would be unreasonable to ask him to sue himself. The stockbolders, there- 
f ore, may proceed in their iudividual right without compliance with the ninety- 
fourth rule in that respect. 

3. Equity — Trusts— Right of Beneficiaét to an Account— Accounting with 

Executive Department. 

It is quite a matter of course that a trustée ahall, in a court of equity, pass 
his accounts whenever demauded by the beneficiary ; and he cannot escape an 
account by showing that the judgment créditera of the beneficiary will absorb 
the f und, or that he is a atatutory receiver, authorized to report to the governor 
of the State, to whom he has made a satisfactory report. An act of the légis- 
lature conferring exclusive power over such account on the executive départ- 
ment would probably be unconstitutional. 

4. Bamb Subject — Unsatisfaotory Account. 

But where it appears that the beneficiary has not been injured by the too 
gênerai statement of the account, and a f ailure to file vouchers in the executive 
department, and there is no ahowing of false or fraudulent conduct, a court of 
equity wiU not, for the mère satisfaction of the plaintifE, require the receiver 
to account more in détail, and file his vouchers, when the plaintifls hâve been 
foreclosed of their interest in the fund by a mortgage sale. 

5. Equity PLEAunstos — General Accusation of Fraud. 

Mère epithetic accusations of fraud will not sufflce in equity pleading, but 
the facts must be atated which ahow the conduct complained of to bo fraud- 
ulent. 

€. MORTGAGOB AND MOKIGAGEB — ACCOUNT FOR ReNTS AND PROFITS — FoRB- 

CLosuRB Balb — Right of Purchasbr — Senior and Junior Mortgagbs. 

"Where a prier mortgagee is in possession, and pending his possession there 
is a foreclosure sale uuder a subséquent mortgage, a person buying the prop- 
erty subject to the prier lien, in the absence of any agreement or other circum- 
«tance flxing the amount of the inoumbrance, is entitled to an account with 
the senior mortgagor to ascertain the amount due to him at the time of the 
sale frotn the mortgagee, and hia bid, preaumably, included only the amount 
found due on that accounting. 
7. Samb Sub.tect— Crédits Allowed— Permanent. Improvements. 

On such accounting the senior mortgagee will be allowed crédits for ail per- 
manent improvements and necessary expenditures during his possession, and 
ail incumbrances paid bef ore the sale. 
S. Samb Subject — Railroads — Tennessee Internai, Improvement Acts op 
1852— Tennessee Code, § 1101— Statb Rbcbivbb. 

This principle applies to a receiver in possession of a railroad under the 
Tennessee internai improvement acts of 1852, (Code, § 1101,) during whose 
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possession the road is sold at the suit of its own mortgage bondholders, and the 
equity of the purchasers to tbe accumulated earnings In his hands is paramount 
to that of the stoçkholders and creditors, and thé bill of the latter for an ac-i 
count will be dismissed. 
9. Same Bubjecï— Tennessee Bàilboad Liquidatioii Act of 1869, e. 38. 

This principle of the gênerai law of the relation of the parties is strengthened 
by the liquidation act of 1869, e. 38, under which the purchasers, by consent of 
plaintiû's, liquidated the company's debt to the state on the express condition 
that the purchasers should be substituted to the lien of the state upon the earn- 
ings in the receirer's hands. The plaintiSs cannot now repudiate that agree- 
ment by diverting the fund to the payment of other debts, or by distribution 
of it among the stockhulders. 

In Equity. 

Harry M. Hill and Humes d Poston, for plaintiflfs. 

E. C. Walthall, Wright é Folkes, and James Fentress, for défend- 
ants. 

Hammond, J. The objection that this bill does not show oonform- 
ity to the ninety-fourth equity rule cannot, I think, be maintained. 
The bill was filed April 1, 1882, and if we date the alleged dissolu- 
tion of the corporation at the time of the foreclosure sale on August 
27, 1877, which is the very earliest date at which it can be said to 
bave been dissolved, the suit was oommenced within the five years 
allowed by our statutes for a dissolved corporation to bring suits in 
its corporate name, notwithstanding the dissolution. Tenu. Code, 
1492-1497 ; Rogersville dJefferson R. R. v. Kyle, 9 Lea, 691 ; Kelley v. 
Mississippi Cent. R. Go. 2 Fiippin, 581 ; S. 0. 10 Cent. Law J- 286; 
S. C. 1 Fbd. Eep. 564. Bat if a later date be fixed, suoh as the con- 
firmation of the sale or the final decree in the foreclosure suit, which 
would bring the date of the suit beyond the fite years of the statute, 
it is clear the ninety-fourth equity rule does not apply, if it be con- 
ceded that it applies during the five years to a dissolved corporation 
with continuing power to sue under the peculiar features of the above- 
cited Tennessee statutes, as to which I express no opinion. The rule 
does not, in terms, include a dissolved corporation, (Jones, Eules, 
151,) and it seems settled that the dissolution of a corporation, and 
its inability to proceed by suit, does not de^prive the shareholders of a 
remedy in their own name in a court of equity. Rogersville, etc., R. R. 
V. Kyle, supra, at p. 698; Shields v. Ohio, 95 U. S. 319, 324; Bacon 
v. Robertson, 18 How. 480 ; Lum v. Robertson, 6 Wall. 277. Of course, 
when the f unotions of the directors, managers, and shareholders hâve 
closed by dissolution, they no longer occupy that relation, and it is 
in their own right as individuals that the shareholders must seek 
redress. It cannot be, therefore, that in such a case the ninety-fourth 
rule was intended to operate. Oreenwood v. Freight Go. 105 U. S. it, 
16. Coneeding, however, that the rule extends to a Tennessee cor- 
poration during the five years of posthumous existence granted to it bj 
the state statutes, the amendment shows that the plaintiffs hâve dona 
everything that they could reasonably be required to do, under the ex- 
isting circumstances, to comply with the raie. Âffîdavit is made that 
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plaintifEs were shareliolders at the time of the transactîon, and thaï 
the suit is not a collusive one to confer on a court of the United States 
jurisdiotion of a case of which otherwise it would hâve no cognizance, 
which manifestly, without the affidavit, it is not ; and, after ail, this 
is the main requirement of the rule, if not its ehief object, and the 
only one in the power of the court to aeoomplish by a rule of practice ; 
for, it cannot be assumed that the court intended to or could, under a 
power to preacribe rules of practice, impose limitations on the juris- 
diction on the fédéral courts not imposed by any act of congress. 
The rule should not, at least, be so construed until the suprême court 
itself has affirmed the power to do this. The cases upon which the 
rule is predicated explain its meaning, and they do not require im- 
possibilities on the part of a shareholder. In the leading case of 
Hawes v. Oakland, 104 U. S. 450, 461, where the required efforts to 
secure corporate action are described, it is said that the plaintifE may 
"show a case, if this be not done, where it could not be done, or it 
was not reasonable to require it;" and the "total destruction of the 
corporate existence and the annihilation of ail corporate powers" con- 
stitute an acknowledged exception to the rule. Greenwood v. Freight 
Co., supra. See, also, Détroit v. DeMii, 106 U. S. 537 ; S. G. 1 Sup. 
et. Eep. 560; Hayden v. Manning, Idj 586; S. G. 1 Sup. Gt. Eep. 
617; and Dimpfel v. Ohio é M. By. Co. 110 U. S. 209, S. G. 3 Sup. 
et. Eep. 573, for .a further elucidation of the principles upon which 
the rule is founded. 

Now, by the Tennessee Code, "the managers of the business of 
such corporation at the time of its dissolution, by whatever name 
known, are the trustées of the stockholders and creditors," authorized 
by thèse statutes to settle its affairs and "sue for and recover the 
debts and property of such dissolved corporation in its corporate 
name." Tenn. Gode, §§ 1494, 1495. 

The principal défendant, Neely, was himself, at the time of the 
dissolution of this corporation, the statutory receiver appointed by 
the governor under the act of February 11, 1852, c. 151, § 5, p. 
207, (Code, § 1101,) "to take possession and control of said railroad 
and ail the assets thereof, and manage the same, etc., and to con- 
tinue in possession of said road, fixtures, and equipments, and run 
the same, and manage the entire road" until the debt to the state was 
paid. State v. E. à K. R. R. 6 Lea, 353, 355 ; Erivin v. Davenport, 
9 Heisk. 44. If this was not the "annihilation of ail corporate pow- 
ers," it certainly did, in fact, as appears by this bill, paralyze those 
corporate powers; for the road was surrendered by him to the pur- 
chasers under the foreclosure sale, he accounted only to the gov- 
ernor or thèse purchasers, and the directors or stockholders hâve not 
since attempted any corporate action or kept up any corporate or- 
ganization. Either Neely was himself the person to whom, under 
this rule and thèse state statutes, application should hâve been made 
to bring this suit in the corporate name, — which were a vain thing to 
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do, and it is unreasonable to ask it, — or no such application could, 
under the terms of the statute, be made at ail. The directors and 
stockholders were, by the statutes, superseded or deprived of their 
power, and under the law it has never been restored to them. Er- 
win V. Davenport, supra. Furthermore, the amended bill allèges that 
the plaintiffa bave applied to such of the directors as they could find 
to take corporate action in this matter; but that they are scattered 
throughout the country, and hâve apparently abandoned ail their 
functions and refused to act. Having made ail stockholders who 
choose to corne in parties, it would seem, under the circu m stances, un* 
reasonable to require that corporate action should be soaght through 
application to them. The bill does not with sufficient précision name 
the directors to whom application was made, nor show in détail the 
efforts to comply with the rule in that regard, as it should bave done; 
but, under the facts disclosed, I am of opinion that the plaintiffs hâve 
done the best they could, and for the reasons stated overrule tnat 
ground of demurrer. 

The plaintiffs insist that at ail events the corporation was, and 
now they are, entitled to an account against their trustée, this stat- 
utory receiver of their property. Certainly I bave been uuable to 
find any case where the trustée can refuse to account because the 
benefieiary would get nothing if an account were had, by reason of 
his inability to respond, which is not set up hère, however, or any 
other reason, such as that there are judgments against the benefieiary 
which would absorb the products bf the account, as has been stated 
is the case hère, inasmuch as there is an immense amount of the 
mortgage debt unpaid, for which there is a judgment of this court still 
unsatisfied. The valueless character of such litigation is set out in 
Bayliss v. Lafayette, etc., Ry. 8 Bias. 193, but evidently the court hesi- 
tated to dismiss the application, and was content to advise the par- 
ties that if the litigation should be fruitless, there was no practical 
value in it. I cannot assent to the doctrine that a trustée may thus 
eseape an account, any more than that a court should refuse a judg- 
ment because it appeared that the exécution would be returned nulla 
bona. An account against a trustée is almost always a matter of 
course. Pulliam v. Pulliam, 10 Ped. Eep. 23, 26. It will, however, 
only be granted at the suit of one having a right to the fund of which 
an account is asked. Neither can the fact that the défendant ac- 
counted with the governor, and reoeived his commendation for the 
faithful discharge of a trust, assuming that we take judicial notice of 
the executive action in this regard, avail him as a défense. The act 
of 1852, under which be held his trust, does not make the executive 
department the exclusive arbiter of this trust, nor authorize it to ac- 
quit the trustée of ail liability by approving his aecounts. There 
seeœs to be no intention to deprive the courts of their powers in such 
matters, and the remedy on the bond of the receiver can only be con- 
current with that of compelling a settlement through the médium of 
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af court of equity. If thé act undertook to învest the executive de- 
partment with exclusive power over the aceounts of this receiver, it 
is, on well-settled principles, probable that the courts would pro- 
nounce it unconstitutional. Jones v. Perry, 10 Yerg. 59; Cooley, 
Const. Lim. 87-llé, 392. 

Other objections to the bill bave been taken by the demurrer and 
in argument, which, for the présent, at least, we will pasa, and corne 
to the substantial controversy between thèse parties upon this de- 
murrer; and that is, the contention that the facts disolosed by the 
bill show that the plaintiffs bave really no interest in the funds for 
which they allège the défendants are liable. Why take this acoount, 
say the défendants, when it appeara that, as between the plaintiffs 
and the foreclosure purchasers, the funds in the hands of the receiver 
■were the property of those purchasers ? They insist that it is not 
pretended that he withholds them, or haa appropriated them to his 
own use, but only that he bas improperly turned them over to those 
purchasers, and that, even if he still retains them, they do not be- 
long to the plaintiffs. If this be so, undoubtedly this bill should be 
dismissed. But there is some difBculty in determining it upon de- 
murrer, by reason of the somewhat meager and indeflnite statements 
of the bill as to the précise facts of the case, though both parties 
seem désirons of having the question determined, and bave endeav- 
ored, by amendment, to make the bill more definite. 

Generally, the facts are that this railroad having been constructed 
under the internai improvement lawa of Tennessee, more particularly 
considered in the case of Stevens v. L. dt N. R. R. 3 Fed. Eep. 673; 
State V. E. é K. R. R. 6 Lea, supra, and Rogersville à J, R. R. v. Kyle, 
9 Lea, supra, the state held a stalutory lien for the aid extended to it, 
paramount to ail other liens vrhatever. Being in defaùlt for the in- 
terest and sinking fund due, under those laws, upon the state bonds 
it had received, the défendant Neely was, by the governor, appointed 
receiver to take charge of the road, and discharge the duties required 
by those acts of the législature. While he was so in control of the 
road, it was sold by a decree of this court, under a foreclosure suit, 
to satisfy a very large mortgage debt, subordinate to the lien of the 
state for its debt. By the statutes and the decree, this sale was 
cum onere, and -the purchasers took the title subject to the debt due the 
state. The purchasers organized a corporation, which, under author- 
ity of law, by subséquent consolidation anJ changes of name, became 
the présent Illinois Central Eailroad Company, a défendant to this 
bill. Thèse purchasers liquidated the debt due the state by paying 
it off , principal and interest ; how, does not precisely appear by the 
bill, except that it was done by buying the bonds of the state secured 
by its lien, which were paid in and canceled, the bonds being pur- 
chased at a heavy discount. But it is seemingly agreed in argument 
that they did this by taking advantage of the act of February 25, 
1869, c. 38, p. 50, which permitted any railroad company to pay the 
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principal oî the debt for whieh it was liable to the state, în any hbnâ» 
of the state, for an equal amount, and authorized it to issue its own 
bonds to raise the money, which were to be seoured by substituting 
thèse new bonds to the lien of the state in ail respects. Also, any 
other person or corporation, with the consent of the railroad Com- 
pany itself, was authorized to pay the debt, issue its substituted bonds, 
and likewise be subrogated to the lien of the state. At the tiœe of 
this liquidation of the debt due the state, it appears by the bill, as 
amended, that Neely was still in possession as receiver, and did not 
surrender the road to the purchasers uutil, in addition to the princi- 
pal debt, they had paid to the state the sum of $94,234, past-due in- 
terest, accru ed and not paid by him as receiver. This payment, and 
the $1,119,000 of principal due, constituted the aum paid by the 
purchasers to the state, and thereupon the receiver surrendered the 
road and ail the assets and property in his hands to the purchasers. 
Thèse figures may not be exactly accurate, but they serve to indicate 
the facts invoived in the controversy. They are taken from the state- 
ments of the amended bill, which also refers to the answer of Neely 
accompanying his demurrer, and adopts certain paragraphs thereof, 
from which it will probably appear that, after deducting certain taxes 
paid, the correct amount of aeerued interest paid by the purchasers 
was 185,811.27. It does not appear what, if anything, was due on 
account of the sinking fund. Neely made his report to the comp- 
troller stating the amount of his receipts and disbursements ; but 
complaint is made by the bill that he does not go sufficiently into 
détail, and that he files no vouchers with his report. This report is 
exhibited with the bill, which avers that Neely had on hand, as shown 
by the report, about $25,000 cash, and iron rails of about the value 
of $36,000, which he turned over to the purchasers. It further al- 
lèges that, well knowing that the company was insolvent, and that 
very soon the road would be sold, Neely used the funds in his hands 
very largely for making "permanent improvements not necessary for 
the opération, of the road, and not coming within the désignation of 
necessary repairs, — among other things, substituting steel for iron 
rails, — and that, knowing they eould not be used, he invested in rails 
which were not placed on the track, but wrongfuUy turned over to 
the purchasers." In other words, the bill charges generally that 
Neely collusively improved the road out of the earnings for the ben- 
efit of anticipated purchasers, and seeks to hold him liable for thèse 
tmnecessary improvements. The report itself, exhibited with the 
bill, shows that Neely, during the 20 months he held the road, re- 
ceived of its earnings $802,241.52, and paid out in "operating ex- 
penses" $570,303.18, and in "extraordinary expenses," $66,663.03, 
and to the state on account of interest due, $110,000. This left in 
his hands, after adding the value of fuel and supplies, on hand to the 
amount of $49,801.28, a sum aggregating $105,075.77. Against 
this he States that there was due from him on his pay-roUs th© sum 
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of $32,409.35, for balances on supply bills, $34,887.59, and for bal- 
anoes due "on new rails purchased and being delivered," $34,000, 
leaving '^n apparent net profit" of $3,778.83, whieh, he says, would 
be overbalanced by claima set up for damages for killing stock, etc. 
He further states in Ma report that the road baving been soid, and 
tbe purchasers baving Batisfactorily liquidated tbe debt due tbe state, 
he transferred the property to them on November 28, 1877, "together 
with ail assets in my hands, they assuming ail my indebtedness as 
ascertained and adjusted, whicb they are paying promptly." He 
further explains that -when he got the road in Marcb, 1876, it was in 
a very dilapidated condition, and that, in order to make it earn the 
money due the state, he found it necessary to make "permanent im- 
provements," and that he had put it in "first-class condition." 

It is uot averred in the bill (except in a gênerai charge "that he 
bas received and bas never accounted for many tbousands of dollars 
of said funds") that Neely received more or expended less than be 
reports to bave done, and it is frankly conceded in argument that be 
is not accused of falsely stating this account. But it is insisted that 
he should hâve accounted, and sbould now be required to account 
more in détail and to file bis voucbers. Mauifestly, in equityplead- 
ings, gênerai accusations of fraud and collusion are ineffective. 1 
Daniell, Ch. Pr. (5th Ed.) 324, and notes; Rllet/ v. Lyons, 11 Heisk, 
251 ; Whitthorne v. St. Louis M. I. Co. 3 Tenn. Ch. 147. The pleader 
should state the facts, and not formulate mère epitbetie "charges." 
And it bas been recently decided that the same rule applies at law. 
Hasard v. Qriswold, 21 Ped. Eep. 178. If the facts are not to be 
ascertained by diligence, because of some obstruction, or if the évi- 
dence of them is in possession of the other side, this should be made 
to appear, witb technical averments showing the necessity for discov- 
ery, wbere that is wanted ; but a court eannot sustain a bill upon 
mère denunoiatory statements of the plaintiff's suspicions or belief. 
The best pleadings are those which state the inculpatory facts that 
carry with them their own conviction of tbe fraud, and by which the 
wrong-doing appears, without much necessity for characterizing it as 
such. Shepherd v. Shepkerd, 12 Heisk. 276. 

ïhis report evidentiy is subject to the complaînt that it does not 
state the accounts properly supported by voucbers; and, other ques- 
tions aside, it would not satiefy a court of equity; but it was not in- 
tended as an accounting in the strict sensé, but only as a report of 
the receiver to the accounting ofBcer, who should unquestionably, if 
be did bis duty as such, bave more thoroughly inspected and audited 
thèse transactions of an agent of the state in which others than tbe 
state had an interest; and the complaints of the bill against the ex- 
ecutive officers, if true, are well founded, and show neglect of tbe plain- 
tiffs' rigbts in tbe promises. And hère I bave hesitated wbetber or 
not a court of equity should not, for the mère satisfaction of complain- 
ants, require this receiver to pass bis accounts in such a way tbat 
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they could eee in détail what he had done while in charge of their 
property. But a court of equity must be able to see that there bas 
been sucb a failure of the trustée in bis duty to keep and exbibit bis 
aecounts that the plaintiflfs bave been injured, and there is no sucb 
sbowing by thia bill. Non constat tbat Neely did not keep accurate 
and detailed aecounts of bis doings, whicb are open to the inspection 
of pkintiffs upon their demand, nor tbat tbey could not from tbia 
source obtain ail the information they need to détermine whetber be 
bas falsely stated them. And wben in argument it is conceded tbat 
plaintiiïs bave no information tbat be bas falsely statéd them, it would 
seem unnecessary to take an aecount merely to satiafy them tbat the 
statements in thia report were true. 

We come, tben, to the considération of the questions growing eut of 
the above-stated faets, wbich involve tbe substantial merits of tbis 
controversy. For the plaintiiïs it is contended with earnestness and 
force that, inaamucb as the mortgage for the bonded debt of tbe 
Company wbich was foreelosed did not include the earnings of the 
road, those accumulated in Neely's hands did not pass to tbe mort- 
gagee or the purchaser, and when tbe sale took place, subject to a 
prior lien, the purchaser so regulated bis bid as to obtain the prop- 
erty at a priée wbich would enable him to discharge thé prior lien 
and give tbat sum for it. In other words, that in buying the prop- 
erty subject to the prior lien thèse purchasers assumed that debt, 
expected to pay it, and put their price accordingly, and now bave no 
equity to demand that, as between them, the other property of tbe 
mortgagor sball be applied to ease their burden by paying the debt 
whicb they are equitably bound to pay out of their own means. For 
tbis principle the main case relied on is that of Pickett v. Merchants' 
Bank, 33 Ark. 346, wbich, bo far as i-elates to tbis question, was a 
suit by the mortgagor against tbe mortgagee to overhaul a bank ae- 
count for usury. There had been a sale of the mortgage property, 
and it had been purchased by the mortgagee under an agreement be- 
tween the parties as to tbe application of tbe proceeds of sale to cer- 
tain prior incumbrances and tben to the mortgagee's own debt. But 
there was an ineumbrance for delinquent and unpaid taxes, paid by 
tbe mortgagee after tbe sale, wbich had not been included in tbe 
agreement, and wben tbe mortgagee was about to enforce bis lien 
upon other lands for the balance due, tbe controversy arose as to tbe 
true amount of tbat balance. It was held that the mortgagee had 
purchased cum onere, and was not entitled to a crédit for the taxes 
paid. "Wben the warehouse property was aold," says the court, "it 
was incumbered with unpaid taxes, and, as we présume, was pur- 
chased for less on that aecount. " Other autborities are cited for tbis 
position, but it is not necessary to cite them bere, as tbe court, for the 
purposes of tbis décision, fuUy concèdes the force of tbe position. 

On the other h and, it is insisted that wben a junior mortgagee 
purchases under a foreclosure sale tbe mortgagor's equity df redemp- 
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tion, he is entitled, as against a senior mortgagee in possession, to 
the same account of rents and profits that the mortgagor could hâve 
had. This seems, also, to be well settled by authority. There is 
Bometimes much difficulty in the application of the rule, because the 
peculiar facts of the case leave it uncertain where the rents and prof- 
its of mortgaged premises belong, notwithstanding the possession of 
the mortgagee ; and sometimes, by the agreement of the parties, or 
other like intervening circumstances, the rule which ordinarily ob- 
tains is displaced. Indeed, the local law of the state often interfères 
to regulate the incidents of the mortgage, and affecta this as well as 
other rules governing the relation of mortgagor and mortgagee. Mr. 
Pomeroy bas very ably shown how the law of mortgages has been 
thus changed in many of its incidents by local law. Pom. Eç[. §§ 
73, 74, 162, 163, 1179-1191 . Making allowances, however, for such 
déviations, the rule contended for by the défendants is well estab' 
lished. Harrison v. Wyse, 24 Conn. 1; Kellogg v. Rockwell, 19 Conn. 
446; Childs v. Childs, 10 Ohio St. 339; 2 Jones, Mortg. 1070-1085. 
I do not find any Tennessee case in which the point has been con- 
sidered, but generally in this state the ordinary law governing the 
relation of mortgagor and mortgagee in a court of equity prevails. 
Henshaw v. Wells, 9 Humph. 568; Vance v. Johnson, 10 Humph, 
214; Bidwell v. Paul, 5 Baxt. 693; 1 Meigs, Dig. (2d Ed.) § 527, 
Bubsecs. 7, 9, 10; 3 Meigs, Dig. (2d Ed.) §§ 1984, 1987; 1 Pom. Eç[. 
§ 163 ; 3 Pom. Eq. § 1187, p. 158. In an account between the mort- 
gagor and mortgagee, the mortgagee in possession, while accounting 
for rents, is credited with permanent improvements, necessary ex- 
penditures, taxes, insurance, and prior incumbrances paid by him. 
Leiper v. Bansom, 2 Cold. 511, 514; Bradford v. Cherry, 1 Cold. 60; 
Kellogg v. Rockwell, supra. 

But thèse two propositions of the plaintiffs and défendants, respect- 
ively, are not antagonistio to each other. While the purchaser buys 
the property cum onere, unlesa there is something in the agreement 
pf the parties, as in Bank of U. S. v. Peter, 13 Pet. 123, and Belcher 
V. Wickerskam, 2 Baxt. 111, or some other attending circumstance to 
control it, he only agrées to pay what is due to the prior mortgagee 
on a proper accounting with the mortgagor at the time of his pur- 
chase. Presumably, that is the sum he takes into his calculations 
when ho makes his bid, and not a larger si;m which may apparently 
be due; unless, as before stated, the amount is fixed beforehand, in 
which event that is the sum he must pay at ail hazards. Assuming, 
then, that thèse purchasers bought the equity of rédemption at the 
foreclosure sale, as we must if it was a foreclosure sale strictly cqn- 
sidered, and that our statutory rédemption has been by the decree 
barred, or has lapsed by the long time over the statutory two years 
allowed for rédemption which hâve passed since the sale in August, 
1877, it is the purchasers who are entitled to this account and the 
proceeds of it, and not the original mortgagor. In the Arkansas case 



LAFAYETXB J30. V. HBBLT, 747 

relied on by the plaîntiffs the tax inoumbrance had been overlooked 
by the purchaser, and on the principle that he had bought cum onere, 
he had that incumbrance to pay, as thèse purchasers did the debt of 
plaintiffs' corapany to the state. But surely, in that case, if there 
had been a dispute about the amount of the taxes due on the ware- 
house, and it had been made to appear that by payments made by 
the mortgagor the amount of taxes was only, say, $1,000, instead of 
the $2,473, the différence would bave inured to the benefit of the 
purchaser, and not to the mortgagor, by requiring the purchaser to 
pay to him the balance of $1,473. If, indeed, the parties had agreed 
before the sale that the larger amount of taxes was due, and the bid- 
ding had been predicated on that understanding, but subsequently it 
was found to be less that was paid to the tax collector, the différence 
would belong to the mortgagor, to be paid to him or credited on the 
mortgage debt; but this bill bas no feature like that, and suoh a 
claim could not be set up hère. 

It is not necessary, if this be a correct view of the equities of the 
parties, to say more than that the resuit is that plaintiffs show no 
such interest in the fund alleged to be due as entitles them to the 
account they seek, and consequently the demurrer should be sus- 
tained, and the bill dismissed for want of equity on the face of it. 
But, if we look at the equities of the parties in a broader view, the 
sp^me judgment must be reached. Evidently, after paying out of the 
funds in bis hands the balances due by him for expenditures that 
will not be disputed, the receiver should bave paid the remainder of 
the fund to the state on its daims for over-due interest and sinking 
fund. Instead of doing this he used the money to improve plaintiffs' 
property, and presumably they got the benefit of it in a higher priée, 
and conséquent greater réduction of their mortgage debt. How can 
they complain at this ? Again, the receiver having allowed the in- 
terest claim of the state to remain unpaid to, at least, $8.5,000, and, 
perhaps, counting the sinking fund, largely more, thèse purchasers 
bave paid it in order to relieve their property of the lien for it. Now, 
upon the plainest principles of subrogation, as between the mortgagor 
and thèse purchasers and this receiver, whatever be held in cash, or 
was liable for by improper management, was a fund primarily liable 
(and known to be such by the purchasers when they made their bid) 
for payment of the accumulated interest and sinking fund, and they 
are entitled to bave it so applied. The authorities already cited es- 
tablish this. The mortgagor would be only entitled to the surplus, 
and it is plain there could be no surplus in this case on the faots 
already stated. 

Now, this fund bas been so applied, on an agreement between the 
state, the purchasers, and the receiver, by his turning over the assets 
in his hands, and they paying the interest; and it is quite manifest 
that they bave not received more than was due after paying the 
charges on the fund. That the receiver expended some of thie money 
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in improvements that were permanent, and rails that were delivered 
but not f ally paid for, cannot, as before intimated, be a cause of eom- 
plaint, if it enhanced the value of the property. But more than tliis, 
he was, by the gênerai law and the statutes under -which he acted, 
invested with plenary powers in the matter of managing the road; 
and, as it appears, this 117 miles was only a link in a great line of 
transportation, he could not earn suffioient money to pay the interest 
unless he did improve it; and it is certain that this policy was the 
best for the state, whose claims, under the statuts he was executing, 
were paramount in importance to any interest of the stockholders. 
He maj hâve known that the company was hopelessly bankrupt, and 
that the road must pass into other hands; but the interests of the 
state were his chief concern, and this considération should hâve had 
no influence with him. He was not bound, as the plaintitfs seem to 
think, to withhold ail expenditures for improvements which would 
increase his earnings, because it was more désirable to them that he 
should reserve the mouey for the other uses of the bankrupt owners. 
They bave received the full beneât of the earnings in their payment 
of the interest debt to the state, for which they were pledged. They 
hâve the benefit of the improvements in the réduction of their mort- 
gage debt, and this is ail that, honestly, they can ask. Tney might 
bave managed differently. They could bave used the earnings for 
the purposes of dividends, allowed the road to run down, and thereby 
left a larger debt due from an insolvent company, both to the state 
and their own immédiate bondholders. But perhaps it was a fear of 
this kind of management and its temptations that induced the gov- 
ernor to appoint a receiver; that induced the législature to make pro- 
vision for one; and that made a foreclosure désirable. At ail events, 
it does not lie in the mouth of plaintiffs to complain that the receiver 
did not thus manage in their selfish interest. The interests of the 
creditors, state and private, demanded, as did the material interests 
of commerce, which prompted the public aid given thèse plaintiffs, 
that the receiver should manage as he did. 

Finally, this case bas been heretofore considered under the gênerai 
principles of equity governing the relation of the parties, but it is im- 
possible to read the acts of the législature already cited, which regu- 
late the rights of thèse parties, and not feel that thèse principles are 
greatly strengthened and enlarged by those acts. By the act of 1869 
thèse purchasers were permitted, with the consent of the company, to 
liquidate the debt due the state and be substituted to the state's lien. 
They did liquidate that debt, obtaining presumably the plaintiffs' con- 
sent through their corporate représentatives ; and to allow them now 
to divert this fund from the payment of the interest due the state, on 
the theory of this bill, would be to allow them to repudiate that con- 
sent and its conséquences. This act substituted the purchasers to 
whatever right the state had to the fuuds in Neely's hands, and tbere 
was not more than enough to pay the state, on the facts of this case. 
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Tbe state bad a lien on the earuings, certainly, and îi passed to tho 
purchasers under this act oi 1869, and if Neely bas anytbing for 
wbich he should acçount, it belongs to tbem. Aet 1869, c. 38, p. 50. 
As to the plaintiffs, wbo are creditors, tbey can occupy no bigher 
ground than the stockholders in the matter of demandingan account. 
Indeed, it may be doubtful if judgment creditors are ever entitled to 
an account against a prior lùortgagee in possession, Worthington v, 
Wilmot, 59 Miss. 608. But as to tbis we need not now inquire, tbe 
questions decided beingas conclusive against tbe creditors as tbe stock- 
bolders. 

Thereare other gronnds of demurrer, somerelating to tbose plain- 
tiffs wbo are creditors, but no furtber notice will be taken of tbem, 
since, on the ground above indicated, the demurrer must be sustained, 
and the bill dismissed at the costs of the plaintiffs. 

Decree accordingly. 



VoLENTiNE V. Htjrd and others. 

{Oireuit Court, H. Vermont, October 7, 1884.) 

FrAUDUIiKNT OONVBTAIÎCB — MOBTGAGB — COMPOSITION WITH OREDITOES — Ab- 
BCONDDÎG DBBTOK — FOHBCLOSUEB DP MOBTGASB. 

H., being hopelessly insolvent, applied to V., one of his creditors, for a loan 
of $15,000, to compromise his debts by payment of 25 cents on the dollar. V. 
loaned him the money with full icnowledge of the facts of the case, and took a 
mortgage, executed by H. and wife, on his homestead farm (which was ail of 
his property within reach of his creditors) in Vermont, duly recorded it. and 
thereafter advanced the money, taking no précautions to procure its payment 
to the creditors. The deed of composition provided that H. might sell or dis- 
pose of his property within a certain time in furtherance of a settlement with 
his creditors. v. and some other creditors signed this deed. H. failed to pay the 
money as agreed, and tied with it to Caaada. V. subsequently flled a bill to fore- 
close the mortgage, making attaching creditors défendants with H. Hdd, that 
as to ail the property, except the homestead interest in the land, the mortgage 
was void as to the creditors; that V. was entitled to forecloae as to the home- 
stead interest only on payment to the attaching creditors who were parties to 
the deed of composition the 25 cents on the dollar, as agreed, with interest ; and 
that as to the residue of the estate the bill should be dismissed. 

In Equity. 

Martin é Eddy and J. K. Batchelder, for orator. 

A. L. Miner, J. G. Baker, and H. A, Harman, for défendants. 

Whbelee, J. This suit is brought to foreelose a mortgage of 
$15,000 on tbe homestead farm of the défendant Eeuben T. Hurd, 
situated in Arlington, Vermont, against bis attaching creditors as well 
as against bim. The mortgage was executed on tbe twenty-first day 
of July, 1880, at Arlington, in the absence of tbe orator, and was re- 
corded in tbe land records of Arlington, as required by tbe laws of tbe 
state, on the ninth day of August following. The considération was 
advance I, |5,000 on tbe first and $10,000 on tbe eigbth days of Oc- 
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tober follo-wing, by tbe orator to a brother of tbe mort^agor, at Aurota, 
Illinois, where the orator résides. The mortgagor makes no défense; 
the creditors défend upon the ground that the mortgagè is fraudaient 
and void as to them. 

The mortgagor was, at the time of the exécution of the mortgagè, 
hopelessly and desperately insolvent, and this became fuUy known 
to the orator when he became informed of the mortgagè. The mort- 
gagor started a composition with his creditors, by deed dated July 
27, 1880, in which the creditors, signing and sealing, agreed to "ac- 
cept, receive, and take of and from the said Eeuben T. Hurd, his 
executors and administrators, for each and every dollar of our re- 
spective daims and demanda against said Eeuben T. Hurd, the sum 
of twenty-five cents, in fuU satisfaction, payment, and discharge of 
ail and every our debts, claims, and demands ; such composition to 
be paid to us severally and respectively within four months from the 
date of thèse présents." And they further therein agreed that he 
might, "from time to time, and at ail times hereafter, within the said 
term of four months from the date hereof, assign, sell, or dispose of 
his property, stocky and effects," "for and towards the payment and 
satisfaction of the composition of the debts, claims, or demands of us 
and every of us." 

There was no provision that ail the creditors should sign. The 
orator was a créditer before the mortgagè, and signed and became 
fuUy aware of the composition deeds. The défendant the Batten- 
kill National Bank, for a considération paid, agreed to assign its 
claim to the brother of the mortgagor for the further considération of 
25 cents on the dollar to be paid, in order that the claim might be 
brought within the terms of the composition. The défendant Hawley 
had an attaehment on the farm prior to the mortgagè, the ad damnum 
in the writ and amount directed by the writ to be attaehed being 
$1,600. For a considération agreed to be paid, he signed the com- 
position deed, and signed a writing stating that he released and dis- 
eharged the liens by the attaehment, and discontinued the suit as to 
Hurd, and delivered it to him. The other défendants did not become 
parties to the composition. The 25 per cent, was not paid to the Bat- 
tenkill Bank nor to Hawley. The mortgagor gave up earrying through 
the composition, and with the money received from the orator fled to 
Canada without paying his creditors any considérable part of it. At 
the time when the money was advanced by the orator upon this mort- 
gage, it covered ail the property within the reach of the mortgagor's 
creditors at that time, and the orator was fully aware of this fact. 
That the loan was negotiated by the mortgagor for the purpose of 
obtaining money to pay the 25 per cent, on the composition, well 
enough appears, and this purpose was understood by the orator. That 
the mortgagor intended, when he received the money, to take it be- 
yond the reach of his creditors if the composition failed, also is ap- 
parent. There is no évidence that the orator knew of this purpose. 
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but he was fuUj a\vare that placîng ïhe money ïu hîs hands wîtlioat 
safegaard would enable him to avoid his creditors if he would. 

The case stands differently as between those who were parties to 
the composition agreement and those who were not. And as to this 
the Battenkill Bank was in reality, although not nominally, such 
a party. It brought itself within the scope and effect of the agree- 
ment. It is not considered that it would be necessary that ail the 
creditors should become parties to the composition to make it bind- 
ing. In Gohleigh v. Pierce, 32 Vt. 789, there was an express provis- 
ion that ail should sign to make the agreement valid. In Chase y. 
Bailey, 49 Vt. 71, the provisions were such for dividing the property 
of the debtor pro rata among his creditors that it could not be car- 
ried out unless ail should sign. Not so hère; the agreement of each 
créditer is several. The consent of more than one créditer might be 
necessary for a considération where the oontract is simple and a con- 
sidération required. But this contract is under seal, which imports 
a considération, and would bind Hawley, who sealed it with his seal; 
and the Battenkill Bank received a considération for what it entered 
into, and, besides, the procuring the agreement of the others who 
did sign, would probably be a sufficient considération of itself for that 
undertaking. 

The mortgage was fully accomplished within the four months by 
. being made, aceepted, and recorded, and the money advanced, The 
mortgagor had the right to dispose of his property for the payment of 
the 25 per cent, on the debts at any time within the four months. 
Any party to the compromise had the full right to purchase the prop- 
erty or take lien upon it during that time for that purpose, but im- 
pliedly, by thé terms of the agreement, not for any other purpose. 
Had the mortgagor paid Hawley the 25 per cent, on his claim, and the 
Battenkill Bank 25 per cent, on ita claim, within the four months, 
they would bave had no just ground to complain against the mort- 
gage. If they were defrauded by it at ail, it was only as to the 25 
per cent. The orator knew that by the effect of the agreement the 
mortgagor had no right to dispose of his property, by mortgage or 
otherwise, except "for and towards the payment and satisfaction of 
the composition." He had no right as to them to loan money on a 
mortgage to the debtor generally during that time. The property 
was expressly charged with the trust, as between the parties to the 
agreement, of paying the 25 per cent. The orator violated the trust 
when be loaned the money generally on the mortgage without seeing 
to it that the 25 per cent, was paid. He, at least, took the risk of 
seeing that the money went for that purpose ; and, as it went from 
him into other channels without the consent of Hawley or the bank, 
he is responsible, and not entitled to a deoree of foreclosure as against 
them, without providing for the payment of the 25 per oentw of their 
claims, with interest from November 27, 1880, before which day that 
amount should hâve been paid. 
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By the statutes of Vermont the orator, in a bill to foreclose a mort- 
gage, may join as a défendant any subséquent attaching créditer of 
the premises Bought to be foreclosed. Eev. Laws Vt. § 762. Credit- 
ors who did not become parties to the composition, and hâve attaehed 
the premises subsequently to the mortgage, are made défendants un- 
der this statute. Théir rights are to be determined. 

The mortgagor's liabilities were from $125,000 to $150,000, and 
his assets were only about $50,000. The mortgage was exeouted at 
Arlington while the orator was at Aurora, and apparently without 
his knowledge. The effect of it was to place substantially ail of the 
attachable property of the mortgagor in Vermont under its cover. 
From the course aud proceedings of the mortgagor, the obvious pur- 
pose of it was to induce or compel his creditors to apcept of the com- 
position, and to provide means for the payment of the percentage if 
they should accept. When it was brought to the knowledge of the 
orator, he was, or became, fully aware of its efïeet. He must hâve 
known that its existence on the record would be a great embarrass- 
ment and hindrance to creditors. Still he placed it upon the record 
without then advancing any considération, and, in the language of 
27 Eliz., left it to stand, "colored, nevertheless, by a feigned counte- 
nance and show of words and sentences, as though the same were 
made boimjide, for good causes, and upon ju^t and lawful considéra- 
tions;" or, in the language of the statute of Vermont, justified the 
same to hâve been made and executed in good faith, and upon good 
considération. Afterwards he advanced the considération, biit not 
until ail prior liens were, as he supposed, removed out of its way, so 
that when the mortgagor got the money, which became the considér- 
ation of the mortgage, he could hold it in défiance of ail his credit- 
ors, with the mortgaged premises eovered by the mortgage and appar- 
ently out of their reach. 

The purpose for which the orator testifies he understood the con- 
sidération was to be used, was to pay the 25 per cent, on the com- 
position. It does not appear how far the composition had proceeded 
when he made the advance, but it does appear that many creditors 
never became parties to it, and that those who did were not paid the 
25 per cent, to any considérable amount. The latest information 
which he received, according to his own account, was from the mort- 
gagor, that he was "getting along very well with compromise; there 
are a few who stand out about the matter, but not large amounts. 
Hope to get it ail fixed soon." If ail the creditors became parties to 
the composition, and received their share under it, none would be de- 
frauded by the mortgage; but if any did not, and the purpose which 
the orator understood was to be carried out to pay those who did, 
those who did not would be defrauded. The property would be gone, 
and they be left without pay, with the mortgagor's property ail the 
while out of the reach for-collecting their pay. 

In the language of the resolutions of Twyne's Case, 3 Coke, 80, "it 
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would prove injurioas to other créditera of the same debtor in de- 
priving them of ail means of satisfying themselves by the stated 
methods of justice." If the composition was carried eut, its purposes 
were laudable ; if not, thej' would be fatal to those not joining in it. 
The orator did not wait to see whether ail would j'oin or not. He had 
fuU knowledge of the situation, and made the advances in view of the 
efifect which would folloW a failure. He purposely aided in putting ail 
the attachable properly of the mortgagor ùnder the cover of the mort- 
gage beyond the reach of the creditors of the mortgagor, if the mort- 
gage should be upheld. Such conveyances as place substantially ail 
of the property of the debtor beyond the reach of creditors hâve al- 
ways been held fraudulent and void in Vermont, by whose laws this 
case is to be governed. Edgell v. Lowell, 4 Vt. 405 ; Boot v. Rei/nolds, 
.32 Vt. 139; Church v. Chapin, 35 Vt. 223; Pr<mt v. raîighn,'52 Vt. 
451. This mortgage cannot be upheld as against the creditors who 
are not affected by the composition proceedings to cover property 
which they could reach, without going contrary to the provisions of 
the statutes 13 & 27 Eliz., as they hâve been expounded from the 
earliest times. 

In the report of Twyne's Case, which is one of the earliest, it is 
said : "And because fraud and deceit abound in thèse days more than 
in former times, it was resolved in this case by the whole court that 
ail statutes made against fraud should be liberally and beneficially 
expounded to suppress the fraud." 3 Coke, 82a. The reasons for 
this resolution hâve not ceased. The effeot of this mortgage, with 
the purpose for which the orator says it was made, was to take the 
property from within the reach of the creditors and put it beyond 
their reach, unless they would compound their debts. 

The mortgaged premises were the homestead of the mortgagor and 
bis family. His wife joined in the mortgage, pursuant to the laws of 
the state, so as to bind the homestead interest. To the extent of the 
homestead exemption the mortgage was not fraudulent as to creditors, 
who could in no event reach that. The défendant Hawley's attach- 
ment, made before the mortgage, bas been pursued to judgment for 
a larger amount than the writ required to be attached, and followed 
by a levy of exécution. 

The attachment of the Battenkill National Bank was made April 25, 
1881; that of Franklin E. Lawrence, June 6, 1881; that of Thomas 
Fleming, August 27, 1881; and that of Jérôme B. Bromley, Febru- 
ary 18, 1882. AU of thèse latter are still pending, Some question 
bas been made about the validity of thèse attachments in the argu- 
ment. But they are set up as good in the orator's bill, and could not 
well be attacked by him in the suit after that ; if they were not, no 
fatal irregularity is apparent. 

The ad damnum in Hawley's writ was raised to make it large 
enough to cover the judgment rendered. Some question is made as 
to the effect of this proceeding upon the attachment. But no new 
v.2lF,no.l2 — 48 
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cause of action could hâve been brought in by the amendment, for 
the law and practice of the state courts do not permit the introduc- 
tion of a new cause of action in that manner. The attachment is 
founded upon the authority of the officer conferred by the command 
of the writ. It is measured by that command. In Putnam v. Hall, 
3 Pick. 445, the commaud was made, by a slip ol the pen, to be to 
attach, etc., to the value of $6, instead of $600. An amendment by 
inserting hundred waa held to dissolve the attachment. No amend- 
ment in the case of Hawley is understood to hâve been made in this 
respect, The command of the writ was to attach the gooda, chattels, 
and estate of the défendant to the value of $1,500. The service of 
it created a lien upon the estate to the amount of $1,500. The mort- 
gage was made subject to this attachment, with others. It did not 
affect other créditera as to the amount covered by this attachment, 
but only aa to the amount which would remain over. The mortgage 
is valid, therefore, to cover this amount, in addition to the homestead 
right, except as to Hawley, and aa to him except for the 25 per cent. 
When the Battenkill Bank made ita attachment it came uext to Haw- 
ley's, and was good against the mortgagor and his property for the 
amount of the debt and costs within the amount commanded to be at- 
tached. The orator could meet it by paying the 25 per cent, of the 
debt. The mortgage waa not fraudulent as to subséquent attaching 
creditors, except as to the property not covered' by this attachment 
in addition to Hawley's. 

It folio ws that the orator is entitled to a decree of foredosure of 
the mortgage as to the homestead right against ail the défendants; 
to a foredosure against ail but Hawley, of the value of $1,500, cov- 
ered by his attachment, and against him on payment of 25 per cent, 
of his debt, with interest from November27, IbSO; to a foredosure 
against ail but the Battenkill National Bank of the amount covered 
by its attachment, and against that on payment of 25 per cent, of its 
debt, with interest from the same day; and as to the residue of the 
estate he is not entitled to a decree against the creditors attaching 
subsequently to that attachment. This construction of thèse proceed- 
ings makes the mortgage, in the language of those statutea of Eliza- 
beth, as adopted in Vermont, void only as against the party whose 
right, debt, or duty is attempted to be avoided. Eev. Laws Vt. § 
4155. Hawley was promised $125 for signing the composition. It 
may be thought that this should be provided for. But this was out- 
side the composition, and the promise void even aa to the party mak- 
ing it. Case v. Gerrish, 16 Pick. 50. 

Let there be a decree of foredosure, with costs of a foredosure, 
without contest as to the homestead right, to the value of $500, 
against ail the défendants; as to the_ attachment lienof Hiram Haw- 
ley to the amount of $1,500 against "ail but him, and against him on 
payment to the clerk for his benefifr by the orator of 25 per cent, of 
his dttbt, with interest from November 27, 1880, with his costs; as to 
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tlie attacliment lien of the Battenkill National Bank against ail but 
that bank, and against that on payment to the clerk for its benefit of 
25 per cent, of its debt, with interest from November 27, 1880, witb 
its costs; that unless such payment be made within 30 days, the bill 
be dismissed as to tfaem, respeetively, with costs; that the bill be dis- 
missed as to the residue of the estate, and the défendants Lawrence, 
Fleming, and Bromley, respeetively, with costs. 



Love v. Pamplin and others. 

{Circuit Court, W. D. Tennessee. October 6, 1884., 

1. Indias Trbaty — Chiokasaw Tbkatt op July 1, 1834— Tbbatt ob" Pontotoo 

OF Mabch 1, 1833— Bffbct on State Laws — OonstitotionaIi Law. 

Under the Chickasaw Indiaa treaty of July 1, 1834, as interpreted by the 
previous treaty of Pontotoo of March 1, 1833, to which it was a supplément, 
State législation that interfères with the national rights of the Chickasaw ln< 
dians, while in possession of lands under the tribal organizatians, is extra- 
territorial, and, 80 far as conflioting with rights secured by the treaty, uncon- 
stitutional ; and rights once vested under the treaty are beyond the power of 
State législation, even after the removal of the Indians. 

2. Bahb — Real Estate— Convetancb of Indian Kesbuvationb 

It was compétent for the United States by tçeaty, notwithstanding any stato 
law, to prescribe the conditions to the conveyance'of Indian lands which should 
be the law of the title. But on the extinguishment of the original Indian title. 
and the removal of the Indians from the state, the laws of the state would 
corne into opération, excepi so far as modlfled by the existing treaties and laws 
of the United States. 
8. Samb— Voldntart and Involuktary Conveyancbs. 

The restrictive clauses of the foregoing treaties upon the aliénation of Indian 
lands provided that the réservations to individuals should not be " sold, leased, 
or disposed of " except in the particular manner poiated ont by the treaty, but 
the terms of the treaty apply only to voluntary conveyance by the Indians, 
such as were eflected by the personal will of the possessor, and not to trans- 
missions of title by opération of law, except where provision isespecially màde 
for a peculiar descent on the death of the possessor. 

4 BaHE — ATTACHilENT SaLE OF INDIAN LaNDS. 

Where, therefore, the possessor of an ludian réservation of individual lands 
left his land and rejoined his tribe in the Indian nation, in conséquence of 
which absence from the state the land was attachéd at the suit of his créditer 
and sold by the sherifiE, the purchaser at the sale took a good title, which must 
prevail over the claim of title by his beirs at law, under the tribal laws of de- 
scent or the ordinary laws pf the state. 

In Equity. 

Poston dé Poston and Lowry W. Humes, for plaintiff. 

Wright é Folkes, B. D. Jordan, W. S. Flippin, and George Gantt, 
for'defendants. 

Matthews, Justice. As originally commenced in the chancery 
court of Shelby county, Tennessee, this suit was a bill in equity to 
recover possession of real estate lying in that county, to which the 
plaintiflf claimed the légal titlè. In that form it could not be main- 
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taihed in thia court, the remedy of the plaintiff being at law. The 
case is one that arises under a treaty of the United States with the 
Chickasaw tribe of Indiana, and on that ground waa removed from 
the state court, and in this court, by stipulation of parties, bas been 
converted into an action at law for the recovery of the land in ques- 
tion, and submitted to the court, without tb e intervention of a jury, 
upon an agreed statement of facts. 

The treaty under which the case arises was concluded May 24, 
1834, and proclaimed July 1, 1834, betweeo the United States and 
the Chickasaw Nation of Indians. 7 St. 450-457. As it was sup- 
plementary to the treaty of Pontotoe, negotiated between the same 
parties in Ootober, 1832, and ratified March 1, 1833, it is necessary 
to bring into view the principal provisions of the latter to under- 
stand rightly the meaning of the former. 7 St. 381-391. 

By the treaty of Pontotoe the Chickasaw Nation eeded to the United 
States "ail the land whioh they own on the east side of the Missis- 
sippi river, including ail the country wheire they at présent live and 
occupy." This land the United States agreed to survey and sell as 
other public lands, and as a compensation therefor to pay to the 
Chickasaw Nation, from time to time as received, ail the net proceeds 
of siich sales. This cession was made in view of a removal of the 
Indians to a new home west of the Mississippi river; but they were 
not to be deprived of the comforts of a home in the country in which 
they were then living until they were provided for in the new posses- 
sions. In the mean time it was agreed that out of the surveys made 
by the United States each Chickasaw family should sélect and hold a 
comfortable settlement for cultivation, the uninterrupted use and pos- 
session of which, until a new home was found, was guarantied by 
the United States, after which thèse reserved tracts were to be sold 
and accounted for as the rest. By an explanatory article of this 
treaty it was further provided "that no family or person of the Chick- 
asaw Nation who shall or may bave tracts of land reserved for their 
résidence, while hère, shall ever be permitted to leâse any of said 
land to any person whatsoever, nor shall they be permitted to rent 
any of said land to any person, either white, red, or black, or mixed 
blood of either." It was aiso provided "that whenever the nation 
shall détermine to remove from their présent country, that every tract 
of land so reserved in the nation shall be given up and sold for the 
benefit of the nation. And no individual cfr family shall hâve any 
right to retain any of such reserved tracts of land for their own use 
any longer than the nation may remain in the country where they 
now are." By the ninth article of the treaty of 1832, "the Chicka- 
saw Nation express their ignorance, and incapacity to live and be 
happy under state laws; they cannot read and understand them, and 
therefore they will always need a friend to advise and direct them." 
At their request, therefore, the United States agreed to keep an agent 
with them, as theretofore, "so long as they live within the jurisdiction 
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of the United States as a nation, either within the limits of the states 
•where they now réside or at any other place." It was also stipulated 
that when the Chickasaw Nation should détermine to remove to new 
homes, the United States shotild advance thé necessary means for 
their transportation, and for one year's subsistence after they reach 
their new homes, payable ont of the proceeds of the sales of the ceded 
lands; and provision was also made that a principal sum arising 
from the sales should be permanently invested and held by the 
United States for the benefit of the Chickasaw Nation, the interest on 
which miglit be applied for their national purposes. 

This is the substance of the most material provisions of the treaty 
of Pontotoe, to modify which the treaty of 1834 was negotiated. The 
latter recites that "the Chickasaws are about to abandon their homes, 
■which they bave long cherished and loved; and, though hitherto un- 
successful, they still hope to find a country adéquate to the wants 
and support of their people somewhere west of the Mississippi, and 
within the territorial limits of the United States." Another article 
(the third) déclares that "the Chickasaws are not acquainted with the 
laws of the whites, which are extended over theni;" and complains of 
intrusions into their country and upon their rights, which can only 
be resti'ained by the military force of the country, which they are un- 
willing to ask for or see resorted to, and therefore only stipulate that 
the. agent of the United States residing among them will resort to 
every légal civil remedy to prevent intrusions upon the ceded coun- 
try, and remove the trespassers from selected réservations; and that, 
if property be taken by persons of the United States, the agent shall 
pursue ail lawful civil means, which the laws of the state permit in 
which the wrong is done, to regain the same, or to obtain a just ré- 
munération; and in default thereof the United States will make pay- 
ment for the loss sustained. 

Article 4 provides as follows : 

"The Chickasaws désire to hâve wlthiu their own direction and control the 
means of taking care of themselves. Many of their people are quite compé- 
tent to manage their affairs, though some are not capable, and might be im- 
posed upon by designing persons. It is therefore agreed that the réserva- 
tions hereinafter admitted shall not be perraitted to be sold, leased, or disposed 
of, unless it appear by the certiflcate of at least two of the folio wing persons, 
to-wit, Ish-ta-ho-tarfa, theking; Levi Colbert, George Colbert, Martin Colbêrt, 
Isaac Alberson, Henry Love, and Benj. Love, of which flve hâve afflxed their 
names to this treaty, that the party owning or claiming the sarae is capable 
to manage and to take care of his or her affairs; which fact, to the best of his 
knowledge and information, shall be eertifîed by the agent, and, f urthermore, 
that a fair considération has been paid; and thereupon the deed of convey- 
ance shall be valid: provided, the président of the United States, or such 
other person as he may designate, shall approve of the same, and indorse it 
on the deed; which said deed and approval shaJl be registered at the place 
and within the time required by the laws of the state in which the land may 
be situated ; otherwise, to be void. And when such certi flcate is not obtained, 
upon a recommendation of a majority of ^he délégation and the approval of 
the agent, at the discrétion of the président of the United States, the same 
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may Tdb soH; but the considération thereof shall remaîn a part of the gênerai 
Chickasaw fund in the hands of the government until such time as the chiefs, 
in council, shall tbink it advisable to pay it to the claimant, or to those who 
may rightfally claim under said claimant, and shall so recommend it." 7 St. 
451. 

By the fifth article of this treaty the fourth article of the treaty of 
Pontotoc was changed bo as to grant réservations in fee to heads of 
families proportioned in the number of sections to the size of the 
families, respectively ; and by the sixth article, similar réservations of 
a section each to persons not heads of families, a list of which was 
to be made by the seven persons named in article 4. It was further 
provided that "in thèse and in ail other reserves where the party 
owning or entitled, shall die, the interest in the same shall belong to 
his wife, or the wife and children, or to the husband, or to the hus- 
band and children, if there be any; and in cases of death, where 
there is neither husband, wife, nor children left, the same shall be 
disposed of for the gênerai benefit, and the proceeds go into the gên- 
erai Chickasaw fund. But where the estate, as is prescribed in this 
article, cornes to the children, and, having so corne, either of them 
die, the survivor or survivors of them shall be entitled to the same. 
But this rule shall not endure longer than for five years, nor beyond 
the period when the Chiokasaws may leave their présent for a new 
home." 7 St. 462. 

On November 16, 1840, a patent was issued by the United States 
to George G. Allen in fee-simple for two and a half sections of land, 
embracing the tract in controversy in this suit, which récites that the 
grantee was entitled to it under the fifth article of the treaty of 1834. 
It is admitted that Allen was a Chickasaw Indian, and that he was in 
possession of thèse lands until he removed into the Indian country in 
1845 and rejoined the tribe, which had gone there in 1834. He died 
in the Indian territory many years ago, but in what year does not ap- 
pear, leaving Elsie, his daughter and only ehild, his heir at law. She 
married the plaintiff, Henry Love, also a Chickasaw Indian, both of 
whom always resided in the Indian territory until Elsie died, in 1877, 
leaving no will and no issue. The plaintiff, as her surviving hus- 
band, claims under the tribal laws to be her heir at law, and as such 
clàims the land in controversy; it being admitted that George G. 
Allen, in his life-time, never parted with his title by any voluntary 
conveyance or disposition thereof. 

The défendants in possession claim title by sundry mesne convey- 
ances from Allen and Apperson, who, it is also claimed, acquired the 
title of George G. Allen by a deed purporting to convey the same, 
made to them by the sheriff of Shelby county, Tennessee, within which 
the land lies, dated April 12, 1849. This deed was made in pursu- 
anee of a sale on September 4, 1848, under an exécution in favor oî 
Allen and Apperson againat George G. Allen and his wife, founded on 
a judgment in an attachment suit in the circuit court of Shelby county, 
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rendered May 8, 1848, at ■whieh the plaintiffs in the exécution \rere 
purchasers. George G. Allen, it is admitted, waa not personally 
served with process in the action, and did not voluntarily appear, but 
the attachaient was levied on the lands in question, and the défend- 
ants were notified by publication. It is not questioned but that 
the proceedings in the attachment suit were in ail respects regular, 
and in conformity with the laws of Tennessee ; but it is objected that 
they are void ab initia, and cannot be the légal basis of a title to the 
land in controversy, for the reason that, by the terms of the treaty 
with the Chickasaws of 1834, this land, in common with ail similar 
réservations, was withdrawn from the jurisdiction and process of the 
state courts, and from the opération of ail state laws affecting the title 
to it. As a matter of fact, by direct and express législation on the 
part of Mississippi and Tennessee, the laws of those states respect- 
ively had been extended over the territory occupied and owned by the 
Chickasaw Nation, in respect to ail peraons and property therein 
prier to the removal of the Indians beyond the Mississippi river; 
with what effect, after that event, is the very question for détermina- 
tion in this case. 

This législation, it must be admitted, on the authority of the décis- 
ion of the suprême court in the case of Worcester v, State, 6 Pet. 
615, 80 far as it interfered with the national rights of the Chickasaw 
Indians while in possession of the lands under their tribal organiza- 
tion, was extraterritorial, and, so far as it conflicted with rights se- 
cured by any treaty or law of the United States in pursuance of the 
constitution, was unconstitutional and void. And any suoh rights, 
once vested, became fixed and irrévocable, and beyond the reach of 
state législation, even when, by the extinction of the Indian title on 
the removal of the tribe beyond the state limits, the législative au- 
thority of the state had become acknowledged and exclusive. It was 
compétent, therefore, for the United States, by the treaty of 1834, to 
affix conditions to the conveyance of the réservations created by it, 
which should be the valid laW of the title, notwithstanding any coh- 
flicting state law. Smith v. Stevens, 10 Wall. 321. But after the 
extinguishment of the original Indian title and the disappearance 
from the state limits of the tribal organization by the removal of the 
body of Indians, or otherwise, the law of the state would corne into 
full opération and effect over persons and property within the former 
limits of the Indian nation, except as modified by vested rights under 
existing treaties and laws of the United States. It follows, there- 
fore, that after the migration of the Chickasaw Nation west of the 
Mississippi river in 1834, the laws of Tennessee came into full effect 
over peraons and property of the individual remuants found there- 
after within the territorial limits of the state, including, consequently, 
the lands now in controversy, subjôct, however, to any rights secured 
by treaty with the United States. In ail cases not provided for by 
the latter,;the law of the state will apply and gpvern, and the treaty 
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and local law must be construed together, so that both shall stand as 
far as they can be reconciled; the law of the treaty prevailing in case 
of unavoidable conflict. 

It becomes a question, therefore, in the first instance, of the trne 
meaning of the treaty, and, looking at its provisions in the light of 
the eircumstances, and of the natural and obvions meaning of the 
langiiage in which they are expressed, and of the eontext, it appears 
to be clear that the intention of the instrument limits the clauses re- 
strictive of aliénation, as to the lands reserved to individuals, to cases 
of voluntary conveyances. The language of the prohibition is that 
the réservations shall not be "sold, leased, or disposed of;" and, al- 
though the words last used, "disposed of," might seem to embrace 
other dispositions than those of sale and lease, yet they cannot, upon 
the principle noscitur a sociis, be extended so as to include any othcr 
than those of a character like those specially named; that is, of a 
voluntary nature, eiïected by the personal will of the possessor. This 
seems to be rendered quite certain by the réquisition that limits the 
qualification to cases of deeds of conveyance on which the ^pproval 
of the président of the United States must be indorsed ; and that deed, 
when properly executed and approved, is made subject to the registry 
laws of the state in which the land may be situated. Besides this 
référence, there are others in the treaty which seem to assume and 
déclare the prevailing force of state laws, where not interrupted by 
the suprême authority of the United States. Article 3 déclares the 
submission of the Indians to that condition as a necessary resuit of 
their situation; complaining, it is true, that they are not acquainted 
with the laws of the whites, which, nevertheless, are extended over 
them, and asking the interposition of the United States not to dis- 
place those laws by force, but only such redress for wrongs done them 
as those laws permit, and, on failure of justice from that source, com- 
pensation by the govemment of the United States. And the spécial 
rules for the transmission of the réservations by descent in case of 
death is limited in article 6 to a period terminated by the migration 
of the Indian nation to new settlements, and not to exceed five years 
in any event. 

It was certainly contemplated, as part of the schem'e provided for 
by the treaty of 1834:, that the owners of réservations, at least such 
as chose to remain on them after the migration of the tribe, should 
be capable of transacting business and of making ail necessary con- 
tracts to that end. It is a conséquence of that supposition that they 
might render tbemselves liable to suit, which could be, of course, 
only according to the laws of the state in which they resided and 
contracted. And this involved the contingency of subjecting their 
lands, held by them, as in the présent case, by a fee-simple title, to 
levy and sale on mesne and final process, as in case of other lands 
of like nature held by ail other persons. Such a disposition of the 
réservations is not within the prohibition of the treaty, but, on the 
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contrary, by clear implication, is permitted by it. It foUows, from 
thèse views, that the proeeedings and sale in the attachaient suit of 
Allen and Apperson divested'the title of George G. Allen, the patentée, 
and are valid and effectuai as a foundation of the title of the défend- 
ants. This conclusion is sopported by express adjudications in the 
cases of Lowry v, Weaver, 4 McLean, 82, decided by the circuit court 
of the United States for Indiana, and of Saffarans v. Terry, 12 Smedes 
& M. 690, by the suprême court of Mississippi. And thèse are not 
inconsistent with any of the décisions cifed and relied on by the coun- 
sel for complainant. 

This conclusion renders unnecessary the considération of any other 
questioii in the case. The bill is accordingly dismissed. 

Hammond, J., concurred. 



United States v. Anonymous. 
[Uireuit Court,. W. D. Tennessee. Ootober 6, 1884.) 

1. CONTEMPT— ReVISKD BTATUTES, } 725— iNTEHRDPTINa EXAMINATION DP WlT- 

NE88— iNSHIiTING THE EXAMINEK. 

It is a contempt of court to interrupt and violently break up the examination 
of a witness before an examiner by persisting in the claim to tUctate, prompt, 
and control the answers of the witness. It is also a contempt to insuit the ex- 
aminei/by the use of violent and abusive language to him after he has left the 
office and is upon the street. Nothingin the Kevised Statutes, § 725, has taken 
away the power of the court to punish such contempts. 

2. Samb Subject — Pracïice— Anbwbb of Respondent. 

Technically, the practice of a fédéral court of equlty, in matters of extra- 
ordinary contempts, is to proceed, on motion and proof, by ordering that the 
olïender stand committed, or be flned, unless he shall, on a day assigned, show 
cause to tlie conirary. But this practice has lieen superseded by converting a 
prcliminary rule to show cause whyan attachment should not issue inlo a pro- 
cédure for trying the whole matter on Us merits. But under neither practice 
is the answer of respondent to this rule or to interrogatories concliisive, as at 
law, in his behalf ; but, on the contrary, the court will, for itself or by référ- 
ence to a master, ascertain the f acts by proof, taken in any way to suit the con- 
vénience of the court. 

In an equity cause pending in this court, in which a large amount 
of ■written testimony in the form of dépositions was to be taken in short- 
hand, a decree and order was made appointing the regular examiner 
of the court to take the proof of witnesses residing hère, and many 
dépositions had been taken by him; and others were being taken, 
when, on May 2, 1884, the examiner made a report to the court of 
certain alleged misconduct on the part of respondent, who was attend- 
ing the examination of witnesses before the examiner in a law office 
in this city, ihe respondent being a défendant in said equity cause, 
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thé gaardian ad lîtem of certain other of the défendants and of coun- 
sel for the défense. The court thereupon, of its own motion, upon 
the présentation and âlîng of said report, directed the issuance of a 
rule upon the respondent requiring him to appear before the court on 
a day named therein and show cause in writing why he should not bo 
punished as for a contempt of the court because of his alleged mis- 
cônduct. By the same order the district attorney was directed to 
appear and prosecute on behalf of the United States. This rule was 
duly served by the marshal, as appears by his return under oath. On 
May 9, 1884, the return-day of the rule, the respondent not appear- 
ing or showing any cause in writing or otherwise, an attaohment was 
ordered and issued for his arrest; and on the same day permission 
was given the district attorney to file affidavits of the examiner, of th» 
facts set out in his report. Thèse afiidavits are as foUows, omitting 
the mère formai commencement : 
That the respondent, on — 

"The flrst day of May, A. D. 1884, at Memphis, in the county of Shelby ana 
state of Tennessee, and in the Western district of Tennessee, was guardian 
ad litem of certain défendants, and was also personally a défendant in said 
equity cause then and now pending in said court at said Memphis, and was 
then and now soliciter and counsel for the défendants therein, and that afH- 
ant was then and there and now an examiner in chancery for said court in 
said cause; that then and there, at the law office of P. & P., in said Memphis, 
the déposition of Mrs. D, was being taken for the défendants in said cause, 
she being a défendant and the mother of the said respondent, before afiSant, as 
such examiner, in the présence of respondent and F., of counsel for défend- 
ants, and of E., of counsel for complainants; that after the direct examina- 
tion of said Mrs. D. in her said déposition, and during her cross-examination 
therein, the said respondent (guardian ad litem, défendant, and counsel as 
aforesaid) did then and there interfère with and interrupt the said cross-exam- 
ination by questioning, prompting, and conversing with the witness as to 
her testimony in the said déposition, and this notwithstanding the objection 
and request and protest of affiant, and the requests of said witness and said 
E. and F., on account of which conduct and misbehavior of the said respond- 
ent, and because he persisted therein and openly declared that he would not 
desist therefrom, the taking of the said déposition was interrupted and 
stopped, and counsel for défendants, the said F., because of said misconduct, 
left the office, declining to proceed with the déposition, after which said B. 
also retired, after requesting affiant to report the matter to the court; that 
after the said F. and E. had left said office, as stated, the respondent, -in the 
présence of the said Mrs. D. and affiant, (then and there examiner, as afore- 
said,) used indécent language of said E., calling him ' a son of a bitch ' and 
•a damned son of a bitch,' when affiant left the office to avoid listening to 
such foui language in the présence of Mrs. D. Soon after, at the request of 
said P., affiant returned to the office, when said respondent, in their présence, 
repeatedly swore he would ' kill that God-damned son of a bitch,' (meaning 
saidB.,) shaking his flst, in which he held an open knife, towards said E., 
who was then walking up the street at a distance from respondent, and prob- 
ably not within hearing. Thereupon affiant refused to proceed with the tak- 
ing of dépositions in said cause under such circumstancea, when said respond- 
ent cursed affiant and told him to «go to hell,' still holding in his hand the 
open knife. The interruption in tlie taking of said Mrs. D.'s déposition, and 
the reason why it was so left unflnished, was due vvbolly to the misbehavior 
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and misconduct of said respondent, be then and there belùg, as aforesaid, 
counsel, défendant, and guardian ad litem in said cause." 

Under the process of attachment, the respondent was arrested by 
tbe marshal, and jgave bail for his appearance, as in an ordinary 
criminal prosecution in the court ; the amount of the penalty of his 
bond being fixed by the court at $500. On May 20, 1884, the re- 
spondent filed, under oath, his response or answer to the report and 
affidavits of the examiner, which is as follows : 

"For answer the said respondent says thatit is true that he is guardian ad 
litem for certain défendants in said cause, and one of the défendants in said 
cause, and also one of tbe solicitors in said cause, and was sucb before and 
at tbe time of âling said afSdavit. And be furtber sajs tbe a£Sant was tben 
examiner in chancery for said court in said cause; that tbe déposition of Mrs. 
D. was being taken for défendant in said cause, tbe said examiner acting as 
such in taking the same; that she was one of tbe défendants in said cause, 
and the mother of respondent: that P. was also of counsel for said défend- 
ants in said cause, and E. was of counsel for complainants in said cause. It 
is true that the examination of said witness in cbief was completed. But it 
is not true that after the direct examination of said Mrs. D., in her said dép- 
osition and duving her cross-examination therein, that respondent did then 
and there interfère witb and Interrupt the said cross-examination by qiies- 
tioning, prompting, and conversing witb tbe witness as to her testimony in 
the said déposition, and this notwithstanding the objection and request and 
protest of afflant, and the requests of said witness and said E. and F., and on 
account of which conduct and misbehavior, and because respondent per- 
sisted therein and openly declared that he would not desist therefrom, the 
taking of said déposition was interrupted and stopped; and counsel for de- 
fendants, said F., because of said misconduct, left the office, declining to 
proceed witb the déposition. It is true that said F. did retire pending said 
cross-examination. It is true that afterwards said E. did retire, and that be- 
fore retiring be requested said examiner to make report of the proceedings to 
the court. But it is not true that respondent was guilty of any act or con- 
duct contrary to tbe form of the statute of the United States in such cases 
made and provided. Respondent, as counsel in said cause, upon said cross- 
examination, was of opinion that the cross-examining counsel was transcend- 
ing the limits of legitimate cross-examination, and was seeking to entrap and 
confuse the witness, and to confound what she knew of her own knowledge 
witb what she knew from bearsay; and he made, as he thought be had a 
right to do, objection to sucb examination as the objectîonable questions were 
propounded, and sought, as he believed in a proper mode, to bave them cor- 
rected; and he and his associate counsel differed as to wbether the proper 
practice was to bave such matters corrected as the examination proceeded, or 
to wait until the cross-examination had been concluded, and then by re-ex- . 
amination to undertake to bave the necessary explanations and corrections 
made. 

"Eespondent was flrm and decided, but not offensive, in his view, to the 
examiner, to said E. or to said F., and because of this position of respondent, 
which said F. believed wrong and would be hurtful to the case, or, at least, 
productive of no good, said F. declared if respondent did not yield and corne 
over to his view that be would retire and leave respondent alone as counsel 
for défendants to continue tbe furtber examination of the witness; and said 
P. did accordingly leave, for the causes stated by respondent, and not for the 
causes stated in the affldavit of the examiner. After he retired said Ei also 
retired, for the causes stated by respondent, and not for those stated by the 
examiner, and requested the examiner to report tbe matter to tbe court. Ee- 
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spondent dénies that in thia matter he showed any contempt or want of re- 
spect for the authority of the examiner, or any want of respect or contempt 
for the court, uuder whose authority the examiner waa acting. He dénies 
ail purpose whatever of contempt, or of defying the authority of the court or 
its examiner, or the due and proper exécution of its orders. He thought that 
his action as counsel in the matter was proper and in good faith, urged it, and 
in so doing differed with his associate for the défense, for whom he then en- 
tertained and now entertains the warmest regard. It was not his purpose to 
wound or annoy him or the solicitor for coraplaiuants or the examiner, or to 
act in a spirit of disobedience or contempt for the court or its examiner, or its 
ordera; and he disclaims, disavows, and positively dénies that he entertained 
such purpose, or was guilty of an/word or act which makes him a contemnor 
of the court or its examiner or its proceedings. He regrets that his disagree- 
ment with his associate counsel led to the suspension of the déposition, and to 
a total misconception of his motives and purposes. For further answer re- 
spondent says tliat after said F. and said E. had left the office of P. & P., as 
stated, and after it was announced that the further taking of the déposition 
was suspended, and said examiner had been requested to report to the court 
by said E., and the examiner had declared he would do so, respondent ad- 
mits that he called said E. a son of a bitch, but not a damned son of a bitch; 
that the said Mrs. D. was then présent, and respondent supposes the exam- 
iner was also présent. But respondent meant no disrespect whatever to the 
examiner or to the court by the use of such expression. It may be that he 
ought not to hâve used it, and he is sorry that he did so in the présence and 
hearing of the said Mrs. D., and in the hearing of tlie examiner. 

"Respondent supposes the examiner left the office of P. & P. at the time 
he States. Whatcaused him to leave, respondent does not know. Hehadno 
further business there to detain him, and respondent supposes he was on the 
act of leaving anyhow. The examiner, after a time, did return to the said 
office, at the requêst of Col F., who had returned to the door of the office, and 
said F. and respondent were eonversing on the subject of taking the déposi- 
tion of another witness. Said F. and respondent desired to do so, and at the 
request of said F. the examiner returned, as already stated. He was politely 
requested to take the said déposition both by respondent and said P., but re- 
fused in an abrupt and angry manner, stating that he would not do so, and 
respondent felt stung and angry at his manner, believing that he meant to 
snub and offend respondent, and thereupon respondent grew angry and did 
say that he could go to hell. He meant, however, no disrespect to the ex- 
aminer as an examiner of the court; but totheman who, requested politely to 
take a déposition, on the sidewalk in front of the office of P. & P. refused in 
a way intended, as respondent thought, to eut and wound' him, he did make 
a reply which but for bis anger he would not hâve made, and which he re- 
grets. But he dénies that in such answer thus made there was any contempt 
of court, or violation of any of the statutes of the United States. It was a 
•hasty and passionate expression, not used in the présence of the court or of 
its examiner when the examiner was engaged in any duty imposed on him 
by the court. It is true that respondent was excited, and that he may hâve 
used the remark attributed to him in référence to said E., and may hâve had 
his knife in his hand at the time. But he did not mean to do what he said. 
He spoke from passing anger and passion, and said E. was not présent and 
did not hear what was said. This did not oecur in the présence of the court 
or of the examiner when in the discharge of his duties, but upon the sidewalk 
in Memphis, and was plainly not intended as contempt of court or a violation 
of any statute of the United States. Eespondent solemnly avers that he had 
no purpose whatever to offer disrespect or contempt to the court or its exam- 
iner as the officer of the court in this matter; and liaving fully auswered he 
prays to be dismissed," etc. 
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John B. Clough, Asst. Dist. Atty., for the United States. 

George Gantt, for défendant. 

Hammond, J. The claim ot respondent that his answer shall be 
treated as conclusively true cannot be admitted. Procédure in mat- 
ters of eontempt différa in courts of law and equity ; and again in the 
latter according to the oharacter of the alleged eontempt. There are 
two classes of contempts in a court of equity, known as ordinary and 
extraordïnary, though in modem times they hâve been calle'd, as by 
Lord Chancellor JBeoogham in WeUesley's Case, 2 Euss. & M. 639, 
civilr and criminal; as to which he says : "I agrée that there may 
of tentimes be a difficulty in finding — First, authority for deciding where 
the line is to be drawn; and, secondly, instances in practice for draw- 
ing it." He then shows how the distinction bas been applied in 
courts of law, from which indeed he takes the nomenclature, while 
that of the equity courts mueh the better expresses the distinction as 
it there prevails. It would be interesting, if profitable in this case, 
to trace the influence of this distinction between civil and criminal 
contempts (which Mr. Beames, in arguing that case, denied) in breed- 
ing from mère implication that interminable confusion which is found 
in the law of contempts. 

In a court of law, because that court abhors any method of trial 
of issues of fact except by a jury, if the party denied his eontempt 
on oath, he was released, and the parties were left to seek redresa 
through indictment or action, where the facta could be tried accord- 
ing to the course of the common law. Blackstone thinks this was in 
favor of liberty, as it was, and therefore excuses the anomaly of try- 
ing a man on his own oath. 4 Bl. Comm. 287. Except, however, in 
determining whether a member of parliatilent should or should not 
be imprisoned for his eontempt, this distinction between civil and 
criminal contempts, or ordinary and extraordïnary contempts, was 
whoUy immaterial. As to ordinary mortals, in a court of equity, the 
distinction was one wholly of procédure. 

In ordinary or civil contempts there was only a controversy be- 
tween the parties, not involving the élément of offense to the court, 
or rather to the king, in the fact of disobedienee; though, technically 
and in form, that élément was the gravamen of ail processes of eon- 
tempt. In extraordïnary contempts the existence in fact of disre- 
spect of authority was punished as an offense. The one was merely 
remédiai, the other punitive or disoiplinary. That which was remé- 
diai was less summary in its opération, in the sensé that it took longer 
to accomplish the remédiai purpose, and the matter had to progress 
by certain stages; as attachment, attachment with proclamations, 
commission of rébellion, sergeant at arms, séquestration, habeas coT' 
pus, and, finally, pro confessa. But every one of thèse proeesses for 
arrest was issued without notice to the defaulting défendant upon 
whom subpœna had been served. The eontempt was cleared, not by 
answer to interrogatories, but by doing the thing commanded, and 
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until that was doue the contemnor was împrisoned on any of the pro- 
cesses ■which caught him. If, after decree, the prooeeding -was to 
compel obédience, he bad a new notice by writ of "exécution of de- 
cree," which must précède the other steps mentioned above. As to 
thèse contempts the books of practice treat with great fulness. 1 
Newland, Ch. Pr. 6T-98, 233, 380, 384, 388; 1 DanieU, Ch. Pr. (Ist 
Ed. vol. 3, MoKinley & Leseure's Law Library,) 672-700; Id. (5th 
Ed.) 488, 1045, 1063. Where a défendant in custody under any of 
thèse processes of contempt desired to contest the regularity of bis 
imprisonment, he applied by motion or pétition, supported by affida- 
vits, to discharge him, to which the plaintiff could file affidavits in 
answer, and the court -would décide the matter upon thèse affidavits, 
or, if in doubt, refer it to a master. 1 Daniel!, Ch. Pr. 665, (Ist Ed., 
supra. ^) 

Having called attention to the division of ordinary contempts into 
Buch as are committed by non-obedience to the subpœna and sucb as 
are committed by a non-obodience to a decree or order, Mr. Daniel!, 
in the first édition, tells us that "there is another species of contempt 
in which the dignity of the court is chiefly concerued, and which can- 
not be purged by mère satisfaction to the party, but may be the sub- 
ject of punishment by the infliction of imprisonment or fine. Thèse 
are called extraordinary contempts, and are the subjeet of peculiar 
modes of prooeeding which will be pointed out in another part of thia 
treatise." 1 Daniell, Ch. Pr. 572. Our author did not redeem this 
promise, for I cannot find that he returns to the subjeot to inform us 
about thèse peculiar modes of prooeeding. But Mr. Newland, another 
author of repute, displays the practice with sufficient détail to déter- 
mine the question we hâve in hand. Having told us that to beat 
the person serving any of thèse ordinary processes of contempt, or 
to use oontumelious expressions against the court or its prooess, was a 
contempt, and that what he had said concerning the subpœna in that 
regard applies to al! other process, orders, and decrees, he further 
observes that "the usual mode of prooeeding against persons guilty 
of those and other contempts, not falling within the description of or- 
dinary contempts, is by applying to the court that they may be com- 
mitted upon affidavit and notice of the application. However, in 
flome cases of contempts, as when they consist of contumelious words 
against the court or its process, and are proved by only one witness, 
the practice seems to be, not to commit the party in the first instance, 
but to grant an attachment against him, in order that he might be 

iNoTE. Thia édition is cited because it is nearest to the time when our fédéral 
equitjr rulea were promulg:ated, and therefore the most reliable exponent of that 
practice to which we are bound by Equity Rulo 90 ; Jones, Rules, 149 ; Badger v. 
Badger, 1 OlifE. 243. AU subséquent editious, including the flrst American, are 
oftentimes misleading, because they are based on the second London édition, which 
was almost wholly rewritten in 1846, after Mr. Daniell 's death, by Mr. T. E. 
fleadlam, to conf orm the work to the very radical changes in English practice made 
after our equity rules were adopted. 
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brougbt în to be examined toucbing the contempt. In tbese cases, 
after the party is brought in, or appeared gratis, the proseoutor, upon 
notice thereof, files interrogatories ior bis examination. • * * If 
the party prosecated for contempt dénies it on bis examination, or 
it does not clearly appear by bis examination, the prosecntor may, if 
necessary, take out a commission of course to prove the contempt. 
The party prosecuted may cross-examine witnesses, and with leava 
of tbe court examine witnesses of bis own. After tbese proceedings 
the court will décide wbether a contempt bas been committed or not, 
or will sometimes refer it to a master to certify wbether tbe contempt 
be oonfessed or proved, or nOt." 1 Newl. Cb. Pr. 67, 392. 

It is not always easy, however, to détermine in praotice to wbich 
of tbese classes a particular case may fall, and hence tbe practice is 
not uniform. Strictly, a court of equity, in a proceeding of tbe latter 
character, to wbich any misbebavior of tbe parties, attorneys, wit- 
nesses, jurors, or officers of the court, calculated to obstruct the effi- 
cient and orderly administration of justice in the given case, belongs, 
on its own motion, or tbat of tbe parties, proceeds to investigate ex 
parte the alleged contempt, and being satisfied thereof directs that the 
guilty person stand committed, unless be shall on a day assigned 
show cause to tbe contrary. Tbis order nisi being served, if no an- 
swer be made tbe raie is made absolute, and the aecused is tben ar- 
rested and imprisoned according to its terms. If tbe aecused appears, 
be is beard in any way that suits tbe convenience of tbe court, by an 
examination ore tenus, upon afBdavits, or by propounding interrogato- 
ries. If be deny tbe contempt, tbe court, either for itself or by ref^ 
erence to a master, ascertains tbe facts upon tbe proof, either party 
examining witnesses by aflSdavit or otherwise. But there was never 
in a court of equity, as at law, any rule tbat tbe answer of the re- 
spondent to interrogatories should be taken as true and be discharged, 
if be denied tbe contempt. 1 Newl. Ch, Pr., supra', 1 Daniell, Obi 
Pr. supra; Id. (5tb Ed.) 1070, 1079, 1686; 5 Crim. Law Mag. 
p. 483, §§ 7-14, p. 508, §§ 37-30, p. 607, § 26, p. 513, §§ 32-37; 
4 Bl. Comm. 288; 20 Amer. Law Beg. 147; 1 Bac. Abr. (Bouv. Ed.) 
462; 2 Bac. Abr. (Bouv. Ed.) 633; King v. Vaughan, 2 Doug. 516; 
Underwood's Gase, 2 Humph. 45; Rutherford v. Metcalf, 5 Hayw. 
58; McCredie v. Senior, 4 Paige, 378; Jackson v. Smith, 6 JobnS. 
116; Magetinis v. Parkhurst, 3 Green. Ch. (N. J.) 433; Thornton v. 
Davis, 4 Cranch, C. C. 500; Parkhurst v. Kinsman, 2 Blatchf. 76; 
Whipple V. Hutchinson, 4 Blatchf. 190; Birdsell v. Manufg Go. 1 
Hughes, 59; Woreesterv. Truman, 1 McLean, 483; Gray v. Railroad, 
Woolw. 63; Fanshawe v. Tracy, 4 Biss. 490; Angerstein v. Hunt, 6 
Ves. 489; Grooky. People, 16 111. 634; Buck v. Buck, 60 111. 105. 

But tbis metbod of procédure bas, in modem practice, and since 
our fédéral equity rules were promulgated, fallen somewbat into 
désuétude, and bas been superseded by snbstituting for an order of 
commitment n,isi a rule to show cause why the party should not be 
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committed. This rule to show cause wby an attachment should not 
issue, or an order of commitment be made, was a familiar one to 
both courts of law and equity, and was used where the évidence was 
not before the court as a mode of preliminary inquiry to détermine 
whether any proceedings in contempt should be taken. It was, how-. 
ever, very conveniently converted into a procédure for determining 
the whole matter on its merits, and the court having the party before 
it proceeded, without technical practice, to try the entire question on 
this preliminary inquiry. Hence the answer of the respondent to 
such a rule in a court of law came to hâve the same effeot as bis an- 
swer to interrogatories in more regular practice. But no more in 
this modem practice than in that which is more technical can the re- 
spondent's answer be given thateffecfc in a court of equity. 5 Grim. 
Law Mag. p. 494, §§ 8-12, 26; In re Chadwick, 1 Low. 439; Hol- 
lingsworth v. Duane, 1 Wall. G. G. 77, 102; U. S. v. Wayne, Id. 134; 
Voss V. Luke, 1 Crauch, G. G. 331; U. S. v. Green, 3 Mason, 482; 
Thornton v. Davis, 4 Cranch, G. G. 500 ; 17. S. v. BolUnan, 1 Granoh, 
G. G. 373; Pitt v. Davison, 87 N. Y. 235; 1 Tidd, Pr. 478-487. 
A few cases may be found so holding, but they are aberrations from 
the gênerai line of authority and bave not been approved. Mur- 
dock's Case, 1 Bland, Gh. 486, which cites Ghildrens v. Saxhy, 1 Vern. 
207, a case directly the other way; Wells v. Com. 21 Grat. 500, dis- 
approved in State v. Harper'a Ferry Co. 16 W. Va. 873. The cases 
cited by the respondent's counsel were ail cases at law. In re Ed- 
ward S. May, 1 Fed. Eep. 737; S. G. 2 Flippin, 562; Be Pitman, 
1 Curt. 186; U. S. v. Dodge, 2 Gall. 313. 

The next contention of the respondent is that our aot of congresâ 
of March 2, 1831, c. 99, (4 St. at Large, 487; Eev. St. § 725,) bas 
deprived the court of the power to punish for such contempts as that 
alleged against him. It is generally understood that the object of that 
statute, which bas been substantially enacted in Tennessee (Code, § 
4106) and other states was to enlarge the liberty of criticism by the 
press and others by curtailing the power to punish adverse comments 
upon the courts, their officers, and proceedings, as contempts which 
tend to impair respect for the tribunal, and thereby obstruct the ad- 
ministration of justice. Ex parte Bradley, 7 Wall. 364; Ex parte 
Robinson, 19 Wall. 505; Re Chiles, 22 Wall. 157; U. S. v. Holmes, 
1 Wall. Jr. 1; State v. Galloway, 5 Gold. 326; Harwell v. State, 10 
Lea, 544; Poulson's Case, quoted 1 Kent, Gomm. 301; 5 Grim. Law 
Mag. p. 177, § 25; Stuart v. People, 4 111. 395; Ex parte Hickey, 4 
Smedes & M. 750; Gandy v. State, 13 Neb. 445; S. G. 14 N. W. 
Eep. 155; Ex parte Edwards, 11 Fia. 174; Williamson's Case, 26 Pa. 
St. 21; State v. Dunham, 6 lowa, 245; People v. Wilson, 64 111. 195. 

I do not find it necessary to go into the distinctions between direct 
and constructive contempts, which are so unsatisfactory to ail who 
study this subject. There is always a struggle to relegate every con- 
tempt to the odious category of constructive contempts, in order to 
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take shelter under thèse restrictive statutes. But I may say that, in 
my jiidgment, the courts will find that the législature has not taken 
away aay valuable power, when thèse statutes are properly under- 
stood, Notwithstanding the seemingly formidable array of author- 
ity, it may be that, after ail, it is a mistake to say that ail contempts 
not committed in the présence of the court are constructive only. 
The mare place of the occurrence may not be an absolute test of that 
question, and it may dépend on the character of the partioular con- 
duct in other respects besides the place where it happens. To print 
hostile comments on the court, its officers, or proceedings, as in cases 
where the question generally arises, or to ride one's horse into the 
tavern where the judge sleeps, as in Com. v. Stuart, 2 Va. Cas. 320, 
may be only constructively a contempt, as it very indirectly obstructs 
the course of justice, if at ail; but where it takes the form of an as- 
sault upon an officer, as when he was beaten and made to eat the 
process and its seal, in Williams v. Johns, 2 Dick. 477, S. G. 1 
Mer. 302, note d, the impediment to the efficient administration of 
justice may be quite as direct in its opération to that end, happen 
• where it may, as if the party had ridden his horse to the bar of the 
court and dragged the judge from the bench to beat him. Com. v. 
Dandridge, 2 Va. Cas. 408; People v. Wilson, 64 111. 195. Be this 
as it may, wherever the conduct complained of ceases to be gênerai 
in its efifect, and invades the domain of the court to become spécifie 
in its injury, by intimidating, or attempting to intimidate, with threats 
or otherwise, the court or its officers, the parties or their counsel, 
the witnesses, jurors, and the like, while in the discharge of their du- 
ties as such, if it be constructive becanse of the place where it hap- 
pens, because of the direct injury it does in obstructing the work- 
ings of the organization for the administration of justice in that 
particular case, the power to punish it has not yet been taken away 
by any statute, however broad its terms may apparently be. 

Lord Eldon was asked to commit a solicitor's clerk for breaking 
open the desk of another clerk, in the office of the register of the court. 
He said : " Thèse officers are a part of the court itself ; and if the 
register does not come forward the clerk has a right to protection in 
his own behalf." Ex parte Burroivs, 8 Ves. 535. A messenger in 
bankruptcy was protected while on shipboard in charge of the goods. 
Ex parte Dixon, 8 Ves. 104. It is a contempt to insuit a suitor and 
his soliciter while àttending in the master's office, and the party will 
be attached at once on production of the master's certificate. French 
V. French, 1 Hogan, 138; Ex parte Ledwick, 8 Ves. 698; Exporte 
King, 7 Ves. 312. A party was committed for terrifying a witness 
about to be examined at a commission. Partridge v. Partridge, Toth. 
40. In Pennsylvania an examiner himself has power to punish a 
witness for contempt in refusing to obey his order, because it is a 
contempt of the process and not of the officer, (Com. v. Newton, 1 
Grant, Cas. 453;) and in New York the refusai of a witness to answer 
v.2lF,no.l2— 49 
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the grand juryis à contempt "in the présence of the court." People 
V. Hackley, 2é N. Y. 74. Any contempt against commissioners de- 
riving their authority from the great seal is punishable by the great 
seal. Corn. v. Hicks, 1 Dick. 61. Conamitment without rulenisi for 
an assault upon the messenger of the great seal while in diseharge of 
his duty which was a contempt. This shows it was on the same foot- 
ing as a contempt in the face of the court. Elliot v. Halmarack, 1 
Mer. 301; Ex parte Clarke, 1 Russ. & M. 563. A party attending 
before an arbiter substituted for the master is entitled to protection. 
Moore v. Aylet, 2 Dick. 780, A peer, ordinarily privileged, for abduct- 
ing a ward of the court was committed "for obstruction to the pro- 
cess of the king's court and contempt in the nature of obstruction to 
the king's court." Wellesley's Case, 2 Euss. & M. 639. A member 
of parliament was committed to the Fleet for sending a threatening 
letter to a master before whom he had a case pending, in which he 
was party, and connsel and the house of commons held he was not 
privileged. Charlton's Case, 2 Mylne & G. 316. 

Thèse cases show that such oohtempts are as aggrava'ted as those 
direeted at the court itself in open court, and, if there be two witnesses 
to the contempt, a rule nisi is unnecessary under the old practice. 
Anon. 8 Atk. 219. The contempt occasioned by the misbehavior 
of an officer of the court — and the same rule applies to the attor- 
neys, parties, etc. — is not included in the prohibitions on the court 
of the act of congress of March 2, 1831. Eev. St. § 725; Re PU- 
man, 1 Gurt. 186. It is a contempt to make a riot on a railroad, 
by strikers, while the road is in the hands of a receiver of the court. 
Secor V. Railroad Co. 7 Bise. 513; King v. Railroad Co. Id. 529. 
To curse a witness in the piazza of the oourt-house is a contempt 
"in the présence of the court," (U. S. v. Carter, 3 Cranch, G. G. 
423;) and this notwithstanding the act of 1831. U. S. v. Emerson, 
4 Cranch, G. G. 188. Hère one was called a liar in the hearing of 
the crier and other ofBcers of the court. It is a contempt for per- 
Bons to leave the room "contrary to the express command of the 
bailiff." Offutt v. Parrott, 1 Granch, G. G. 154. It is "an obstruc- 
tion of justice" for a juror to form and express an opinion after serv- 
ice, in order to. disqualify himself. U. S. v. Devaughan, 3 Granch, 
G. G. 84. A witnesB before a grand jury refused to answer, and "be- 
haved in an insolent manner and threatened some of the jurors;" 
held a contempt. U. S. v. Caton, 1 Granch, G. G. 150. A contempt 
df a> register in bankruptcy is a contempt of the court itself. Re 
Allen, 13 Biatchf. 271 ; Re Speyer, 6 N. B. R. 255. And so it is a 
contempt for a party to refuse to ob-^y a referee's order to allow a 
witness to see books produced upon an order of the court; and a 
statute authôrizing référées to punish for contempt does not deprive 
the court of its concurrent power over such contempts. Sudlow v. 
Knox, 4 Abb. App. Dec. 326; Re Seeley, 6 Abb. Pr. 217; 5 Grim. 
Law Mag. p. 159, §§ 7, 27. 
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The privilège ot protection tô ail engagea in and âbout the business 
of the court from ail manner of obstruction to that business, Jrom 
violence, insuit, threats, and disturbanee of every character, is a very 
high one, and extends to protect the persons engaged from arrests in 
civil suits, from service of process, etc. It "arises out of the author* 
ity and dîgnity of the court," and may be enforced by a writ of pro- 
tection, as well as by punishing the offender for contempt. A rnasterj 
examiner, référée, or commissioner acts under the authority of the 
court when he makes a lawful order, and the order need not be a 
written one. Bridges v. Sheldon, 7 Fbd. Ebp. 17, 42, 46. Attomeys 
are ofBcers of the court, and are, like parties, witnesses, jurors, and 
the oflScials, entitled to protection, and are subjeot especially to the 
power of the court to compel them to behave themselves withpropri- 
ety in such matters as pertain to the business of the court in ail its 
ramifications. Ex parte Ga/rland, 4 Wall. 378 ; Ex parte Bradley, 7 
Wall. 374; Ex parte Paschal, 10 Wall, 491; Ex parte Wall, 107 U. 
S. 265; S. G. 2 Sup, Ct. Eep, 569; Re Woolley, 11 Bush, 95; Ex 
parte Cote, 1 McCrary, 406; 5 Crim. Law Mag. p. 186, §§ 30, 31; 
Weeks, Attys. 180-188; Weeks. Dep. p. 143, § 120. 

A witness cannot refuse to answer the examiner because the ques- 
tion is irrelevant or improper, his remedy being by à demurrer to the 
interrogatory to take the opinion of the court. 5 Crim. Law Mag. p. 
185, § 29, and notes; 1 Daniell, Ch. Pr. (5th Ed.) 943; Re Judson, 
3 Blatchf. 148. But the contempt may be excused if the witness hon- 
estly acts under the advice of counsel. Roberts v. Walley, 14 Fed. 
Eep. 167. But it is contempt for counsel to advise a witness not to 
answer, and a more serious contempt to prompt a witness in his an- 
swers. Re Eldridge, 82 N. Y. 161; Heerdt v. Wetmore, 2 Eob. (N. 
Y.) 697; Corn. v. Feely, 2 Va. Cas. 1. 

Thèse anthorities show most conclusively that whatever may be 
the restrictions imposed by our statute, they certainly bave no ap- 
plication to a case like this, involving the conduct of a party to the 
suit, who is at the same time an attorney in the case, towards an 
oflScer of the court, in a proceeding before him had in the case itself. 
Indeed, it falls within the permissive language of the statute. If the 
"misbehavior" was not "in the présence" of the court, or "so near 
thereto as to obstruct the administration of justice," it was "the dis- 
obedience or résistance" by "an ofScer," and "a party" to "a lawful 
order, decree, or command" of the court. Eev. St. § 725. The or- 
der of the court was that the proof should be taken before this exam- 
iner, and respondent's conduct was well calculated to, and did, in 
faot, "obstruct the administration of justice" by impeding the exam- 
ination of a witness. Nor is the case any better for respondent on 
his own showing, ingeniously contrived as the answer is to évade the 
force of the facts as they are admitted to be. Neither the report of 
the examiner and the affidavits, nor the answer of the défendant, de- 
scribe with sufiScient précision the acts of the respondent ; but it suf- 
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ficiently appéars from the lauguage admitted to hâve been used, and 
tàe condact of the persons engagea about the business, in leaving the 
disgraceful scène, to bave been of that violent character which justi- 
fied the examiner, the asaociate and opposing counsel in^ their pro- 
tests against it. It was impossible to proceed with the business un- 
lesB by submission to respondent's violent and imperious •will. This 
is -whoUy inconsistent with the avowed errôr of judgment and absence 
of intentional disrespect for the authority of the court. It is thor- 
oughly well settled that the avowal of such respect cannot weigh 
against the plain implications of the conduct itself. Be May, supra; 
Wartman v. Wartman, Tan. Dec. 362, 370; People v.Freer, 1 Gaine, 
485, '518; 6 Crim. Law Mag. p. 510, § 29. Counsel and parties 
bave ample opportunity, by interrogatories and counter interroga- 
tories, to hâve a v/itness explain his answers, or the wituess may, as 
■we hâve seen, seek the protection of the court by demurrer ; but ail 
testimony -wonld be of little value if counsel or parties be permitted 
to dictate, prompt, or otherwise control the answers; and it is, as we 
bave seen, a contempt to do this, even where there is no exhibition 
of violence and contemptuous conduct, as in this case. 

Again, while the language used about the opposing counsel was 
not, in his absence, a contempt, although the attorneys are as much 
under the protection of the court from violence, insults, and threats 
as any other ofScial, the conduct of the respondent towards the ex- 
aminer was a gross contempt of this court, andit can hâve no toler- 
ation for the distinction assumed by counsel between the man and the 
officer. No such distinction exists in the law, as shown by perhaps 
the ablest case on the law of contempts to be found in the books. 
Covi, v. Dandridge, 2 Va. Cas. 408; Fitler v. Prohasco, 2 Brown, 
(Pa.) 137. Besides, the respondent does not aver any other cause 
of complaint against this of&cer than such as he had growing out of 
their officiai relations to the transactions of this case. If respond- 
ent had shown facts aliunde that relation to provoke, however un- 
necessarily, his violent language, there could hâve been no contempt 
of this court, of course. But in their officiai relations to the case 
both are under the protection and privilège of the court, while en- 
gaged, as they then were, about the business of the court, from ail 
contumely, insuit, and violence towards each other. Altogether, the 
proof shows, on the part of the respondent, a reckless disregard of 
the ordinary proprieties of the occasion, and of the authority of the 
court, too serious to be overlooked by the most indulgent court. 

In ail cases of the kind the courts are troubïed about the penalty 
to be imposed for the contempt, Ordinarily, courts of equity meet 
such défiance of their authority by imprisonment, which the conduct 
of respondent richly merits. But the court bas observed in the prog- 
ress of this case that the respondent is not a man of cool head or 
cool temper. Unfortunately, he bas undertaken the always doubt- 
^ul task of representing himself as counsel in an acrimonious litiga- 



VIOKRBÏ V. STATE SAVINGS ASS'N. 773 

tion, în which, in every possible senae, he is deeply interested as 
party, witness, gaardian, etc. Naturally, his feeliiigs are intensely 
involved, and in ail litigation of this kind, certainly in this, much oc- 
curs calculated to exasperate the feelings of a man of the tempéra- 
ment described. Tbat any suoh cause existed on this occasion doea 
net appear; bat, yielding to this considération of the infirmities of 
human nature, the court bas determined to impose only a fine. The 
judgment of the court, therefore, is tbat the défendant be adjudged 
guilty of oontempt, and tbat he pay a fine of $50 and the costa of this 
proceeding, and tbat he stand committed until the fine and costa are 
paid. 

Decree accordingly. 



VioKiiEY V. State Savings Ass'n.* 
{Gireuit Court, SI. D. MiMouri. October 13, 1884.) 

Negotiable Instrttmknts— Banking Deposits foe Collection. 

Wliere a nugotiable instrument, indorsed and delivered in blank to a bank, 
though in fact only for collection, is sent by it to another bank for " collection 
and crédit" before maturity, and the latter reçoives it without notice that it 
does not belong to the former, it may lawfuUy retaiu the proceeds of the col- 
lection to satisfy a claim for a gênerai balance agamst the other bank, if that 
balance has been allowed to arise and remain on the f aith of receiving pay- 
ments from such collections pursuaut to a usage between the two banks. 

This is a suit for the proceeds of a promissory note deposîted by 
the plaintiff, indorsed in blank, with the Indianapolis Banking Com- 
pany at Indianapolis for collection, and transmitted by that company 
to the défendant at St. Louis, where it was payable, with the direction 
to "collect and crédit" it to the Indianapolis Banking Company. It 
was collected and credited accordingly, without knowledge on the 
defendant's part that, at the time the note was received, the plaintiff 
had any interest in it. The balance against the Indianapolis Bank- 
ing Company was then and still remains greater than the amount of 
the note. 

Finkelnhurg à Rassieur, for plaintiff. 

H. D. Wood, for défendant. 

Brewbb, J. I think the défendant is entitled to judgment. The 
facts bring the case within the rules laid down in Bank Metropolia v. 
A^ E. Bank, 1 How. 234; S. C. 6 How. 212; Sweeny v. Easter, 1 
Wall. 166. 

The Indiana bank was the apparent owner of the paper, made so 
by the unrestricted indorsement of the plaintiff. It forwarded the 
paper to the défendant for collection and crédit. The défendant had 

1 Reported by Benj. F. Rex, Esq., of the 8t. Louis bar. 
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no notice of plaîntiff's title, or reason to suppose that the Indiana 
bauk was not the owner. For more than a score of years the two 
banks had had mutual dealings in paper, large amounts passing be- 
tween them for collection. Out of thèse dealings sprang balances, 
sometimes in favor of one bank and sometimea in favor of the other. 
Collections were not remitted, but simply passed to the crédit of the 
transmitting bank, and to be settled by the proceeds of other collec- 
tions sent to such bank. Statements of account and balances were 
periodically exohanged. Under thèse circumstanees, it is fair to hold 
that the balances were by each bank permitted to remain upon the 
crédit of remittances made or contemplated in the usual course of 
dealing between them. The testimony of the assistant cashier of de- 
fendant, that it believed the Indiana bank solvent and trusted it ac- 
cordingly, does not conflict with this ; it simply indicates what might 
be expected, that the défendants would not hold as a correspondent 
a bank in whose solvency it had no faith. 

So far as any hardship on the plaintiff is concerned, he has no one 
but himself to blâme. By a restricted indorsement he could hâve 
given notice to every one of his title. He chose to give an unre- 
stricted indorsement, and thus permitted it to pass into the channels 
of trade as apparently the property of the Indiana bank. He trusted 
that bank, and must abide the conséquences of his confidence. That 
the indorsement to the défendant was for collection is immaterial. 
The question in thèse cases is not whether title is apparently trans- 
ferred to the collecting bank, but whether it has a right to treat the 
transmitting bank as the owner. It had such right in this case, and 
therefore judgment will be entered in favor of défendant. 



De FfiANOA and others v. Howabd.* 
{Circuit Court, E. D. Missouri. September 27, 1884.) 

1. Descbnt and Dibtbibution— Alienaôb— Chaptbk 110, §§ 2 and 4, Gkn. 8t. 

Mo. 1866, GONSTRUED. 

Under the provisions of chapter 110 of the General Sta tûtes of Missouri of 
1866, 'where tliere is an intervening estate less than the fee limited by will to a 
devises, aliens, who, but for their alienage, would inherit the remainder, hâve 
power to dispose of the interest which they would inherit if they were citizens, 
to parties capai)le of talcing, at any time prior to the expiration of three years 
ai ter the expiration of the intervening estate. 

2. Considération — Implibd Wabranty op Title. 

Semble, that in such cases a contract by aliens to convey thelr interest in an 
estate which they are supposed to hâve, but hâve not in fact the right to dis- 
pose of , is sufflcient considération for a contract to pay for the conveyance, and 
the supposed possessors of the power are not bound, in the absence of fraud, to 
make good their right in order to recover tlie amount agreed to be paid. 

At Law. 

ïReported by Benj. F. Rex, Esq., of the St. Louis bar. 



Tbîs is a suit upon a contraei; between plaintiffaf a'hd the 'défendant; 
■whereby the former agreed to convey to the latter their interest in 
certain lands, situated in Missouri, in considération of the sum of 
$5,250; $250 cash, balance to be paid upon delivery of a deed. The 
tender of a deed is alleged, and judgment for the nnpaid balance of 
the purchase money asked, 

W. H. Clopton, for plaintiff. 

Henry M. é Freeman A. Post, for défendant. 

Miller, Justice, (orally.) The case of De Framca and otherg 
against Howard, which was heard upon Wednesday, will be disposed 
of this morning. I do not think it necessary to say muoh about it. 
De Franca died, the owner of certain property, which the plaintiff 
sold to the défendant. By a written contract the défendant agrées to 
pay $5,000 for it, in addition to $250 earnest money, which be had 
already paid. ïïis contract was in writing, executed by both parties, 
and not denied by either of them. It is now argued by the défend- 
ant, in the fiirst place, that the plaintiffs were not the heirs of De 
Franca as to this property, and therefore that the défendant got 
nothing by his contract. It is probably a suffieient answer to that 
to say that the plaintiff did not covenant to convey a title. They 
covenanted to convey their intereat as the heire of De Franca. I 
think, probably, that is not a covenant that they were the heirs of 
De Franca. At ail events they bear sueh relation to him that they 
had something of value to sell, if they were not the légal heirs. It 
is perhaps proper to say that thé objection — the main objection — is 
that they are aliens. 

I shall not go into the testimony, because I think it is perfectly 
plain that thèse plaintiffs, if they had not been aliens, if they are not 
barred by the law of Missouri on the subject of alienage, hâve estab- 
lished the fact that they are the only living next of kin of De Franca. 
As a fact, we both find that without any hésitation. That being es- 
tablished, it is also a fact that they are aliens, and were at the time of 
De Pranca's death. 

De Franca made a will and left a wife. Apart from that will and 
that wife, thèse plaintiffs are the persons who, if they were not aliens, 
would inherit the real estate which they sold to Howard. The will 
of De Franca very distinctly gives to his wife a life-estate in this 
property, and places the title of that life-estate in Mr. Price for the 
use and benefit of that wife. The wife was insane, and is insane now. 
My opinion is that the resuit of that will was, as a matter of law, 
that — unless she or some one for her had asserted her right to a 
larger estate, which is not in controversy hère, nobody saying any- 
thing about it whatever — my opinion is that the effect of that will is 
to limit her interest in the property to a life-estate, and that when she 
dies nobody can inherit that life-estate or can take anything through 
her title to that estate; that that is the interest and the only in- 
terest she bas in it, or had on his death, unless she had resisted the 
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w3l. That leavea, then, the remainder of that estate after her deatb 
as the subject of oonsideration as to what became of it. 

I understand the law of Missouri to be that an alien who cannot 
inherit or cannot hold property bas a right within three years from 
certain events to convey the title, or such title as he could hâve taken 
if he bad not been an alien. He must do that, however, within three 
years from certain events. Counsel for défendant introduced évi- 
dence to show that the administration of the estate of De Franca was 
closed in 1869, and he insists that from that date the three years of 
limitation within which thèse alien descendants or coUaterals of De 
Franca must bave made the deed began, and that as they did not 
deed it within tliree years they bad no power, and their deed con- 
veyed nothing, and that there was an absolute want of considération 
for the contract now sued on. As regards the particular date from 
which the three years must commence running, that contention is 
correct if there is no other estate intervening; but the statute fixes 
other times and other incidents indicating the date from which the 
three years commence running. One of them, in the clearest possible 
language, isthe existence of "some other estate less than the fee-sim- 
ple estate in another party than an alien," which, when it is termi- 
nated, the three years begin to run. Very well. As a matter of law, 
then, we hold that until the life-estate of the wife of De Franca ter- 
minâtes by her death, no bar, no three years, nor any other hin- 
drance arises to prevent thèse alien heirs (I do not use the word 
"heirs" oorrectly, because they are not heirs, but next of kin) of De 
Franca from conveying the interest that will resuit to them when that 
death cornes. 

The statute itself and its policy is a very clear one, It means that 
80 long as the estate, the title, is in any body who is not an alien, and 
who by law can inherit or receive by devise title to land in the state 
of Missouri, — so long as that title is in any body, no bar begins to run; 
but when that title bas ended and the next person to take is an alien, 
that that person cannot take a fee-simple to himself, nor can he hold 
it when devolves on him any right or title to it, or whatever you may 
call it, longer than three years; but that within that three years, and 
any time before the expiration of three years, r,he law vests in him a 
power of appointment by which he can sell and convey the title which 
would come to him if he were not an alien, to any other person who 
is capable of taking and isnot an alien, and who, under the laws of 
Missouri, can take and hold title. The resuit of this is that thèse par- 
ties had until three years after the death of Mrs. De Franca tomake 
that appointment to convey that title to any person capable of taking 
it. They bave done this in the case of Mr. Howard. They con- 
tracted to do it, and that contract was valid. They bave proved that 
contract, and they are entitled tofhe money. 

.Judgment, therefore, will be given for the plaintiff, with the interest, 
for $5,000. 
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Mr. H. M. Post, (of counsel for plaintiff.) As a matler of form we 
désire to enter our exceptions to the iinding of the court. 

The Court, (by Mr. Justice Miller.) Let me do the best thing I can 
for you, Mr. Post. Exceptions to such a judgment as that do no good. 
Thèse ândings of law that you hâve asked me to find are not good. I 
cannot find and cannot sign a finding of facts that merely recites alï 
that has been proved in this case ; but the law says that the court 
may find the material facts on which the judgment rests, and if they. 
do not justify the judgment you can take your writ of error on that 
and hâve it reviewed. In addition to that, you are entitled to show 
in your bill of exceptions that you excepted on the trial to the intro- 
duction of testimony. If you can make up a finding of facts suit- 
able, on which you can agrée among yourselves, I will be hère until 
next Tuesday and sign it, as I want to give you a chance to take it 
up if you can. The main facts to be found are, simply, that De 
Franca died possessed of this property, having a title ; that he made 
a will; that no other heirs bave been found but thèse aliens; that 
they are the heirs, and that was for the court to find. I hold on both 
propositions the plaintiff is entitled to reeover; that thèse pkintiffs 
had an interest such as they could sell, and which they did sell. I 
mean by that that they had the power, and that their conveyance 
conveyed the remainder after Mrs. De Franca's death. I hold, as a 
matter of law, whether they did or not, whether they were entitled 
to that thing or not, that the negotiations, the condition of the es- 
tate, the probàbility that Mr. Howard himself hunted up and found 
out that thèse were the real heirs, ail that constitutes a matter of 
contract in which the heirs were not bound to make good their title, 
and which Mr. Howard took at his own risk. On both propositions 
of law I find for the plaintiflfs. I never hâve volunteered much ,ad- 
vice against my own judgments, but this is such a perfec'tly clear 
matter, both to Judge Teeat and myself , that I think Mr. Howard 
would be fooling away his money to prosecute the case further. 

Treat, J. The effect of this judgment, Mr. Post, is this : Of course 
Mr. Howard has a perfect title, subject to that life-estate. It seems 
that he was advised difïerently by others, but this court has reached 
a différent conclusion. He can take his deed, pay his money; and 
he has the title. 



778 FEDEBAIi BBPOfiXBB. 

Bœaman ». Entbeprisb Fire & Marine Ins. Co.* 

(Gireuit Court, E. D. Missouri. Beptember 25, 1884.) 

l. Insukaiîcb — Insceable Intekest of Stockholdeb in Corpoeatb Pbop- 
BBTy. 

An owaer of stock in a corporation bas an insurable interest iu the corpo- 
rate property in proportion to the amount of liis stocli. 
% Samb — Whèbk Therb ib a Sham Sale. 

This interest, though extinguislied by a bonafide sale of the property, is not 
altered by a aham sale. 

3. SAME — EVIDEKCB, 

The bill of sale and the enroUment of a steam-boat are prima faeie évidence 
of a bona fide sale. 

4. Same— Implibd Contract as to Sbawobthinbsb. 

There is au implied contract on the part of the însured oi an interest in a 
vessel for a particular voyage, that she shall be seaworthy whea she leaves the 
port pf departure, and that if she becomes unseaworthy while on her voyage 
the master shall use a reasonable discrétion and hare the defect remedied at 
the nearest convenient port. 
6. Baub. 

The necessity for haste in making repairs, în case the vessel becomes unsea- 
worthy during her voyage, dépends upon the character of the defect: the 
more serions it is the greater the necessity for prompt attention. 

6. Same— Pbactice. 

The question of whether or not reasonable diligence has been used in a ^ven 
case is for the jury to décide. 

7. Saub. 

Thefact that a vessel was unseaworthy when it left the port of departure, 
or became so afterwards, and due diligence was not used in having her re- 
paired, will not prevent a recovery by an insurer in case of loss, unless the loss 
has been contributed to or caused by the defect. 

8. Bamb — Périls of Navigation. 

Périls in making landings are périls of navigation. 

9. Bamb — Amodnt ci" Btockholdeb'b Iksobable Interest m Corporate 

Property. 

Where a party who owned three-sixteenths ot the capital stock of a corpo- 
ration insured his interest in the corporate property, held, that in case of loss 
he was entitled to récover the amount of his policy, up to three-sixteenths of 
the value of such property at the time of the loss. 

Suit upon a policy of inaurance upon a steam-boat owned, as al- 
légea, by the 0. Y. Ëountz Transportation Company. The insured 
vessel, while making. the trip specified in the policy, accidentally 
etruck the river bank, in attempting to make a landing, and was so 
injured that she sank and became a total loss. The other material 
facts and the points made in the défense sufficiently appear from 
the charge. 

Madill é Ralston, for plaintiff. 

Given Camphell, for défendant. 

Bbbweb, J., {charging the jury orally.) This plaintiff claims to be 
the owner of 74 shares of stock or three-sixteenths of the stock of 
this company, and that, by reason of that ownership, he has or had 

iReported by Benj. F. Rex, Esq., of the 8t. Louis bar. 
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an insurable interest in this boat to that estent. His interest arises 
or arose by virtue of fche faet that he owned the stock in the corpora- 
tion, — the Kountz Transportation Company, — Which corporation 
owned the boat. As the owner of the stock he had a right to insure 
his proportionate interest in the boat; that is, if he owned three-six- 
teenths of the stock he could insure three-sixteenths of the boat, and 
if the boat, at the time of the loss, belonged to the transportation 
Company, he had an interest to be protected by this policy. It is 
claimed that there was a sale of that boat by the Company prior to 
the loss. In support of that a bill of sale is produced. The enroll- 
ment is produced. Prima facie that bill of sale and that enrollment 
show that there was a sale; and when I say prima facie, I mean that 
if there were no other testimony in the case you would be bound to 
find that the boat had been sold by the transportation company, and 
that this plaintiff had no interest in the boat. But the plaintiff says, 
and the burden of proof is on him to establish vrhat he says, that 
there was in fact no sale, no honest honafide sale, by the transporta- 
tion company. As a stockfaolder he would be bound by an honest 
sale, whether he liked it or not, and he must take, if such a sale was 
made, simply his interest in what was received; for you can very easily 
see, in that respect, that, if the company had sold the boat and gotten 
Bo much money, it would be unjust for him to hâve an interest in that 
money and still bave an insurable interest in the boat which did not 
belong to the company and which did belong to a third party. So the 
question is whether this transaction, which took place in New Orléans, 
was by the company a honafide sale. If it was a mère sham, a mère 
putting up of papers, a mère going through the form of a sale in 
order to place the apparent title in some third party to prevent seiz- 
ure, or for any other reason, then that kind of a sale does not conclude 
him. Whatever might be true of the corporation, as a stockholder, 
he might say, I never authorized the président, or any other officers, 
togo through the form and trick of a pretended sale; that property 
still belongs to the corporation, — at least, so far as the protection of 
my interests are concerned. 

I shall not review the testimony in détail as to what took place 
at New Orléans, nor endeavor to criticise or comment upon it. It is 
very fuU, and I think you will hâve no difficulty in arriving at a con- 
clusion as to whether that was a sham sale, — a mère putting of 
the title in the name of an alleged purehaser, Charles B. Jones, for 
the sake of avoiding liabilities there, — or a honafide sale of the prop- 
erty, vesting the title and ownership of the boat in C. B. Jones. In 
référence to such a transaction, generally, I may say that a sale can- 
not be consummated without the assent of the seller and the pur- 
ehaser ; I cannot force upon either one of you the title to property 
which I own, no matter what papers I may exécute. ïou hâve a 
right to he consuUed in the détermination of the question whether 
you will take the title. But if there was at the time, with the assent 



780 VESBBâL BEPOBTSa 

of the corporation through its président, who had authority to make 
a honafide sale, and the assent of the purchaser to whom this sale it 
is claimed was made, an honest hona fide sale of the property, the 
rights of the plaintiff in the boat ceased, and your verdict must be for 
the défendant. If, on the other hand, it was a mère trick, a mère 
pretense, a mère going through with the form of a conveyance, with- 
out any intention that the property should be the property of the 
purchaser, an intention entered into and assented to by both seller 
and the purchaser, theu it is no sale so far as this ia concerned. As 
i said, or intended to say, and I repeat it in order that there may be 
no mistake about it, the enrollment and the bill of sale are prima 
fade évidence of the transfer of the title, and unless the testimony 
satisfies you that there was no honafide sale, the verdict must be for 
the défendant. 

The other question runs as to the accident itself. It is claimed by 
the défendant that this boat was not seaworthy when she left the 
port of departure, and not seaworthy at thetime of the accident, and 
the question is, what is seaworthiness ? because, as a matter of law, 
whether expressed or not in the policy, there( is an obligation on the 
part of the boat — the owners of the boat — to see that when she leaves 
the port of departure she is seaworthy, and this plaintiff, although 
he may not hâve been an officer or présent hère to examine, yet is 
bound by that obligation. It ia a part of the contract of ipsurance 
that the boat shall be seaworthy when it leaves the port of departure, 
which in this case was St. Louis. And that is fair when you stop to 
think of it a moment. The insurer has no possession of the property; 
in this case it is a corporation residing elsewhere, and it could not be 
présent and examine the condition of every boat it insured. It is the 
duty of the owners to themselves see that it is seaworthy when it 
leaves the port of departure. 

Now, what is seaworthiness? In order that a boat should be 
seaworthy it is not necessary that it should be provided with every- 
thing that would be convenient and pleasant to hâve on the boat in 
its voyage, but it is necessary that it should be provided with every- 
thing which will tend to make it reasonably safe for the voyage 
which it is intended to make. It will not do to say that because 
the thing can be done, — a voyage can be made without this or that, 
— that theref ore a boat is seaworthy. Take an illustration outside 
of the river: A vessel crossing the océan should be provided with 
its masts and rigging, — ail the masts and rigging which that vessel 
ordinarily carries, which are reasonably necessary for the movement 
of that vessel; and while you and I may know, as a matter of fact, 
that many a vessel has been carried across the océan safely with two- 
thirds of its masts and the bulk of its rigging gone, yet you cannot 
say of such a vessel, that it was seaworthy : it had not been put in 
that condition which prudent and reasonable seafaring men wouW 
require in order to encounter the périls and dangers which might ba 
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expected. So, when thia boàt left the port of St. Louis, it should 
hâve been put in that reasonably safe and prudent condition which, 
having in view ail the périls which might reasonably be expected it 
would encounter in the voyage, was sufficient to guard against those 
périls. 

The particular complaint of the condition of the boat is the lack 
of the starboard wing rudder, and much testimony bas been given 
before you as to the necessity of such a rudder, and its value in con- 
trolling the motions of the boat ; testimony bas also been offered to 
the effect that boats are built and managed without any wing rud- 
ders. Now, the question in that respect is, not whether a boat could 
be managed without any wing rudders, or with only one wing rudder, 
or whether other boats are constructed with only balance rudders, 
because, as you will remember, the testimony developed before you 
that there was some différence in the shape of the sterns of thèse 
différent boats, — some with skaggs and some without. The question 
is whether, as to this boat, considering the size, the manner in which 
it was constructed, the size of the balance rudders, the amount of 
load which it might reasonably be expected to carry, the condition 
of the river, and the périls of the voyage it was to make, it ought rea- 
sonably and fairly to bave had the four rudders at the time it left the 
port of departure, or anywhere along down the river. If you say; 
from tire testimony, that the want of this starboard rudder did not 
materially affect the steerage power of the vessel, or prevent the pilofc 
from maintaining good control over its motion, why, then, the omis- 
sion of the rudder at the port of departure, or anywhere along the 
Une, cannot be said to be a lack of seaworthiness ; but, if that was 
a material factor, reasonably necessary, not merely when going down 
stream, or backing, but in the various contingencies which will arise 
in the course of a voyage, — if such fourth rudder was reasonably nec- 
essary in order to give the proper control of the boat to the pilot, 
— then the lack of such fourth rudder rendered the boat unseaworthy. 

If you find that there was no need of that fourth rudder, that 
closes the question, you need not go any further ; but if you find that 
that rudder was necessary to make it seaworthy, then the question 
cornes as to the duty incumbent upon a boat, and its officers and 
.owners, in respect to the voyage. The duty is absolute at the port 
of departure to see that it is seaworthy. If, after leaving the port of 
departure, the injury happens, then the master of the boat is vested 
with reasonable discrétion. He is not bound, because some littlô 
defect happens, to stop bis boat. If it was a sea voyage, he Could 
nôt do it, perhaps; he is not always bound to tura to the nearest 
port ; that will dépend on the nature of the injury,— the extent which 
it affects the ability of the boat to make a successfui voyagé. He is 
bound to use a reasonable discrétion, and, at the nearest convenient 
port, to remedy any defect which makes the boat unseaworthy. And 
what is the nearest convenient port dépends upon the facts of the casé ; 
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what is the imperativèness of the necessity dépends upon the estent of 
the injury. If it is a little matter, that affecta but Blightly the voyage 
or control of the beat, then the necessity for stopping is not so impera- 
tive as if the injury is such as wholly destroys the power of control ; 
and it is for the jury in that respect to say whether the conduot of 
the master was reasonably prudent, if, after leaving the port of de- 
parture, and the accident happening after leaving the port of depart- 
ure, he ia informed of the injury. 

^ You must not understand that it is his imperative duty to stop the 
moment he finds it out, nor is he at liberty to go on indefinitely 
without seeing it repaired, He must consider ail the ciroumstances 
under which he is plaeed, the ability to repair the loss, the place 
where the losa can be repaired, the condition in which the boat is on 
aceount of the stage of water, the amount of load it possesses, the 
abiiity of the pilot to control the motion, — and the question is 
whether, taking ail thèse things into considération, he acted with 
reasonable discrétion in the matter ? 

But then, suppose you find that the boat was not seaworthy at 
the port of departure, or that, becoming unseawortby after it left 
the port of departure, the master did not exercise reasonable pru- 
dence in repairing the defect, the further question cornes, whether 
the loss was owing to that defect. If the loss was in no manner 
owing to the defect, then it will be disregarded. Take this illus- 
tration : Supposing a boat starts off without suf&cient rudders, but 
the loss cornes from an explosion of the boiler, something in no man- 
ner connected with that defôot, then the existence of the defect does 
not vitiate that.policy. It is only where, there being a defect which 
makes the boat unseawortby,. that defect, either in whole or in part, 
causes the, injury. So you go down to the time of the loss, and in- 
quire fïom the testimony what caused it ; was it mismanagement on 
the part of the pilot, or a failure of the engineer to obey tbe di- 
rection of the pilot, — a f ailing to back when he should bave backed, 
and sending the boat forward ? Was it because of the defect in the ar- 
rangement of the freight on the boat, so that it was not under the con- 
trol of the pilot ? Was it on aceount of the state of water ? If it was 
Bolely caused by other matters than this alleged defect in the matter 
of the steering capacity, or want of a rudder, then the policy is holden, 
or the insurer is holden on the policy. It is only when the defect 
exists, and when it is one which, either in whole or in part, contrib- 
ut§s to the loss, that the policy is void ; and thèse are ail questions 
ûf fact for you to détermine. 

In référence to them, summing them up briefly, let me say that the 
papers-— the bill of sale and the enrollment — prima facie show a 
transfer pf title. The plaintiff must show that the sale was fictitious 
and a sham. If he bas donè this, the whole thing may be disregarded, 
and hi? right to recover is not affected by that sale. «Second, the ques- 
tion of seaworthiness is whether the boat was plaeed or continued in a 
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xeasonably safe and proper condition for making the voyage which it 
was intending to make. Third, the master (if the defect rendehng 
the beat unseawortby you find occurred after leaving the port of de- 
parture) had a reasonable discrétion, considering ail the circum- 
stances of this case, to repair that defect in as speedy a manner as 
he eould. And, fourth, if the defect did not, either in whole or in 
part, contribute to this loss, it may be disregarded. The injury, as 
stated by counsel, and very properly, must be one of the périls of 
navigation; that is, it mast hâve been caused in the navigation of 
the boat, and flowing from the ordinary périls which corne from nav- 
igating the river. Included in that is the manner of approaching 
the lauding, as well as moving down the stream. 

If you find for the défendant, the form of your verdict will be, sim- 
ply, "We, the jury, find for the défendant;" if, on the other hand, 
you find for the plaintiff, the form of your verdict will be, "We, the 
jury, find for the plaintiff, and assess bis damages at" such sum as 
yon name. In référence to the question of damages, if you find for 
the plaintiff, you will take the value of the boat at the time of the 
loss. You hâve heard several witnesses on both sides give to you 
their opinion as to the value, and the reasons for that opinion, and 
from that you will détermine what the value of the boat was, and 
award the plaintiff three-sixteenths of that value as your verdict, to- 
gether with interest from August 10, 1881, at 6 per cent.; that is, 
you will take three-sixteenths of the value of the beat at the time of 
the injury, and compute the interest on that at 6 per cent, from Au- 
gust 10, 1881, to the présent time, and that, if you find for the plain- 
tiff, will be the amount of bis damages ; and the form of your verdict 
will be, " We, the jury, find for the plaintiff, and assess his damages at" 
that sum. 



The jury returned a verdict for the plaintiff. 
A motion for a new trial was thereupon made by the défendant, 
and the folio wing opinion was rendered thereon, viz. : 

Brewek, J. In this case, which was tried before yne the other day, 
a verdict was rendered for the plaintiff, and a motion made for a new 
trial. The question involved is this, whether a stockholder in a 
corporation bas an insurable interest in the property of the corpora- 
tion. Upon that question counsel for défendant says there are but two 
authorities prior to this case,-— one a case from Ohio, — 20 Ohio, 174. 
An examination of that case shows that the question involved was 
this; Certain stockholders in a corporation insured their property, 
and in an application répresented that the fee-simple title was in 
themselves, but it turned out that the fee-simple title was in the cor- 
poration, and the décision was that there was a breacb of the war- 
ranty, — a misrepreaentation which a,voided thepplicy. . , At the close of 
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the opinion there ïs a dictum, and it is only a diotum, that a stock- 
bolder in a corporation bas no insurable interest in the property of 
the corporation. The other case is in 31 lowa, 464. There the su- 
prême court, wbere the question was distinctly presented, affirmed 
that a stockholder did hâve an insurable interest. In the présent 
case, the question was raised before my predecessor, upon demurrer 
to the pétition, and he decided that the stockholder had an insura- 
ble interest in the property of the corporation. Whether that con- 
cludes me or not, I agrée with him : I think that a stockholder in a 
corporation does hâve an insurable interest. It is not necessary, in 
order to create an insurable interest, that the fee-simple title be vested 
in the insured. It is enough that he has a direct pecuniary interest 
which may be destroyed, and is entitled to protection. 

Now, if the corporation owns but a single pièce of tangible prop- 
erty, the destruction of that property by fire or other loss, certainly, 
destroys the value of his stock, or at least diminishes it. He has an 
interest in the protection of that property. In this case it appeared 
that the corporation owned a steam-boat ; that was substantially ail 
its assets. Now, the destruction of that property certainly dimin- 
ishes the value of the stock held by this plaintiff. He had an in- 
terest in the préservation of that property, and he had an insurable 
interest. If the property was the entire property of the corporation, 
the destruction of the property practically wiped out the value of his 
stock. So that I think it is fair to say that a stockholder in a corpo- 
ration has an insurable interest in the personal, tangible property of 
the corporation. The policy was taken by the défendant upon his 
interest. The destruction of the property destroyed that interest, and 
he is entitled to recover. 

I do not mean to say that questions may not arise in which the 
value of the property destroyed may not be the measure of his dam- 
ages. In the case put by the suprême court of lowa, supposing the 
entire property was a grain elevator, which, by reason of its prox- 
imity to a railroad, had a largo value, a value in excess of the cost 
of the elevator, they intimate that the destruction of that elevator 
might cause a loss to the stockholder in excess of his proportionate 
share of the cost of the property itself; so, on the other hand, if it 
appeared that a corporation was in debt largely in excess of the value 
of its corporate property, and that there was no personal liability 
upon the stockholder, — it might be that the destruction of the prop- 
erty would work no loss to him, because the property would not pay 
the debts, and he, having no personal liability, would lose nothing. 
whether the property was destroyed or not. So, in another case, 
supposing the property was fully insured by the corporation, and the 
loss was paid to the corporation, it might be that he would hâve no 
separate interest as a stockholder protected by Insurance, but would 
only bave recourse upon the assets of the corporation, represented 
by the amount paid by the Insurance company to the corporation. 
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But thèse questions simply affect tbe roeasure of damages; and the 
gênerai proposition which is affirmed by the décision of my predeces- 
sor, and by the décision of the suprême court of lowa, and in which 
I concur, is that a stookholder bas an insarable interest in the Per- 
sonal, tangible property of the corporation. In this case, from the 
testimony, I instructed the jury tbat the measure of damages was the 
proportionate interest of the stockholder in the corporation in the 
value of the boat. Under the testimony, I see noreason to doubt the 
propriety of the instruction, and the motion for a new trial will be 
overruled. 



Case of the Chinese Wife. 

în re Ah Moï, on Habeas Corpus. 

(Gireuit Court, D. California. September 22, 1884.) 

1. Chinese Immigbation^Right of Wife of Chinese Labouer to Enter. 

The wife of a Chinese laborer is not eiititled to enter the United States on 
lier husband's certificate aince the passage of the act of 1884, but muât furnish 
the certificate required by section 6 of the act. Per FiBliD, J. 

2. Same^ — Status of Wife — Hight to Enter United States. 

Upon the marriage of a Chinese woman, who was not before a laborer, to a 
Chinese laborer, she takes upon herself the status of the husband as one of the 
class who are not now permitted to enter the United States, without référence 
to her former status. Fer Sawyeu, J. - 

On Habeas Corpus, 

T. D. Riordan and L. I. Mowry, for petjtioner. 

S. G. Hilborn and Carroll Cook, for the United States. 

Before Field, Justice, and Sawyee, Hoffman, and Sabin, JJ. 

FiELD, Justice. ïoo Cheong is a Chinese laborer, and resided in 
the United States, November 17, 1880, and until September, 1883, 
when he made a visit to China. While there he married a Chinese 
woman, who, from her appearance in court, must be a mère child. 
He returned in September of the présent year, bringing his wife with 
him. Before his departure he obtained from the collector of the port 
the necessary certificate to enable him to return to the United States. 
It, however, gave him no authority to bring another person with him. 
The fiction of the law as to the unity of the two spouses does not 
apply under the restriction act. As a distinct person she must be 
regarded, and therefore must furnish the certificate required, either 
by section é or by section 6 of the act of 1884. 

It is contended by the district attorney that the status of the peti- 

tioner is'that of her husband, and therefore she must be regarded 

as a laborer, and, as such, required to furnish a laborer's certificate 

to establish her right to enter the United States. This position 

v.2lF,no.l2— 50 



786 FEDEBAIi BSPOBTEB. 

mîght, în some instances, be tenable ; but there are many callîngs of 
a man which the wife would not, from her relationship to him, be 
deemed to follow ; such as tbat of a lawyer or physician, or of a 
merchant, or manufacturer. We think the case of a wife falls under 
the sixth section of the act. She is to be regarded as a person other 
than a laborer, and, as such, required to présent the certificate from 
her government there designated. The language of the section, it is 
true, is involved and somewhat contradictory, but its meaning plainly 
is that every Chinese person, other than a laborer, entitled to enter 
the United States under the treaty, shall obtain from the Chinese 
government, or the government of -which he is a subject, its permis- 
sion to come within the United States, authenticated by its certificate, 
containing various partieulars of himself and family, so as to clearly 
identify him; and, while such certificate is only prima facie évidence 
against our government, it is made the only évidence permissible on 
the part of the person seeking to enter the United States. It is only 
by this construction of the sixth section that consistency oan be given 
to its somewhat confused language, and the manifest purpose of the 
act be carried out. It disposes of the application of the petitioner. 
She cannot land without the certificate there designated. The form 
prescribed by the section shows that the certificate is to be obtained 
by women as well as by men. 

We are not insensible to the earnest remarks of counsel as to the 
hardship of sépara ting man and wife. With our notions of the sa- 
credness of that relation, they appeal with striking force. But hère 
the relation was voluntarily assumed in the face of the law forbid- 
ding her coming to the United States without the required certificate. 
And they need not now be separated. He oan return with and pro- 
tect his child-wife in the celestial empire. 

Writ discharged, and petitioner remanded. 

Sawïer, J. In my judgment, this case présents one of the most 
important questions that can arise under the Chinese restriction act. 
It is, whether a Chinese laborer, who was residing in the United 
States on November 17, 1880, or who subsequently came to the 
country before August 4, 1882, and who bas since returned to China 
under such conditions as entitle him to re-enter the United States, is 
entitled to bring into the United States with him, on his return, his 
wife, who bas never before been in the country, and who, therefore, 
bas no other right to enter than that derived from her status as wife 
of a Chinese laborer entitled to enter; that is to say, a right to enter 
by virtue of a right pertaining to the husband alone, and not as an 
independent, individual, personal right of her own. If such Chinese 
laborer bas a right to bring into the country with him a wife who has 
never been hère before, he must, upon similar grounds, be entitled to 
bring with him ail his minor children ; and, under this right, the num- 
ber of Chinese laborers who are entitled to cOme to the United States 
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will be greatïy extended beyond the number who can enter by virtue 
of their own individual rights. The question is also preseuted whetber 
the wife of a Chinese laborer, who was not herself a Ghinese laborer in 
fact before and down to the time of her marriage, by the act of marriage 
takes the status of the husband, and becomes, in contemplation of law, 
one of the class intended to be excluded, and as such is excluded, un- 
less sbe can enter by virtue of the right pertaining to her husband. 
The construction of the statute upon the points stated is more doubt- 
ful, to my mind, than that of any other point raised under the act upon 
which I hâve been called to pass. As there is no appeal from the 
décision of this court, and as the question is one of the greatest im- 
portance, both to the Chinese laborers entitled to be in the United 
States and to the people of this country, the case was also reserved 
and ordered to be reargued before the circuit justice. Upon the first 
argument, the conclusion I reached, after considérable reflection, was 
that the husband is not entitled to bring his wife into the country, 
she being in fact a Chinese laborer, and never having been hère be- 
fore ; and that, upon the marriage of the petitioner in this case with 
a Chinese laborer, she took upon herself the statua of the husband 
as one of the elass who are not now permitted to enter the United 
States, without référence to her former status. Upon further argu- 
ment and considération, the view before taken is confirmed. 

Article 2 of the amended treaty provides that "Chinese subjeots, 
whether proceeding to the United States as teachers, students, mer- 
chants, or from curiosity, together with their body and household 
servants, and Chinese laborers who are now in the United States, shall 
be allowed to go and corne of their own f ree will and accord, and shall 
be accorded ail the rights, privilèges, immunities, and exemptions which 
are accorded to the dtizens and subjeets ofthe most favored nations." 

The argument in favor of petitioner's husband's right to land his 
wife ia that the restriction act purports to be "An act to exécute cer- 
tain treaty stipulations relating to Chinese" — not to abrogate them; 
that ail the provisions of the act scrupulously avoid everything that 
expressly conflicts with the treaty ; that the treaty expressly provides 
that "ail Chinese laborers who are now in the United States shall 
be allowed to go and corne of their ovVn free will and accord, and shall 
be accorded ail the rights, privilèges, immunities, and exemptions 
which are accorded to the citizens and subjeets of the most favored 
nations;" that among the "rights and privilèges" accorded to citizens 
of ail other nations, are, to corne of their own free will and accord, 
and to bring their wives and children with them; that the treaty, 
therefore, in clear, express, and unmistakable terms, secures thèse 
same rights and privilèges to returning Chinese laborers of bringing 
their wives and children with them, as rights belonging and per- 
taining to the husband and father; that congress bas not excluded 
their wives' and children by name or in express terms; and that it is 
not to be presumed, from any gênerai language used in the act, that 
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congress intended to override and abrogate the rîghts thus spécifie 
ally and expressly secured by the treaty, thereby to that extent le- 
pealing or abrogating the treaty. The policy of the act manifestly 
is to exclu de the entire dass of Chinese laborers as a class. The wife 
of a Chinese laborer is, it seems to me, one of the class, — that her 
status partakes of and must follow the status of the husband as one 
of his class, — whether she, in fact, labors or not; and, as one of the 
class, I think thepetitioner is excluded by the act, so far as any in- 
dividaal personal right of her own is concerned. 

Must the right of the husband to bring his wife with him be re- 
garded as one of the rights accorded to the citizens of the most fa- 
vored nations, within the meaning of the treaty cited? And, if so, 
must tiie language of the restriction act be construed in view of and 
in subordination to that of the treaty; and, being so construed, can 
it reasonably be so limited in construction as not to make it confiict 
with the treaty? The language of the act is very broad. It is pro- 
vided that "the coming of Chinese laborers to the United States be, 
and the same is hereby, suspended; and during such suspension it 
shall not be lawful for any Chinese laborer to corne," etc. Section 1. 
"The master of any vessel who shall kuowingly bring within the 
United States, on such vessel, and land, or permit to be landed, any 
Chinese Içihorer, from any foreign port or place, shall be gnilty," etc. 
Section 2. "Any Chinese laborer," must mean ail and every individ- 
ual of the entire class. It certainly embraces the wife, who is her- 
self, in fact, a laborer, irrespective of her status as the wife of a Chi- 
nese laborer. It is impossible not to apply the language to such a 
a laborer, though a wife. And if I am right in the view I bave taken, 
that the wife must be regarded as taking the status of the husband 
as one of the class excluded, then it must be equally applicable to 
the wife of any Chinese laborer, without regard to her status or act- 
ual occupation before marriage. So, also, the provision for the cer- 
tificate to be produced on the return as the only évidence of their 
right to re-enter the United Stated, can only be given to those who 
bave beeh in the country before, and it must be given at the time of 
their departure. There is no exception in terms, in any of the lan- 
guage used in the act, of the wives or minor children of Chinese la- 
borers, and none can be fairly inferred from any language found in 
the act. We are not authorized to interpolate the exception into the 
act. If a Chinese man of the laboring class can bring his wife into 
the country as a right attaching and pertaining to himself, secured 
by the treaty, the converse of this rule must be true, and a Chinese 
woman residing in this country, of the laboring class, or a laborer, in 
fact, upon loss of her husband, or having no husband, may return to 
China with her laborer's certificate, marry, and return with her hus- 
band, who bas never been in the country before. Upon the whole, 
after careful considération, I am of the opinion that, even conced- 
ing the right to the Chinese laborer entitled to return to bring his 
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f amily mih him, to be f airly covered by the language of the treaty, 
yet the provisions of the restriction act are inconsistent and in con- 
fliot with the provision of the treaty, so construed, and the statute, be- 
ing later than the treaty, annuls or repeals it. The result is, the pe- 
tioner must be remanded. But if a wife, in the situation of the 
petitioner, does net take the status of her husband, and if the re- 
striction act, as amended in 1884, is applicable to her case, then she 
bas an individual, personal right to enter the United States, as not 
being a Chinese laborer, without regard to her husband; but, in that 
case, the certiticate prescribed by section 6 is the only évidence npon 
which she can enter. The certificate she bas not got, and the resuit 
is the same. I tbink the former the proper view. 

It is greatly to be regretted that every question fairly arising upon 
the rights of the Chinese iinder the treaties with China and the re- 
striction acts cannot be taken to the suprême court for an authorita- 
tive détermination. Thèse questions are of the highest international 
importance, and ought not to be finally adjudged by the local courts 
of original jnrisdiction. It is earnestly hoped by us that congress 
will provide for writs of error or appeals in this class of cases. 



Case op the Limited Tao. 

In re Kew Ock, on Habeas Corpus 

(Circuit Court, D. California. September 22, 1884.) 

Chinjsse Immigration — Custom-Houbb "Tao" — Cbktificatb — Chinese La- 

BOBBB. 

The only évidence of the right of a Chinese laborer whb left the United 
States after the passage of the act of 1882 to re-enter this countryis the certifi- 
cate provided inthe act ; and the faot that he had a " tag " entitling him to such 
a certificate, but that the collector took up such " tag " and f ailed to give him 
a certificate therefor, will not entitle him to re-enter. 

On Habeas Corpus. 

T. D. Riordan and L. I. Mowi'y, for petitioner. 

S. G. Hilborn and Carroll Cook, for the United States. 

Before Fibld, Justice, and Sawybr, Hoffman, and Sabin, JJ. 

FiELD, Justice, The petitioner in this case is also a Chinese la- 
borer, who was a résident of the United States on the seventeenth of 
November, 1880, and until the twenty-first of June, 1883, when he 
departed for China. Previous, to bis departure he applied to the col- 
lecter of the port of San Francisco for a certificate under the restric- 
tion act, to enable him to return to the United States, stating that he 
wished to leave on the City of Tokio. After the usual examination 
and registry, he received from the collector the white tag generally 
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giren in such cases, entitling bim to a certlûoate sfatîng that he vras 
to leave on the steamer named, which sailed the thirty-first of May, 
1883. Snbsequently, but prior to the leaving of the steamer, he con- 
cluded to delay his departure until the next steamer, which left on 
the fifteenth of June. On that day he went on board this last steamer, 
and demanded of the coUector présent a certificate in exchange for 
his tag. The collector refused the certificate, as the tag called for 
one stating that he was to leave on the City of Tokio, and not on the 
one then about to départ. He also took from the petitioner the tag 
given to him. The petitioner accordingly left on the steamer City of 
New York without any certificate, and now daims a right to re-enter 
the United States by virtue of his old tag, and the certificate to which 
that entitled him, and invokes the order of the court for his relief. 

The court cannot help the petitioner. As the tag reoeived only 
called for a certificate stating that he was to leave on the steamer 
City of Tokio, he could not, by virtue of it, claim a certificate stating 
that he was to leave by another steamer. He should hâve returned 
the tag to the collector, and asked for one giving him a right to a new 
certificate, stating his intention to leave by a différent steamer. Not 
having done so, and having left without any certificate, he is in the 
same position he would hâve been had he departed without any at- 
tempt to obtain one. 

The law of 1884 makes the certificate to the Chinese laborer "the 
only évidence permissible to establish his right of re-entry," and the 
court cannot, therefore, listen to any taie of his supposed grievances. 
As stated in the Case ofthe Unused Tag, ante, 701, the remedy, if he 
hâve any, must corne from the oEScers in Washington who hâve con- 
trol over the collector. The court has no jurisdiction to supervise 
his action towards the petitioner, and direct the spécifie performance 
of any neglected duty to him. 

Writ discharged, and petitioner remanded. 

Sawyee, J. In this case, in my judgment, the rights of the peti- 
tioner must be determined by the restriction act of 1882, which was 
in force at the time of his departure. But whether governed by the 
original act, or the act as amended in 1884, the resuit is the same; 
for, under either, the certificate provided for in the act is the only 
évidence permissible to establish his right of re-entry, and he had 
neither certificate. There is no dispensing power conferred upon the 
courts. See my views on this point expressed in the Case ofAh Kee, 
ante, 701, just decided, and also the views of Mr. Justice Field upon 
the point in the same case. 

I concur in the order remanding bim. 
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Gabb OF £'oBMEB Eesidekce bt A Chinesb Labobbb. 

In re Chben Heong, on Habeas Corpus. 

[Circuit Court, D. Oalifornia. September 29, 1884.) 

Chinbsb Immigration — Aots of 1882 and 1884 — Chinbsb Labobbbb — Cebtifi- 
CATB — FoBMBE Résidence ik United Statbb. 

A Ohinese laborer resided in the United States from November 17, 1880, un- 
til June, 1881, when he departed for Honolulu, tn the Hawaiian kingàoin, 
where be remained uatil September, 1884, when he sought to re-enter the 
United States. Held, tbat the acts of 1882 and 1884 did not ezcept him trom 
the necessitj' of presenting the certiflcate required by those aots, and tbat 
witboiit it he could not be allowed to re-enter. 

iâAWYBR, Sabin, and Hoffman, JJ ., dissenting. 

On Habeas Corpus. 

T. D. Biordan and L. I. Mowry, for petitioner. 

S. G. Hilborn and Garroll Cook, for the United States. 

Before Pield, Justice, Sawybr, Sabin, and Hoffman, JJ. 

FiBLD, Justice. The faets of this case dififer from those in the 
Case of the Chinese Laborer with an Vnused Tag, ante, 701, recently 
decided, in this particular: that the laborer there left the United 
States, af ter the passage of the aet of 1882, without a certificate en- 
abling him to return, relying upon a tag entitling him to auch a cer- 
tificats, but which he had not obtained, while the laborer hère left 
before the passage of the restriction aot, and of course before any 
certiflcate was required. It appears, from the agreed statement of 
facts, that the petitioner is a laborer of the Gbinese race, and a sub- 
ject of the einperor of China; that he resided within the United 
States on the seventeenth of November, 1880, and continued his rés- 
idence until June, 1881, when he departed for Hopolulu, in the Ha- 
"waiian Kingdom, where he remained until September of the présent 
year, (1884,) and then returned to the port of San Francisco, and, 
of course, without any eertificate under the aet of 1882, or that of 
1884, as none eould be issued to him while out of the country; and 
he now seeks to laud by virtue of his résidence hère on the seven- 
teenth of November, 1880, oontending that the acts of 1882 and 1884 
except Chinese laborers in like situation from the necessity of pre- 
aenting any eertificate, inasmuoh as it would be impossible to obtain 
one. 

My associate, the circuit judge, sustains the contention of the pe- 
titioner, and in a written opinion bas presented his construction of 
the aet with his usual élaboration and learuing. The district judge 
of this district and the district judge of the district of Nevada con- 
cur.with him. It is, therefore, with muoh diffidence that I vent- 
ure to express my dissent from their conclusions. The restriction 
aet of 1882 in its first section déclares that, after 90 days from its 
passage^ and.for the period of 10 years from its date, the coming 
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of Chinese laborers to thé United States is suspended, and tliat it 
shall be unlawful for any such laborer to come, or, having come 
after the 90 days, to remain within the United States. The second 
section makes it a misdemeanor punishable by fine, to whieh im- 
prisonment may be added, for the master of any vessel knowingly 
to bring within the United States from a foreign port and land any 
such Chinese laborer. The third section then provides that the two 
sections mentioned shall not apply to Chinese laborers who were 
in the United States on the seventeenth of November, 1880, or who 
came within 90 days after the passage of the act, "who shall produce 
to such master hefore going on board such vessel, and shall produce 
to the collecter of the port in the United States at which such vessel 
shall -arrive, the évidence héreinafter in this act required of his helng 
one of the laborers in this section mentioned;" nor shall they apply to 
the case of a master of a vessel coming within the jurisdiction of the 
United States by reason of stress of weather, or touching at any port 
of the United States on its voyage to a foreign port, — the laborers 
brought to départ with the vessel. 

What, then, is the évidence which must thus be produced to the 
master in the foreign port, and to the coUector at the port of the 
United States, by the laborers thus within the exception mentioned? 
The fourth section answers this. It déclares that, for the purpose of 
identifyingthose laborers, — thatis, those who were hère on the seven- 
teenth of November, 1880, or came within the 90 days mentioned, — 
and to furnish them with "the proper évidence" of their right to go 
from and come to the United States, the "collector of customs of the 
district from which any such Chinese laborer shall départ from the 
United States, shall, in person or by deputy, go on board such ves- 
sel having on board any such Chinese laborer, and cleared or about 
to sail from his district for a foreign port, and on such vessel make 
a list of ail such Chinese laborers, to be entered in registry books to 
be kept for that purpose, with a statement of the âge, occupation, 
last place of résidence, and of physical marks or peculiarities of each 
one necessary to his identification ; and each laborer thus departing 
shall be entitled from the collector, or his deputy, to a certificate con- 
taining such particulars corresponding with the registry as may serve 
to identify him. "The certificate herein provided for," says the sec- 
tion, "shall entitle the Chinese laborer, to whom the same is issued, 
to return and to re-enter the United States upon producing and de- 
livering the same to the collector of customs of the district at which 
such Chinese laborer shall seek to re-enter." 

Now, what is the meaningof thèse provisions? It is not, as I read 
them, that the Chinese laborer in the United States on the seven- 
teenth of November, 1880, — the date of the supplementary treaty, 
— or who came within 90 days after the passage of the act, — that is, 
before it took effect, — shall be subsequently permitted — that is, after 
the act had taken effect — to come without any certificate, for the act 
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makes no exceptions of persons by whom it must be obtaîned. ît 
means, in my judgment, that those laborers, if still in the United 
States when the act takes effect, and desirous to leave and yet return 
again, shall be permitted to do so upon obtaining the prescribed eer- 
tificate. The production of that certificate is the only protection of 
the master of the vessel against criminal prosecution for bringing 
and landing those laborers after the expiration of 90 days from the 
passage of the act; it is the only évidence whioh the act requires to 
be furnished by them, and its production is the essential condition 
prescribed for their landing. The act, interpreted according to its 
direct language, necessarily excludes in its opération those who left 
tbe country before the act took effect. If this construction works 
any hardship, it is for congress to change the act. The court bas 
no dispensing power over its provisions. Its duty is to construe and 
déclare the law, not to évade or make it. Oftentimes, indeed, there 
is a sensé of impatience in the public mind with judicial oÊBcers for 
not announcing the law to be what the community at the time wishes 
it should be. And nowhere has this feeling been more manifested 
than in California, and on no subject with more intensity than that 
which touches the immigration of Ghinese laborers ; but it often does 
great injustice to officers anxious to perform their whole duty. While 
I differ from my associâtes in the construction of the restriction act, 
I can bear testimony to the great solicitude manifested by them to 
reach a right conclusion. If, as already stated, the law works any 
hardship, it is for congress to change it. With that body it rests, 
under the constitution, to détermine what foreigners shall be per- 
mitted to corne to the United States and on what conditions to re- 
main. 

The provisions of the amendatory act of 1884 seem to me to re- 
move any doubt as to the necessity of the certificate, if any existed 
under the act of 1882, for the admission of any Chinese laborers, 
who may hâve left the country before the passage of the original 
act. Under the construction adopted in this circuit, paroi évidence 
had been allowed in a multitude of cases where préviens résidence 
was alleged; and the district and circuit courts were blocked up by 
them, to the great delay of their gênerai business and the incon- 
venience of suitors. This circumstanee, and the suspicions char- 
acter, in many instances, of the testimony produced, from the loose 
notions entertained by the witnesses as to the obligation of an oath, 
created a gênerai expression of a désire for further législation placing 
some restriction upon the évidence which should be reeeived. This 
désire led to the passage of the amendatory act; and by that it is 
deolared that the certificate which the laborer must obtain "shall be 
the only évidence permissible to establish bis right of re-entry" into 
the United States. This déclaration applies to the certificate issued 
under either act. By it the door is effectually closed to ail paroi évi- 
dence. Nothing can take the place of the certificate or dispense with 
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it. As was said in the Case of the Unused Tag, "if the collecter re- 
fuses to the Ghinese laborer any rights to which, under the restriction 
act, he is entitled, he should apply to the superior of the collector at 
Washington, the head of the treasury department, for proper instruc- 
tions to him. The court has no supervising jurisdiction over the 
manner in which he discharges his duty." 
Writ disoharged, and petitioner remanded. 

Sawyee, J., dissenting} The petitioner, a Ghinese laborer, who 
was residing in the United States on the seventeenth day of Novem- 
ber, 1880, left San Francisco for Honolulu, in the Hawaiian Islands, 
on June 18, 1881, before the passage of the Ghinese restriction act 
of May 6, 1882, and, consequently, without the certificate prescribed 
by section 4 of that act. He remained at Honolulu till September 
15, 1884, when he embarked for San Francisco, in the state of Cali- 
fornia, at which port he arrived September 22, 1884. He now claims 
the right to re-enter the United States, and to land from the steam- 
ship on which he came, upon other satisfactory évidence of his former 
résidence and departure, without producing the certificate prescribed 
by section 4 of the act, either as it originally stood or as amended by 
the act of July 5, 1884. The question is whether, under the restric- 
tion act and the treaty with Ghina, he is entitled to land, upon other 
satisfactory proof of his former résidence, without producing the cer- 
tificate prescribed, — no such certificate being required at the time he 
left the United States, and it not being possible, under the acts of 
congress since passed, to obtain one. In other words, are the pro- 
visions of section 4 of said Ghinese restriction act, as amended on 
July 5, 1884, applicable to Ghinese laborers who resided in the United 
States on November 17, 1880, who afterwards departed from the 
United States before the passage of said act of May 6, 1882, and 
who did not return till September 22, 1884, after the passage of the 
amendatory act of July 5, 1884? or are the provisions of said section 
4 only applicable to such Ghinese laborers as departed after its pas- 
sage, and who had an opportunity to procure the certificate required 
byit? 

I hâve no doubt that the act and the amendatory act took effect 
as laws of the United States from the date of their passage, and, no 
doubt, that the certificate prescribed by section 4 is the only évidence 
of a right to re-enter the country, as to ail Ghinese laborers to whom 
it is applicable, or who are within the purview of its provisions. On 
thèse points I hâve no doubt ; but construing the act upon a consid- 
ération of ail its provisions, and in view of and in subordination to 
the provisions of the treaty, it is very clear to my mind that congress 
did not intend to make the provisions of section 4 applicable, and 
that they do not apply, to those Ghinese laborers who were in the 

1 HoFFMAN and Sabin, JJ., who sat as Consulting judges, concurred in the dis- 
senting opinion of the circuit judge. 
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country on JSovemDer 17, 1880, and whp subsequently left the Unîted 
States before the passage of the original act, and who could not pos- 
sibly hâve obtained the prescribed certificate, and as to whom the 
collecter could not perform the prescribed conditions imposed upon 
him. The act purporta to be an act "to exécute certain treaty stipu- 
lations with China, " — not to abrogate them. 

It is scrupulously framed so as not, in express terms, to conûict 
with the provisions of the treaty. If it be held to take away any 
rights secured by the treaty, it must be done by construction, and by 
far-fetched and overstrained implications, — not because of any direct, 
express provision to that effect. The treaty and the act must, if pos- 
sible, be 80 construed that they can stand together. The treaty with 
China authorized the govemment of the United States to "regulate, 
limit, or suspend" the coming of "Chinese laborers" to, or résidence 
in, the United States. But it provided that "the limitation or sus- 
pension shall be reasonable, and shall apply only to Chinese who may 
go to t)ie United States as laborers, other classes not being included in 
the limitation." And it was further expressly provided that "légis- 
lation taken in regard to Chinese laborers will be of such character only 
as is necessary to enforce the régulation, limitation, or suspension of im- 
migration." It is still further provided that "Chinese laborers who 
are now in the United States (at the date of the treaty, November 
17, 1880) shall be allowed to go and corne of their ownfree will and ac- 
cord, and slmll he accorded ail the rights, privilèges, immunities, and 
exemptions which are accorded to the citizens and subjects of the 
most favored nation." The restriction act muât be construed with 
référence to the provisions of the treaty. Section 1 of the act, as 
amended in 1884, suspends the coming of Chinese laborers for 10 
years, and provides that during said suspension "it shall not be law- 
ful for any Chinese laborer to corne from any foreign port or place, 
or, having so corne, to remain in the United States." Section 2 
makes it an offense for the master of any vessel to land, attempt to 
land, or permit to be landed, any Chinese laborer from any foreign 
port or place. But section 3 provides that "the two foregoing sec- 
tions shall not apply to Chinese laborers who were in the United States 
on the seventeenth day of November, 1880, or who shall hâve come into 
the same before the expiration of ninety days next after the passage 
of the act, * » * nor shall said section apply to Chinese laborers 
who shall produce to such master before going on board such vessel, and 
shall produce to the collector of the port in the United States, at 
which such vessel shall arrive, the évidence hereinafter in this act 
Toquired of his being one of the laborers in the section mentioned." 
Two classes are hère plainly indicated, to which the prohibitory pro- 
visions "shall not apply;" or rather one whole olass, and a subdivis- 
sion of the class. The first is gênerai, embracing ail "Chinese labor- 
ers" "who were in the United States on the seventeenth day of No- 
vember, 1880 ;" and, secondly, "nor shall said sections apply to Chinese 
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laborers who shall produce ♦ • * the évidence hereinafter in 
this aet required of his being one of the laborers in this section men- 
tioned."" Tfaey shall neither apply to the one class; containing ail, 
"«or" to the sub-class, who shall procure and produce the preseribod 
certificate. Who constitute the sub-class referred to, who are re- 
quired to produce the évidence hereinafter required ? Plainly, those 
who départ afUr the passage of the aet, and who procure, or who can 
procure, under the law, the certificate required in section 4, which 
can only be obtained by those subsequently departing. In the origi- 
nal aet the language was, "shall not apply to Ohinese laborers who 
were in the United States on the seventeenth day of November, 1880, 
* * * anà who shall produce" the évidence prescribed. The 
significant change was made by dropping the "and," and adopting 
in its place, "wor shall said sections apply to Chinese laborers who 
produce, ", etc. This is, olearly, distinguishing betweeen the two 
classes, or the two divisions of the one class, — those laborers to 
whom the preceding sections ào not apply, who had already departed; 
and those who should thereafter départ, and who, upon departing, 
must procure the certificate provided for in section 4. Before the 
amendment there was sonae little plausibility in claiming that none 
were exempt from securing the certificate, but there appears to me 
to be none since the amendment. Under the aet as it originally 
stood, we held in Leong Yick Deiv, 19 Fed. Kep. 490, that the pro- 
visions of section 4, relating to the certificate, did not apply to those 
who had departed before the passage of the aet, and who could not 
possibly procure the certificate; andwith that décision I ara still en- 
tirely satisfied. A fortiori, under the aet as amended thèse provis- 
ions are inapplicable. 

But the provisions of section 4, ex vi termini, apply, and they can 
only apply, to those Chinese laborers who départ after the passage 
of the amendatory aet; they cannot possibly be applied to those who 
bave already departed. They relate to and provide îor future action 
in obtaining and producing certificates; they hâve no relation to the 
past. Some entitled to return hâve already gone, and some may go 
hereafter; and it is provided that the latter shall procure the certifi- 
cates, the provision necessarily having référence to the latter. It is 
provided, in section 4, "that for the purpose of properly identifying 
Chinese laborers who were in the United States on the seventeenth 
day of November, 1880, • * * and in order to f urnish them with 
the proper évidence of their right to go from and eome to the United 
States, as provided in said aet and treaty, * * * the collecter 
of customs of the district from which any such Chinese laborer shall 
départ from the United States shall * * * go on board each ves- 
sel having on board any such Chinese laborer, and cleared or about to 
saïl from his district for a foreign port, and on such vessel make a 
list of ail such Chinese laborers, which shall be entered on registry 
books, * * * in which shall be stated 'the names, description. 
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physîcal marks, etc., and every Chinese laborer so departîng from the 
United States shall be entitled to and shall receive, * * * from 
the coUector, * * • at the time such list is taken, a certificate.' 
* » » The certificate Ae«i«jBrot;irfeii /or shall entitle the Chinese 
laborer to whom the saine ia issued to return and re-enter the United 
States upon producing and delivering the same to the côllector of 
customs, * * * and said certificate shall be the only évidence 
permissible to establish his right of re-entry." Ex vi termîni, ail 
those provisions apply, and can only apply, to those of the class who 
départ after the passage of the act. The tuture tense is used through- 
out the section, and the acts to be performed can only be performed 
in the future; and "said certificate," which shall be the only évi- 
dence permissible to establish a right of re-entry, is the certificate 
provided for in the first part of the same section, to be issued to/wt- 
ure depai'ting laborers. And those who receive it, and only those 
who can receive it, are the ones to produce it, as the only permissi- 
ble évidence of their right to return. No certificate is provided for 
those already gone before the passage of the act, and there is no re- 
quirement that they shall produce one. Nothing is said as to what 
the évidence of a right to re-enter shill be for those not provided for in 
this section. No practical form of évidence other than that recog- 
nized by the ordinary law of évidence could be provided for them, 
and none was attempted to be provided. As to those who had a right to 
return, — under the provisions of the treaty, and under the express pro- 
visions of the first clause of section 3 of this amended act, in languag-e 
similar to that of the treaty, in regard to whom no spécifie évidence is 
provided, — the ordinary rules of évidence as to competency mtist apply, 
for no other s are prescribed. That congress could not hâve intended 
to require the côllector to go on board vessels already departed, and 
before their departur'e issue certificates to Chinese laborers who were 
already gone and safely landed in China, must be manifest. 

In Leong YickDew, 19 Fed. Eep. 493-496, three judges sitting and 
concurring in the décision, we said : 

"Congress could not possibly hâve intended to require that class of Chinese 
laborers to procure the required certiflcate where it was a physieal irnpossi- 
bility for thera to obtain it; and it is impossible for me to believe, under the 
circumstances, that congress intended to arbitrarily exclude that class in di- 
rect violation of the express terms of the treaty protecting them. Congress 
had declined to enact any such législation as is contained in the restriction 
act while the Burlingaine treaty was in force, for the reason that it would 
be an act of bad faith on the part of the United States towards China, and a 
direct violation of the soleran stipulations of the treaty between the two gov- 
ernments. The United States went to the trouble and expense, and incurred 
the delay, of sending a spécial mission, eomposed of three distinguished gen- 
tlemen, to China, for the express purpose of procuring a modification of the 
Burlingame treaty, in order to enable the United States to adopt the législa- 
tion now in question, without committing an act of bad faith towards China, 
and without violating the treaty stipulations between the two nations. A 
treaty was made with the modification sought by us, which was ratined by, 
and apparently satisfactory to, both nations. And the modified treaty, in 
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express and the most explîcit terms, protected the class in question in thelr 
right to remain in the United States, or ' to go and corne of thelr own free 
will and accord,' and alsoprovided that they • shall be aceorded ail the rlghts, 
privilèges, immunities, and exemptions which are aceorded to the citizens 
and subjects of the most favored nations.' 

"It is expressly stipulated in the supplementary treaty 'that the législa- 
tion in regard to Chinese laborers will be of such character only as is neces- 
sary to enforce the régulation, limitation or suspension of émigration,' and 
that ' the limitation, or suspension shall be reasonable.' Conceding the lég- 
islation requiring Chinese laborers departing from the United States after 
the passage of the act in question, and having an opportunity to do so, to 
procure and produce the required certiflcate to be ' necessary' and 'reason- 
able,' still such a requirement, as to those who departed after the date of the 
treaty, and before the passage of the act, or bef ore it was practicable or pos- 
sible to obtain the certiflcate, could neither be necessary nor reasonable.- If 
congress then intended by this act to make this provision, requiring the pre- 
scribed certiflcates, applicable to those Chinese laborers who were in the 
United States at the date of the treaty, and who left before the passage of the 
aet of May 6, 1882, — before it was possible to obtain the certiflcate, — or in- 
tended to altogether exclude those already departed, then it was the deliber- 
ate intention of congress to act in bad f aith towards the government of China, 
and to violate the solemn obligations of the "VQry treaty it had taken so much 
pains to obtain, in order to enable it to honorably legislate at ail upon the 
subject. Why take ail this trouble to negotiate a treaty, if it was intended, 
at last, to flatly disregard it, and legislate in direct violation of its most solemn 
and vital stipulations? Congress might, with just as much propriety, hâve 
ignored and disregarded the Burlingame as the supplemental treaty. There 
would be just as much propriety in wholly repudiating the treaty, as to repu- 
diate it in this vital part, which the Chinese government took care to hâve 
inserted. It would be to the last degree absurd, under the circumstances, to 
suppose for a moment that congress intended to make the provisions of sec- 
tions 3 and 4, relating to certiflcates, applicable to the class of Chinese labor- 
ers referred to. We cannot attribute to congress a deliberate intention to 
commit any such act of bad faith, without provisions manifesting such a pur- 
pose, far more explicit than any found in the act. It would be disrespectf ul 
to that body, if not absolutely indécent, to attribute to it such an act of bad 
faith. 

"Again, the same section which requires the certiflcate gives to the de- 
parting Chinese laborer an absolute, indefeasible right, without cost or ex- 
pense, to hâve the certiflcate, in order that he may be able to produce it as 
évidence of his right to re-enter the United States. The necessity to produce 
it, and the right to hâve it, in order that he may produce it, are corrélative 
conditions. The one provision is the complément of the other: they are re- 
ciprocal and must go together. The obligation to produce the certiflcate pré- 
supposes the practicability, or at least the possibility, of procuring it in order 
that it may be produced. The two provisions go together and form but one 
légal conception. The obligation to produce, and the right and ability to ob- 
tain it, are dépendent, and not independent, conditions. One is the counter- 
part of the other, and it is not to be supposed that congress would hâve 
adopted one braneh of the proposition without the other, otherwise it would 
hâve distinctly done so in terms. If, then, it is impossible to comply with 
the condition, the impossible condition must be regarded as not intended as 
to this class of laborers; or, if intended, it must be void. The law requires 
nothing impossible, — îex non cogit impossibilia ; Bouv. Law Dict. 'Max- 
ims;' Broom, Max. 242; and Iex non intendit aliquid impossibile, (Bouv. 
Law Dict.,) — the law intends not anything impossible, — are among the most 
vénérable maxims of the law. In a statute, ' no text imposing obligations 
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is nnderstood to demand impossible things,' Sedg. St. Law, 191. 'Provis- 
ions in acts of parliament are to'be expounded according to the ordinary sensé 
of the words, unless sucli construction would lead to some unreasonable re- 
suit, or be inconsistent with or contrary to tiie declared or iniplied intention 
of the f ramer of the law, in which case the grammatical sensé of the words 
may be modifled, restricted, or extended to meet the platn policy and provis- 
ion of the act.' Dvvar. St. 582. The rule is to construe the words «in their 
ordinary sensé, unless it would lead to obsaurity or mani/est injustice, and if 
it should so vary them as to avoid that which certainly could not hâve been 
the intention of the législature, we must put a reasonable construction upon 
the words.' Id. 587. See Donaldson v. Wood, 22 Wend. 399; LakeShore Ry. 
Co. V. Roach, 80 N. Y. 339. 

"'AU laws should reçoive a sensible construction. General terms should 
be so limited in their application as not to lead to injustice, oppression, or an 
ahsurd eojisequenoe. It will always, therefore, be presumed that the légis- 
lature intended exceptions to its language which would avoid results of this 
charaater. The reason of the law in such cases should pre vail over the letter . ' 
U.S. y. Kirly, 7 "Wall . 486. ' In whatever language a statute may be framed, 
its purpose must be determined by its natural and reasonable effect. * * * 
To require a heavy and almost impossible condition to the exercise of this right, 
with the alternative of payraent of a small sum of money, is, in effect, to de- 
mand payment of that sum.' Henderson v. Mayor ofNew York, 92 U. S. 268. 
See, also, Brewer v. Blougher.lé Pet. 198 ; U. iS. v. Freeman, 3 How. 564. So 
in the case of the class of Chinese laborers now under considération. To re- 
quire them to produce a certificate as the owZy évidence of their right to land, 
when it was impossible or impracticable to procure it, would be; in effect, to 
absolutely and unconditionally exclude them. Yet it is manif estly the policy, 
intent, and reason of the law to carry out in good faith the stipulations of the 
treaty, that they ' shall be allowed to go and oome of their oum free will and 
accord; ' and 'be accorded ail the rights, privilèges, immwnities, and exemp- 
tions which are accorded to the citizens and suhjeots ofthe mostfavored nation.' 
We are, therefore, fuUy satisfled that those Chinese laborers who were in the 
United States on November 17, 1880, and left before the passage of the re- 
striction act, and those, also, who came into the United States and departed 
therefrom between that date and May 6, 1882, are entitled to re-enter the 
United States upon satisfactory évidence other than the certiflcates provided 
for in sald section 4. " 

The foregoing was said with référence to the act of 1882 before 
its anaendiuent, but it applies with eveu greater force to the act as 
amended in 1884. 

In Ah Quaii's Case, arising under this act, as amended in 1884, 
after a further discussion of this point, as applicable to the act as 
amended, we stated our conclusion as folio ws, (21 Fed. Eep. 184:) 

"To hold that congress intended to require the performance of the dépend- 
ent obligation, on the part of the Chinese laborer, until the governnient has 
disehairged its corrélative and précèdent duty and obligation, upon which his 
obligation rests, imposed by the act, by f urnishing the certiflcate, and thereby 
rendering it possible for him to produce it, would be to attribute to congress 
a deliberate intent to enact a palpable and glaring absurdity, thereby violat- 
ing one of the most vénérable canons of statutory construction, that a statute 
must not be so construed as to lead to an absurd conclusion. We must con- 
clude, therefore, in the absence of any express déclaration to that effect, and 
of any référence whatever to those who had already departed, with a right, at 
*he time of their departure, secùred by express terms of the treaty, to return, 
<hat it was not intended to require the production of the certiflcate by those 
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who departed from the country before it was possible to obtain it. And, in 
the absence of any provision sa declaring, tltat congress did net, in fact, in- 
tend to exclude such Chinese laborera as were in tlie country at the time men- 
tioned, is clearly manilest, because it bas said so in express terms in the pro- 
vision of section 3, ' that the two foregoing sections [excluding Chinese la- 
borers] shall not apply to Chinese laborers who were in the United States on 
the seventeenth day of November, 1880,' etc. It is clear, from the necessities 
of the case, that this section is only applicable to those who departed after the 
passage of the act, and who had the opportunity to procure the certiflcate. To 
hold otherwise would be to render this clause, making the impossible certif- 
ieate the only évidence as to those who had departed before the passage of 
the act, absolutely inconsistent with the claiise of section 3 referred to, that 
the preceding sections ' shall not apply to Chinese laborers who were in the 
United States ' at the designated period, and render that provision whoUy 
nugatory , as well as to violate the treaty which the act proposes to exécute and 
not to abrogiite. The différent provisions of the statute must be so construed, 
if possible, that they can stand together, and not so as to nullify each other. 
The clause of the amendment making the certiflcate the only évidence, as to 
those to whom it is applicable, of a right to re-enter the United States, only 
déclares in express and explicit terms what we held the original act to mean, 
and in no way changes its effect in ttiis particular as we had construed it. 

"Our construction of the original act in Leong Yick Dew, 19 Ped. Rep. 
491, was before congress at the time of the passage of the amendatory act. 
If it had been intended to make the amendment as to the prescribed certifl- 
cate being the only évidence of a right to return applicable to thoae Chinese 
laborers who were in the country at the date of the treaty, and who departed 
after that date, and before it was possible to obtain the certiflcate required, as 
to whom we had before distinctly held it to he inapplicable, congress would 
certainly hâve amended the flrst clause of section 3 so as to read in substance 
as follows: ' The two preceding sections shall not apply to Chinese laborers 
who were in the United States on the seventeenth day of ÎTovember, 1880, 
etc., eoooept as to those who departed from the United 8tates after said seven- 
teenth day of Novernber, 1880. atid brfore the passage of the act, or btfore it 
was possible to obtain such certiflcate.^ This is, in efîeet, the way those who 
insist upon the production of such certiflcate by that class as the only évi- 
dence of their right to re-enter the United States must read it, in order to 
sustain their view, or the view that it was intended absolutely to exclude 
that class in violation of the treaty stipulations. Congress haa not introduced 
any such exception, and we are not authorized to interpolate it into the act. 
To do so would be to legislate, not to construe. The action of congress in 
not introducing any exception of the kind indicated, but, on the contrary, so 
amending the act as to make the propriety of our construction more clearly 
manifest, in view of our well-known previous construction of the original act 
on this very point, is, in effect, an emphatic approval of that construction." 

See, also, the case of Shong Taon, 21 Fed. Eep. 386, where this 
question is well discussed by Hoffman, district judge. 

Another shade of the opposing views maintained by the United 
States attorney, but essentially the same, has been suggested, which 
necessarily assumes that section 4 does not apply to those who de- 
parted prior to the passage of the act of 1882. It is that congress 
did not intend that any of thèse Chinese laborers who were in the 
country on November 17, 1880, who had departed before the passage 
of the act of 1882, or, in other words, who were not still in the coun- 
try at that date, should return at ail, and consequently that there wi»a 
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no need of requiring as to them the certifieate prescribed by section 
4 or any other. There is not one word in the act that directly dé- 
clares or hints at sueii a purpose, and not one section, clause, or 
word from which an inferenoe of such intent necessarily or naturally 
arises; nor does it necessarily or naturally arise upon the whole act 
taken together. On the contrary, the opposite intent, as we hâve 
seen, is expressed in précise and unmistakable ianguage, that cannot 
be misunderstood, in that clause of section 3, which provides "that 
the two foregoing sections shall not apply to Chinese laborers who 
were in the United States on the seventeenth day of November, 1880, 
or who shall corne into the same before ninety days next aftor the 
passage of the act to which this is amendatory." This Ianguage em- 
braces every individual member of the class to which it refers, no 
matter whetber he was in the oountry at the time of the passage of 
the act or not, and its force and effect cannot be limited except upon 
some vague, imaginary inference of a purpose not justified by any- 
thing found elsewhere in the act. The only supposed ground for the 
inference suggested, not already noticed, arises out of sections 5 
and 12. 

Section. 5 provides "that any Chinese laborer mentioned in section 
4 of this act, being in the United States, and desiring to départ from 
the United States by land," shall be entitled to demand and receive a 
certifieate similar to those given to those departing by water, etc. 
The limitation is expressly restricted to the class provided for in sec- 
tion 4; that is, those, necessarily, who départ after the passage of the 
act. It is suggested that this clause, "being in the United States," 
indicates that it was only intended that those allowpd to return are 
only suoh of those who were in the United States on November 17, 
1880, as were still remaining in the United States at the date of the 
passage of the act, and that the first clause of section 3 should read : 
"That the two foregoing sections shall not apply to Chinese laborers 
who were in the United States on the seventeenth day of November, 
1880, and wlio are still in the United States at the date of passage of 
this act." I do not draw any suoh inference from that clause of sec- 
tion 5, either taken alone or in connection with any other provisions 
of the act. Congress bas not inserted in section 3 any such clause 
as "who are still in the United States at the date of the passage of this 
act," or anp équivalent Ianguage, To insert such Ianguage would be 
to change the entire scope of the provision. As congress has not seen 
fit to insert words so largely limiting the number embraced in the 
Ianguage of section 3 as actually used, we certainly are not authorized 
to legislate and insert it. The inference I draw, on the contrary, is 
that in this section it appears by the express terms of the provision 
that it was only intended to require those who were in the country 
at the date of the passage of the act, and who could comply with the 
act, to procure the certificates and produce them on their return; or, 
in other words, it expressly sanctions what I bave endeavored to main- 
v.2lF,no.l2— 51 
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tain the trae construction of section 4 to be; tliat ite proTisions were 
only intended to be applicable to those who still remained iu the 
country at the date of the passage of the act, and no provision at ail 
is madeas to wkat évidence those who departedbefore the passage ofthe 
act shall produce, and they are left to the uaual évidence recognized as 
compétent by the gênerai laws of the land. This clause, as I think, 
confirms instead of opposes the view which I hâve adopted and en- 
deavored to maintain. Neither the provisions of section 4 nor 5 ap- 
ply to those who departed before the passage of the act, but are lim- 
ited' to those who were in the country at the date of its passage, and 
were, in fact, able to comply with its terms, and no other view can 
be Bustained without incorporating into sections 3 and 4 language net 
used or authorized by congress, — without further amending the act. 
Prom the fact that section 4 preseribed a certain certificate to be 
procured and produced on return by those Chinese laborers who were 
in the country at the date of the treaty and departed after the pas- 
sage of the act, and who could procure and produce it; and from the 
fact that such parties are required to procure and produee said cer- 
tificate — the certificate issued to that class of Chinese laborers — as 
the only permissible évidence of their right to return; and from the 
further fact that nothing is said as to what kind of évidence shall be 
produced by ail those Chinese laborers who were residing in the coun- 
try on November 17, 1880, and who left before May 6, 1882, and 
who, under the treaty, and nnder the express provision of the first 
clause of section 3 of the act itself, are entitled to return, — ^it is sought 
to draw the inference that congress intended that those very Chinese 
laborers mentioned in the treaty, and the first clause of said section 
3, as being entitled to return, who had departed before May 6, 1882, 
should not be permitted to return at ail. I do not, myself, perçoive 
how such an inference or conclusion can be drawn from such prem- 
ises. There is nothing in the least respect inconsistent in the two 
ideas: (1) That those who had departed before the passage of the 
act of 1882, to whom it would be impraeticable to apply any other 
rule aB to the competency of évidence, or to require any other kinda 
of évidence than those recognized by the gênerai law of the land, 
should not be required to produee any other kind of évidence ; and 
(2) the idea that those who departed after the passage of the act, and 
who could procure the more certain preseribed certificate, should be 
required to procure and produee such certificate. The conditions of 
the two classes are radically différent, and différent conditions re- 
quire, or at least admit of, différent treatment and différent rules. 
The rules applicable to thèse two conditions in no way interfère with 
each other. They can stand, and, consistently, operate together; and 
the fact that congress has preseribed a certain certificate for parties 
entitled to re-enter the country, to whom they are, practically, appli- 
cable, under certain conditions in which they are found, affords no 
inference that congress, by so providing for such conditions and such 
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parties, and saying nothing about another class, surrounded by dif- 
férent conditions, equally entitled to re-enter under the express pro- 
visions of tiie same aot and treaty, to whioh class a requirement to 
produce a similar certificate cannot possibly be made practically ap- 
plicable, were intended by congress to be excluded altogether. Bs- 
pecially is no such inference afforded where the gênerai rules of évi- 
dence applicable are practicable and effective as to such latter class. 
I am not aware tbat any statutory provision was ever held to be re- 
pealed, abrogated, nuUified, or in any way rendered ineffectuai by 
some other provision in the same act, saying nothing at ail about it, 
in no way inconsistent with it, and practically or possibly applicable, 
only, to other parties and other conditions. I am not aware of any 
rule of statutory construction, justifying such an inference, not natu- 
rally arising out of the conditions, or such an implied abrogation of 
another express provision of an act. Section 3 expressly provides 
that "the two foregoing sections shall not apply to Chinese laborers 
who were in the United States on the seventeenth day of November, 
1880. * * * Nor shall said sections apply to Chinese laborers 
who shall produce" the certificate provided by section 4, for those to 
whom its provisions can be made applicable shall apply neither to one 
"nor" the other. What is the purpose or use of the first branch of 
this provision, if, because, congress provided no kind of évidence 
other than that recognized by gênerai provisions of law, and said 
nothing about the évidence as to them, it is to be inferred from the 
provisions for certain évidence for the second class that it was in- 
tended that ail of the first class who departed before the passage of 
the act, and who were, therefore, not included in the second class, 
were to be altogether excluded, and those of the second class were, 
after ail, the only ones intended to be permitted to re-enter the United 
States at ail? Some effect must, certainly, be given to the first as 
well as to the second class of section 3. It is as clear and spécifie 
as the second, and cannot be misunderstood. It must stand, or be 
overruled and abrogated by an inference not necessarily or even nat- 
urally arising out of the conditions. But none can be given it, if it 
is to be inferred, from the provision of a spécifie class of évidence for 
the second class, that the first are to be altogether excluded. I con- 
fidently maintain that no such inference can be justified by any es- 
tablished rule of statutory construction, or without ignoring and ut- 
terly disregarding the unmistakable meaning of language, — without 
amending instead of construing it. It is the first time in my expé- 
rience that an express, clear, and explicit provision of a statute has 
been claimed to hâve been annulled by a subséquent provision relating 
to another class of subjects, in no way referring to the clause claimed 
to be abrogated, and not in the slightest degree inconsistent with it. 

Some support to the inference sought to be drawn from section 5 
is also attempted to be drawn from the first clause of section 12, 
providing "that no Chinese person shall be permitted to enter the 
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United States by land without produoing to the proper offieer of ous- 
toms the certificate in this act required of Chinese persons seeking 
to land frotn a vessel." This is only the complément or counterpart 
of section 5 out of place. Although broad in its terms, it is evidently 
intended to refer only to thecertiiicate provided for in section 5 to be 
issued to those departing by land af ter the passage of the act, like the 
provisions of section 4, applicable to those provided for in that sec- 
tion. The two provisions of sections 5 and 12 must be read together. 
It would seem to hâve been f orgotten in draughting section 5, and af t- 
erwards inserted out of place with other provisions not properly ger- 
mane to it, Besides, by its express terms, it only applies to passen- 
gers who enter "by land," and cannot be extended beyond its terms. 
It oan do little to support an inference that bas no other basis what- 
ever upon which to rest, and it certainly does not authorize us to 
interpolate a clause into section 3 greatly limiting its scope, and 
which congress itself did not enact. 

The question directly presented in this case is whether a Chinese 
laborer who was in the United States at the date of the treaty, but 
departed therefrom before the passage of any law requiring him to 
procure a return certificate, must now, under the provisions of section 
4 of the amended act of 1884, be denied the right to land, for failure 
to procure the certilicate required by that section, or whether he can 
be permitted to land at ail. But the construction of the amended act 
contended for by the United States attorney, and which seems to be 
adopted by the circuit justice, will not merely affect the rights of 
those alone who departed from the United States prior to the passage 
of the aetof May 6, 1882. The language of the fourth section of the 
act is deemed, by the circuit justice, so peremptory that it absolutely 
prohibits the landing of ail laborers who shall fail to produce the cer- 
tificate therein required, although such prohibition may be in clear 
violation of rights solemnly guarantied by the treaty of November 
17, 1880. But, if such be the true construction to be given to the 
section in question, it will exolude from the United States those Chi- 
nese laborers who hâve departed after obtaining the certificate re- 
quired by the act of 1882, for they, like those who departed before 
the passage of any law on the subject, will be unable to produce the 
certificate required by the amendatory act of 1884. The custom-house 
authorities hâve hitherto, and since the passage of the act of 1884, 
allowed Chinese passengers to land who produced certifieates issued 
in conformity with the provisions of the act of 1882, on the ground 
that the faith of the nation was pledged to allow the return of those 
Chinese laborers who left the United States while the act of 1882 waa 
in force, and who oomplied with its requirements. 

But if the ruling of the presiding justice is to prevail, the certificate 
issued under the act of 1882 will, in my judgment, upon that con- 
struction, no longer be available, and ail those Chinese who departed 
from the country during the two years or more from June 6, 1882, to 
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July 5, 1884, relying upon the certificates issued by the collectors 
authorizing their retum, who hâve not already returned, must be ex- 
cluded. It may be said that thèse certificates are similar in substance 
to those required by the act of 1884. This is, to a certain extent, 
true. But they are not idcntical. They differ in some essential par- 
ticulars. The latter certificates, unlike those provided for jjy the act 
of 1882, are required to contain the statement of "the individual family 
and tribal name" (of the laborer) in full, and "his occupation when and 
where folloived. " The certificate is to be "issued in the name of the 
coUector, and attested by his seal of office, * » * and said cer- 
tificate shall be the only évidence permissible to establish his (the la- 
borer's) right of re-entry." It will be seen that this certificate dif- 
fers essentiïilly from that provided for by the act of 1882, embrac- 
ingother particulars not required under the original act; and, if the 
last clause I hâve quoted is to be held to be applicable to ail returning 
laborers who left the United States before the passage of any law on 
the subject of certificates, it must aiso be held to apply to ail labor- 
ers who fail to produce the "said certificate" in that section described 
and required. I know not by what authority we can hold the law 
applicable to ail returning laborers, and at the same time admit labor- 
ers who produce, not the certificate required by the existing law, but 
a certificate containing less, and which is essentially différent, issued 
in conformity with a repealed and superseded law. If congress is to 
to be deemed to hâve violated or disregarded the stipulations of the 
treaty with China, it must aIso be deemed to hâve violated the implied 
pledge given in the law of 1882, that those who should leave the United 
States after fully complying with its provisions should be allowed to 
return. Those who received the certificates issued during a period of 
two yéars, under the act of 1882, and departed upon the faith of the 
law and the treaty, who bave not yet returned, are no more excepted 
under- the law, as amended in 1884, tban are those who departed be- 
tween the dates November 17, 1880, and May 6, 1882, relying on the 
assurances of a right to return contained in the then existing treaty 
and laws; and they must also be excludecl. If congress is capable of 
such acts of bad faith as are shown in the passage of the original' and 
amendatory acts, upon the construction given them by the presiding 
justice, then it must be capable of repeating thèse acts of bad faith at 
each recnrring session, and thereby annually cutting off a considér- 
able portion of those who left with a right to return guarantied to 
them by both the treaty and the law in force, and there is nothing 
in the treaty, the law, or the good faith and honor of the nation, upon 
which thèse people can rest in security. If it had been the intention 
to violate the spécifie terms of the treaty which secured the right to 
those Chinese laborers who were in the United States at the date of 
the treaty "to go and come of their own free will and accord," by 
excluding from returning ail those who departed for temporary pur- 
poses upon the faith of the treaty prier to the passage of the act of 
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1882, congress would certainly hâve acted in a manly way, and ex- 
pressed that intention boldly, openly, and by plain and direct lan- 
guage which could not be misunderstood. 

In the language of the district Judge in Shong Toon's Case, supra : 
"Can it be contended that any court should so conatrue this act— if 
Buch construction could by possibility be avoided — as to impute to 
congress, when legislating 'to exécute certain treaty stipulations with 
China,' and while affeoting to acknowledge rights secured by the plain 
language of the treaty, the intention to attach, by rétrospective and 
essentially ex post facto législation, conditions précèdent to the exer- 
cise of that right which it was impossible to perform, and to enact 
that the non-performance of those conditions should forfeit the right ? 
And this construction we are asked to give to a law which discloses 
a most Bcrupulous solicitude on the part of congress to avoid even 
the appearance of rétrospective législation ; for it provides that the 
sections prohibiting the coming to the United States of Chinese labor- 
ers, not only shall not apply to Chinese laborers in the United States 
at the date of the treaty, but also to those who might corne into the 
United States before the expiration of ninety days next after the date 
of thepassage of the law, thus protecting from its opération not merely 
Chinese laborers in transitu, but laborers who might leave China be- 
fore the expiration of a period of time reasonably suf&cient for notice 
of the law to reach that country. It appears to us very plain that, by 
adopting the construction contended for, we should, in effect, accuse 
congress of gross disingenuousness, or of utter disregard of a treaty stip- 
ulation, to the observance of which the national honor was pledged." 
In législation respecting rights expressly secured by solemn stipula- 
tion in a treaty sought and obtained by ourselves, affecting the good 
faith and honor of the United States, I cannot impute to Congress a 
purpose to — 

"Palter in a double sensé, 
That keeps the word of promise to the ear, 
. And breaks it to the hope." 

It is insisted, also, that it must be presumed that ail who departed 
before May 6, 1883, hâve returned, and, at ail events, they hâve now 
had a sufficient time to return, and ought not any longer to be per- 
mitted to return. If this were so, it could not affeot the construction 
of the act. The act was as broad in its terms on the day of its pas- 
sage as it is now; and it affected those who departed the day before 
its passage, as well as those who left a year before. The act has 
made no distinction and no exception on the ground of lapse of time. 
It might as well be insisted that one who goes away with the proper 
certificate shaU not return after the lapse of a year or two years, 
where the law prescribes no such limitation. Neither the treaty nor 
the law preseribed any limitation as to the time when those who de- 
parted before May 6, 1882, should return. It would doubtless be 
proper for congress to provide that both of those who departed 
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■withoat certifieates before the passage ôf tliô act, and those who 
départ af ter its passage with certifieates, shall exercise their right 
to return within some speeified time, upon giving them a reason- 
able time to return after the passage of the act before it should be 
enforced against those already gone under the prier existing laws. 
Buch a provision would doubtless be reasonable within the provisions 
of the treaty, and not in eonflict with its provisions. But no such 
provision bas been made, and the courts are not authorized to intro- 
duce one into the act. Nor, in the absence of such a provision, can 
lapse of time since the departure with the vested rights under the 
treaty and laws, as they existed at the time of leaving, affor4 any aid 
in the construction of the act, as it was actually passed. 

For the reasons stated I am satisfied that the provisions respect- 
ing certifieates in section 4 of the amended act hâve no application 
whatever to thèse Chinese laborers who were residing in the United 
States on November 17, 1880, and who afterwards departed prior to 
May 6, 1882; that they were not intended by the act in question to 
be excluded from the country for want of sucli certificate, or on any 
other grounds; and that such Chinese laborers are entitled to re-enter 
the United States upon their return, upon other satisfactory évidence, 
without producing the certificate preseribed by said section. 

There is no possible difficulty or inconsistency in applying the or- 
dinary rules of évidence to those who departed prior to May 6, 1882, 
as to whom no spécifie évidence bas been preseribed, and in insist- 
ing upon the certificate preseribed for those who departed after the 
restriction act, and to whom this restriction is practically applicable, 
without abrogating the right secured to them both by the treaty and 
section 3 of the law. And I bave no doubt that it was the intention 
of congress to limit the certificate preseribed by section 4 to the latter 
class, and leave the former to be governed by the ordinary rules of évi- 
dence. The construction I bave given to this law not only reconciles 
the législation with the observance of the plighted faith of the nation, 
but it carries ont and effectuâtes the object of the treaty and the law. 
The evil to be remedied was the continued, unrestrieted immigration 
of Chinese laborers. It' was recognized that rights of those who were 
already hère were secured by the Burlingame treaty and interna- 
tional law.- No proposition for the expulsion, directly or indirectly, 
would hâve been made by the United States, or entertained by the 
Chinese government; nor, if made and admitted, would it bave re- 
ceived the sanction of congress, Both the treaty and the law recog- 
nized thèse rights, and the législation was directed solely against any 
further addition to the numbers of the Chinese then hère, or who 
should eome within 90 days after the passage of the act. This ob- 
ject, the law in its practical opération, bas been attained. Not only 
bas there been no accession to the number of the Chinese in this 
country, but the statistics of the custom-house show that, during the 
28 months which bave elapsed since the passage, the number of de- 
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partarea exceed the number of arrivais by 12,000. Not only, there- 
fore, has the number of the Chinese on this coast not increased, but 
it has been diminishing (after making due allowanoe for those who 
may hâve clandestinely crossed the northern boundary of the United 
States) at the rate whioh ought to satisfy the sturdiest opponent of 
this class of laborers, — a rate which could not be largely increased 
without serions disturbance to the industries of this coast. But, even 
if this were not so, there is a priée too high to be paid, without abso- 
lute necessity, in any case, for the exclusion of Chinese laborers, and 
that price is the national honor. And especially, when, as I bave 
shown, the plighted faith of the nation may be kept without impair- 
ing the effeetiveness and satisfactory opération of the law. By the 
construction hère adopted, also, the treaty and the law are in har- 
mony; and the various provisions of the act are consistent and in 
accord with each other. But, on the construction insisted upon by 
the United States attorney and sanetioned by the presiding justice, 
tlje treaty and the law conflict, and various provisions of the restric- 
tion act itself are inharmonious and inconsistent with each other. 

I therefore dissent from the décision of the presiding justice, and 
from the order remanding petitioner. 



Case op the Chinkse Wife. 

In re Ah Moï, on Habeas Corpus. 

(Cireuit Court, D. Galifornia, September 29, 1884.t 

Chinese Immigration— Bailino Remanded Piîisonbb. 

Whea a Chinese fferson, after final hearing on habea» corpus, has been re- 
manded to the marshal to be deported from the United States upon the vessel 
by which she was brought to this country, and such vessel has departed, slie 
cannot be admitted to bail upon a recognizanoe that she will appear when a 
vessel is ready to départ. Per Field, Justice ; SAwrEit, Hopfman, and Sabin, 
JJ., dissenting. 

Application to Allow Prisoner Eemanded to Give Bail. 

T. D. Riordan and L. I. Mowry, for petitioner. 

S. G. Hilborn, U. S. Atty., and Carroll Gook, Asst. U. S. Atty., for 
the United States. 

Before Field, Justice, and Sawïeb, Hoffman, and Sabin, JJ. 

Field, Justice. In this case Ah Moy was remanded to the custody 
of the marshal, to be deported from the United States upon the vessel 
by which she was brought to the port of San Francisco, or some 
other vessel of the steam-ship company. It appears from the state- 
ment of her counsel that the vessel in which she was brought has de- 
parted, and that no other vessel of the company will leave this port 
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tinder two weeka. He therefore asks that, in the mean time, she may 
be admitted to bail, upon a recognizance that she •will appear when 
the vessel is ready to départ. The application cannot be granted. 
According to our décision, the petitioner was, under the law, pro- 
hibited from laoding. We bave no autbority to allow tbis law to be 
evaded upon any conditions. We cannot say she shall be allowed to 
land for 15 days, upon giving bail for her appearance'at the end of 
that time, without a violation of its provisions. Application denied. 

Sawyer, J., dissenting.^ Ah Moy, the wife of a Chinese laborer, 
came from China on the steam-ship City of Tokio, with her husband, 
who was entitled to re-enter the United States and was perfiaitted to 
land. The wife, who bad never been in the country before, was not 
permitted to land, and was, consequently, detained on the ship by the 
master. A writ of habeas corpus baving been obtained, she was pro- 
duced in court upon the return of the writ, and by the court admitted 
to bail pending the proceeding to détermine whether or not she was 
entitled to land. Upon the ûnal hearing the question arising undef 
the restriction act was determined against her, and she was remanded 
to be retransported to China, and ordered into the custody ôf the mar- 
shal for the purpose of returning her to the custody wbence she had 
been temporarily taken under the writ for the purposes of the inquiry 
as to her rights. Upon attempting to exécute the order to remand 
petitioner it was f ound that the ship on which she came had depârted 
on her regular voyage, and would not return for several weeks, and 
that no other steamer belonging to the same company would départ 
for 15 days. The agents of the ship refused to reçoive her till a ship 
should be ready to leave for China. There was no other ship of any 
line that would départ for several days. The marshal, upon this state 
of facts, confined the petitioner in the county jail for safe-keeping until 
he could exécute the order, and thereupon she makes tbis application 
to be admitted to bail pending the deiay tbus necessarily and un- 
avoidably occurring. A final order iremanding the petitioner having 
been madéj and she being in custody for the purpose of executing the 
order, and there being no appeal, the circuit justice is of the opinion 
that the court bas no further jurisdiction or power to admit her to 
bail, and that she must continue in the custody of the marshal till 
the order remanding her can be fuUy executed. From this ruling I 
am compelled to dissent. 

When the body of a petitioner is produced in court, on tbe return 
to a writ of habeas corpus, the petitioner is in the control of tbe court. 
Pending tbe proceeding to détermine her rights the court can tem- 
porarily and provisionally commit the petitioner to the party de tain - 
ing her, if deemed safe and proper to do so, or may commit her to 
the custody of the marshal, or may admit her to bail. In either 

JHoFFMAN and Babin, JJ., who sat as coasulting judges, coacurred in the dis- 
seuting opinion of the circuit judge. 
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case she is in the custody of the law. When an order to remand bas 
been made, and the petitioner plaoed in tha custody of the marshal 
for the purpose of executing the order to remand, she is still in the 
custody of the law, and under the control of the court till the order to 
remand has been finally executed. The marshal is but the executive 
arm of the court, and while the petitioner is still in his custody, by rea- 
son of the order to remand not having been fully carried ont, both she 
and the marshal are under the control of the court; and the court, 
in my judgment, has jurisdiction and authority to admit to bail dur- 
ing any further necessary détention or any unavoidable delay which 
prevents an immédiate exécution of the order to remand. In my 
judgment, the admission to bail under such circumstances and for 
such purposes would not, in contemplation of law, be a landing of the 
petitioner contrary to the provisions of the Chinese restriction act. 
As was said in the Case of Ah Kee, ante, 701, recently decided, while 
provisionally taken into the custody of the court, and temporarily 
removed from the ship in order that she may not be carried away 
pending the proeeedings to détermine the legality of her détention, in 
contemplation of law she has not been landed. This being so, she 
cannot be deemed to hâve been landed till the court has divested itself 
of its custody and control of her person by either discharging her al- 
together or fully executing the order to remand her. She is still in 
the custody and control of the law while lawfully on bail. I there- 
fore dissent from the order denying bail. 

Conceding the power of the court to admit the applicant to bail 
under the circumstances stated, I think it would be a great hardship, 
not to say a gross violation of her personal rights, to refuse it upon 
security satisfactory to the court. I think she should be admitted to 
bail. But the statute expressly provides, in case of an opposition of 
opinioiï between the judges, that a judgment or order shall be made 
in accordance with the views of the presiding judge. The opinion 
of the presiding justice must therefore prevail, till the question shall 
be finally decided by the suprême court on the certificate of opposition 
iif opinion certified to it by the disagreeing judges for that purpose. 
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Lawther V. Hamilton and another. 

'Circuit Court, E. D. Wiaeonain. June 2, 1884.) 

Patents fob Inventions— Lawthbb Prooess pob Treatins Oijcaoinotts Sbbds. 

Patent No. 168,164, granted to Alfred B. Lawther, Beptember 28, 1875, fol 

an improvement in procësses of treatment of oleaginous seec^s, compared with 

other methods in use previous to the granting of such patent, and Md, that 

the Lawther patent cannot be sustained as a patent fora procesa. 

In Equity. 

Munday, Evarts é Adcock, for complainant. 

Davis, Riess é Shepard and Fred. G. Winkler, for défendants. 

Dyee, J. Thia is a suit to restrain the alleged infringement by 
the défendants of a patent granted to complainant, September 28, 
1875, No. 168,164, for an improvement in prooesses of treating 
oleaginous seeds. In the spécifications of the patent, the patentée 
States that the object qi his invention is "to improve the process of 
working flaxseed, linseed, and other oil-seedsin such a mauner that 
a greater yield of oil is obtained at a corisiderable saving of time and 
power in the running of the crushing, mixing, and pressing machines, 
while also a cake of superior texture is produced." The spécifications 
proceed as foUows : 

"Hitherto, it haa been the practice to crush the oil-seeds between revolving 
roUers, and completing the imperfect crushing by passing them under heavy 
stones known as edge runners or mullers, under addition of a quantity of 
water, the crushed and moistened seed belng then taken from the muller 
stones and stirred in a heated steam jacketed réservoir preparatory to being 
placed in the presses for extracting the oil. This process has been found im^ 
perfect in regard to many points, but mainly on account of the overgrinding 
of portions of the seed and the husks or bran when the seeds were exposed 
for toc long a time to the action of the muller stones, so as to form a pasty 
mass and produce an absorption of oil by the fine particles of bran; while, on 
the other hand, the under-grinding, by too short an action of the stones, ren- 
dered the presses incapable pf extracting the full amount of oil from the seed. 

* * 4i,4e « IK * :K 4i 

"My process is intended to remedy the defects of the one at présent in use, 
and consists mainly in conveying the oil-seeds through a vertical supply tube 
and the feeding roller at such degree of pressure to powerful revolving roU- 
ers that each seed is individually acted upon and the oil-cells f ully crushed 
and disintegrated. They are then passed directly, without the use of muller 
stones, to the mixing machine, to be stirred, moistened, and heated by the ad- 
mission of small jets of water or steam to the mass, and then transferred 
to the presses. The oil-seeds are, by my new process, flrst conveyed to a 
hopper and fluted seed-roUer at the top of an upright feed-tube Of the crush- 
ing machine, by which the seeds are fed, under suitable pressure, to revolving 
rollers of sufllcient power, which run at a surface speed of about one hundred 
and flfty to two hundred feet per minute. The pressure on the seeds in the 
feed-tube is necessary, as the oil-seeds would otherwise not feed readilyinto 
the rollers revolving under great pressure. The oil-seeds are thereby com- 
pelled to pass evenly and steadily through the rollers, which have, therefore, 
a chance to act on ail of them, and break thé oil-cells un if ormly without re- 
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ducing any portion to a pasty condition. The bran is also left comparativeîy 
coavse, so that it shows the nature of the seed after pressing. The muUer 
stones, and their over or under grinding o£ any portion of the seeds, are en- 
tirely done away with by this mode, which malses not only the machinery 
less expensive, but produces also a saving of power required in running the 
same. The crushed seeds are next placed in a steam jacketed réservoir of the 
mixing machine, where they are stirred, moistened, and heated by perforated 
revolving stirrer-arms, which throw jets of water or steam into the mass, so 
as to thoroughly'permeate and mix the same. The crushed and moistened 
mass is then transferred to the presses for the extraction of the oil, which 
opération requires less power, on accoiint of the uniformity of the mass, pro- 
duces a gTeater yield of oil, and f urnishes an improved quality of oil-cake or 
residue ot open-grainecl, ttaky nature, capable of being split in regular pièces, 
at right angles to the direction of pressure." 

Having tbus described his invention, the patentée states his claim 
to be "the process of crushing oleaginous seeds, and extracting the 
oil therefrpm, consisting of the following successive steps, viz. : The 
crushing of the seeds under pressure, the moistening of the seeds by 
direct subjeetion to steam, and finaliy the expression of the oil from 
the seed by suitable pressure, as and for the "purpose set forth." 

Various grounds of défense to the bill are interposed, only one of 
which it seems neoessary to consider, namely, that which disputes 
the validity of the patent as a patent for a process. The proofs 
show, and in fact it is undisputed, that formerly, in the process of 
extracting oil from flaxseed, the seed was subjected to the crushing 
and disintegrating action of the muUer stones, which consisted of two 
large and very heavy stone wheôls mounted on a short horizontal 
axis, and attached to a vertical shaft. By the rotation of this sbaft 
the stones were caused to move on their edges shortly around in a 
circular path upon a stone bed-plate, with a peculiar rolling and 
grinding action, uporf a layer of flaxseed placed on the bed-plate. 
This was the usual mechanical applianee in connection with the 
operating movement of the muller stones. By this meaus, such por- 
tions of the seeds as came in contact with the muller stones were re- 
duced to a complète state of pulverization. To facilitate the disin- 
tegrating action of the muller stones, the seed was generally first 
more or less crushed by passing it through one or more pairs of roU- 
ers, thus better preparing it for the rubbing and grinding action of 
the muller stones. The further treatment of the seed required the 
application of beat and moisture, and this was accomplished in varions 
ways. Sometimes the beat and moisture were applied by a steam- 
ing device before the seed was crashed by the muller stones. Some- 
times the seed was moistened, when it was under the action of the 
muller stones, by sprinkling water upon the layer of seed beneath the 
stones, the beat being applied afterwards by a separate opération. 
At other times, both heat and moisture were applied after the seed 
had been run through the muUers, and was in the form of meal in 
the heater. As the last step in the process, the seed thus crushed 
and disiutegrated, and in moist and warm condition, was usuallj 



liAWTHER V. HAMILTON. 513 

placed in hair-cloth mats or bags, and subjected to hydrauKc pressure, 
by which means the oil was extracted. This was the state of the art, 
and this the usual proeess, when the complainant obtained his patent. 
Stating his improvement in the mode of treating the seed most favor- 
ably for the claim he makes under his patent, it consists in first crush- 
ing the seeds by the pressure of revolving rollers, but without the 
grinding or triturating action of the muller stones, so that, as it ia 
claimed, each seed and each oil-cell is crushed without pulverization, 
and without destruction of the hulls beyond the bursting and flattening 
of the same. Then the seed thus crushed is subjected to beat and 
moisture, the moisture being applied in the form of finely separated 
jets of water or steam. And, as a last step, the material thus pre- 
pared is placed in pervious mats or moulds, and subjected to pressure 
in a suitable hydraulic press. By this proeess, it is claimed that 
greater certainty is attained in suitably crushing the entire mass of 
seed, and also that, from a given quantity of seed, a larger flowof oil 
is produced than from an equal quantity subjected to the action of 
muller Stones;- and it must be admitted that the proofs tend to sus- 
tain this claim. 

The main improvement alleged is that the invention dispenses with 
the use of muller stones. While this is claimed as a proeess, there 
is no description given in the spécifications of the vertical supply 
tube, the feeding roller, the revolving rollers, the mixing machine, the 
steam jacketed réservoir, or the muller stones; and w6 think there 
may be a question whether there is a sufficient description of the 
means used to effect the proeess which is claimed as the complain- 
ant's invention. Then the claim is the proeess of crushing oleagi- 
nous seeds and extractingthe oil therefrom by three steps suceessively : 
the crushing of the seeds under pressure, the moistening of the seeds 
by direct subjection to steam, and finally expressing the oil from the 
seeds by suitable pressure, as and for the purpose set forth. This 
would seem broad enough to embrace every method of extracting oil 
from flaxseed' known in the prior state of the art, and itis perhaps 
doubtful whether a claim so gênerai and indeânite is valid. But 
without deciding thèse points, having seen wbat was the &tate ,ôf the 
art before the complainant obtained his patent, and, conceding every- 
thing contakied in the patent itself, what new patentable proeess can 
it be said the patentée discovered or invented? The alleged inven- 
tion seems to us only to consist in the omission of the muller stones 
as one of the means of applying the necessary pressure or crushing 
force to the seeds, and the use of the mullers was previously but part 
of one of the steps that always had to be taken in preparing the seed 
for the extraction of oil therefrom. It may be true that, by the omis- 
sion of the muller stones, certain injurions effects upon the seed pro- 
duced by the alleged grinding or tearing action of the stones are 
avoided. But this would seem to be due rather to a change in me- 
chanical appliances, than to the discovery of a new and original pro- 
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cess, in thé sensé în wHch that term must be hère considered and 
understood. The crushing of oleaginous seed, so that ultimately it 
may be in condition for the application of hydraulio pressure, was al- 
ways a step, and necessarily the first step, in the process of extract- 
ing the oil therefrom. As we hâve seen, that step was formerly ac- 
complished by means of rollers and mnller atones. The complainant 
ascertained by praetice that in crushing the seed, the tearing, pulver- 
izing action of the muller stones was injurions, and so he dispensed 
with that mechanical opération in the crushing step of the process, 
and employed the rollers alone. He thereby simply omitted one of 
the instrumentalities previously used in the first stage of treatment 
of the seed. This was undoubtedly a useful improvement, but itwas 
not the invention or discovery of a new process. Each step in the 
process existed and was known before; namely, crushing the seed, 
heating and moistening it, and finally the application of hydraulic 
pressure. 

What the complainant accomplished was a change in mechanical 
appliances and opération, by whieh an existing process and each 
step thereof were made more effective in its résulte. For this he 
may bave been entitled to a mechanical patent. It is olaimed that 
the new thing disoovered by Lawther was that the huUs or shells of 
the flaxseed could be utilized to form ehannels by which to convey 
the oil ont from the mass of prepared seed ; which resuit, it ig said, 
was attained by omitting the muller stones and using the rollers in 
the first step of crushing the seed. But if such a resuit was produced 
by dispensing with the muller stones, it does not foUow, we think, 
that this was the invention of a new process. The oil finally ex- 
tracted from the seed was the product of an old process, the better 
results being attributable to a change in the mechanical appliances 
employed in the first step of the process ; namely, the crushing of the 
seed. No new step was discovered by the patentée. According to 
the spécifications in his patent, first, revolving rollers were employed, 
then muller stones, in the first essential step of crushing the seed. 
He discovered that more advantageous results were attainable by dis- 
pensing with the use of muller stones; and that thèse results were 
also promoted by the improved construction of the rollers and other 
mechanical appliances for heating and moistening the seed, is quite 
apparent. The discovery or invention was not of a new séries of 
acts or steps constituting a process, but only of certain mechanical 
changes in carrying into effect the well-known old steps of the pro- 
cess. 

For thèse reasons we are of the opinion, notwithslanding the very 
able briefs submitted by counsel for the complainant, that the patent 
in question cannot be sustained as a patent for a process. 

Bill dismissed. 

Petjmmond, J., concurred. 
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The Lïnn. 

(District Oowrt, 8. V. Oeorgia. January, 1884.) 

CoiiLISION— Fault. 

, Where a collision îs brought about by a lack of watchfulness and careon the 
part of those on board a steam-vessel colliding with a schooner nearly at 
rest, although a whistle from a tug having the schooner in tow might hare 
called their attention to their duty, the steam-vessel is, nerertheless, liable. , 

In Admiralty. 

S. A. Darnell, U. S. Atty'., for libelant. 

Lester <è Ravenel, for claimants. 

Locke, J. This is a libel in admiralty in behalf oï the United 
States, owners of the dredge-boat Henry Burton, for damage alleged 
to hâve been done her in collision with the schooner Pierson while 
in tow of the steam-tug Lynn. On the ninth of March, 1880, the 
Henry Burton was at work in the river opposite the wharves at Sa- 
vannah, when the steam-tug Lynn, with the schooner Pierson in tow, 
passed down the stream, After they had passed on some 1,200 feet, 
the Burton, having completed her load of sand, foUowed in their wake. 
The Lynn was intending to dock her tow at a wharf on the right bank, 
down some half-mile, so kept along that side of the river, and, having 
got down as far as necessary, put her helm to starboard, stopped, 
and, as the schooner came by, slued her aronnd across the river chan- 
nel and over to the left bank. The Burton, coming down astern, 
put her helm to starboard, when she saw the Lynn had turned around, 
and attempted to pass to the port of the Pierson, or rather across her 
bows, as she was swinging; Sut, ûnding she was getting into shoal 
water on the north bank of the river and could not go clear of the 
schooner, stopped just in time for her ]ib-boom to sweep across the 
af ter-part of the steamer and carry away guys,, booms, and rigging, 
and rip up some of the deck and bulwark plank, doing about |100 
damage. 

It is claimed by the libelants that the Burton was pursuing her 
legitimate business in dredging the channel, and Was therefore enti- 
tled to particular considération ; and also that the stopping and turn- 
ing of the tug and tow were without any notice by whistle or other- 
wise. Had she been following immediately behind them, this vie^ 
of the case would be reasonable ; but the évidence shows that theie 
was not far from 1,200 feet between the vessels when the Lynn 
stopped and swung around to the port. There was no obstacle to 
obstruct the view, but the vessels were in plain sight, and the ma- 
neuver could bave been neither mistaken nor misunderstood, if seen. 
The steamers, after the Lynn had turned, were heading towards each 
other, and each bound to keep to the starboard, or give reasonable 
notice of a différent intention. Constant vigilance is especially re- 
quired and demanded of ail who undertake to navigate the waters of 
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harbors ; and in this case the fact that the tug was not seen when 
she first stopped and commenced the maneuver of tuming, was the 
cause of the collision. Had her movements been observed, there 
wouid hâve been ample time to hâve stopped, reversed, and so far 
checked the headway of the Burton as to hâve prevented the catas- 
trophe ; or to hâve put her helm to the port, and taken the starboard 
or southern side of the channel, where there was room enough for 
hertopass. 

The channel hère is shown to be about 300 feet wide, the schooner 
was about 120 feet keel, and her bow was so far over on the north 
bank as she came round that the Burton, as is claimed, could not 
keep far enough off, ou account of the shoal water, to pass her. 
There must hâve been, then, some 150 feet astern of her on the south 
bank. But, had there been any difficulty in that, the 1,200 feet 
should bave been space enough in which to hâve checked her head- 
way entirely until the schooner had swung around, and left either 
side clear. The tug, after turning, and at thè time of the collision, 
was in the stream, about the middle of the channel, heading up 
stream, but not suf&ciently under way to give the schooner any head- 
way more than that she had by swinging; and it was actually the 
Burton that brought about the collision by her motion. It may be 
that the attention of those on the Burton would hâve been particu- 
larly attracted had the Lynn blown several short whistles, but it 
would only hâve called their attention to their duty, as it certainly 
was for them to be on the lookout as to what was going on directly 
in their course. Not only does the testimony of the witnesses satisfy 
me that the Burton was sufficiently far astern of the tug and tow, 
when they commenced to turn, to hâve either stopped or gone to the 
starboard, but this is more fuUy established by the fact that the tug 
had stopped, checked the headway of the schooner, turned about, 
and headed up stream; the schooner had stopped her headway, 
swung around, and shot ahead nearly or quiteacross the channel be- 
fore the collision occurred. Had the Burton been foUowing in the 
immédiate vicinity of the other vessels she would, without doubt, hâve 
passed safely on the port side; but, in attempting this so late as he 
did, the master took the chances of success or disaster, which proved 
to be against him. 

The iibel is dismissed, but without costs. 
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MooBB, Adm'r, etc., v. Chicago, St. P., M. & 0. Ey. Co. 
Mahonby V. Chicago, M. & St. P. Ey. Co. 

{Circuit Court, D. Minnesota. October 24, 1884.) 

1. Removai, op Cacsk— Chicago, St. Paul, Minnbafolis & Omaha Railwat 

Company— Sp. Laws Minn. 1881, Ch. 219. 

Cliapter 219, 8p. Laws Minn. 1881, entitled "An act to authorize the Chi- 
cago, Bt. Paul, Minneapolis & Qmaha Railway Company to acquire, construct, 
mamlain, and operate railroads in the state of Minnesota," not purporting to 
create a new corporation, but declaring tliat for certain purposes the foreign 
• shall be deeraed to be a domestic corporation, must be regarded as siraply an 
enabling act, and tlie railway company, whicli was a Wiseoasin corporation, is 
Still one, and as such bas tbe right to remove a case for trial from the state 
court to tiie fédéral court. 

2. Same— Piioviso Prbventjnq Kemoval Void. 

As the ouly scope and efEcct of the provision in the act, that the railway Com- 
pany sliall be deumed to be a domestic corporation " in ail suits and proceed- 
ings upon causes of action arising in this state in which it shall be a pariy," is 
to deter it from tbe right to submit certain controversies to the judgmunt of 
the fédéral court, this proviso must be held void ; following Insurance Go. v. 
Murse, 20 Wall. 445, and distinguisbing titout Vi Railroad Co. 8 Fed. Rep. 794. 

On Motion to Eemand. 

Lovely é Morgan, for plaintiff. 

John D. Uowe, for défendant. 

Bbbwer, J. The question in thîs case is wliether the défendant is 
a Minnesota or Wisconsin corporation, and this turns mainly on the 
Bcope and effect of chapter 219, 8p. Laws Minn. 1881. The argu- 
ment of counsel for plaintiff is brief and clear. They say that the 
question is one solely of législative intent, and that the intent is man- 
ifest, beoause the act not only confers ail the powers, privilèges, and 
funotions of a domestic corporation, but also, in express terrns, pro- 
vides "that in ail suits and proceedings upon causes of action aris- 
ing in this state, in which the said Chicago, St. Paul, Minneapolis & 
Omaha Eaiiway Company shall be a party, it shall be deemed to be, 
for ail purposes, a domestic corporation, and not otherwise." The 
argument on the other side cannot be stated briefly, — is not so clear 
and easy of compréhension, — and yet I think it détermines the true 
solution of the question. 

1. There is nothing in the title of the act to indicate an intent to 
create a corporation. It reads: "An act to authorize the Chicago, 
St. Paul, Minneapolis & Omaha Eaiiway Company to acquire, con- 
struct, maintain, and operate railroads in the state of Minnesota." 
This discloses simply an intent to grant certain rights — included in 
which is not the right to incorporate — to an existing company. The 
constitution, art. 4, § 27, provides that "no law shall embrace more 
than one subject, which shall be expressed in its title." Did the lég- 
islature intend more than was named in this title, and, if it did, is 
the added matter valid? State v. Kinsella, 14 Minn. 524, (Gil. 395.) 
v.21r,no.l3— 52 
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2. The constitution, art. 10, § 2, reada : "No corporation shall be 
formed under spécial aots except for municipal purposes." Neither 
constitution nor statutes hâve extraterritorial opération. There waa 
no Minnesota corporation answering to the description in existence be- 
fore this act. This is a spécial act. Did the législature intend, and, 
if 80 intended, had it the power, to évade the restrictions of the con- 
stitution and create a new railroad corporation by a spécial act ? I 
am aware of the décisions of the suprême court of the state sustain- 
ing spécial acts granting additional powers to existing corporations 
as not within the constitutional prohibition of the formation of cor- 
porations; and counsel speak of this act as the adoption of a corpo- 
ration chartered in another state. But the existing was a foreign cor- 
poration, and if this act did not create a second and new corporation, 
but only granted powers and privilèges to the one existing, the right 
of removal to the fédéral court exists. Doubtless, the methods of cre- 
ating corporations are within législative discrétion, and were it not 
for this constitutional provision the existence of a gênerai law would 
not inhibit the granting of a spécial charter. But with that the birth 
of a new corporation must be traced to the powers and grants of some 
gênerai statute. A statute must be supported rather than over- 
thrown, and the intent of the législature must be made to harmonize 
with rather than antagonize its pow.ers and the constitutional limita- 
tions. 

3, The act names "The Chicago, St. Paul, Mihneapolis & Omaha 
Eailway Company, a corporation created and existing under the laws 
of the state of Wisconsin," and ail its various grants of powers and 
privilèges are to the "said company." Significant among thèse grants 
is that of "ail the rights, powers, franchises, privilèges, and immu- 
nities, including the power of eminent domain, conferred by the laws 
of the state of Minnesota upon railway companies organized there- 
under." In other words, it grants to this foreign corporation ail the 
rights, powers, etc., given by Minnesota laws to home corporations. 
Clearly this discloses a mère enabling act, and were it not for the 
provisos at the close of the section I do not think there would be any 
doubt. Those proviaos read as f ollows : 

"And provided, farther, that the sald Chicago, St. Paul, Minneapolis & 
Omaha Eailway Company, its successors and assigna, shall, in exercising the 
power of eminent domain by this act conferred, and in ail proceedings and 
appeals therein, be taken and held in ail courts and places to be a domestic 
corporation; and provided, further, that in ail suits and proceedings upon 
causes of action arising in this state in which the said Chicago, St. Paul, Min- 
neapolis & Ohiaha Railway Company shall be a party, shall be deemed to be 
for ail purposes a domestic corporation, and not otherwise." 

Now, at first reading, thèse seem to sustain the views of counsel for 
plaintiff; but notice thèse matters. They do not provide that the 
foreign corporation accepting the privilèges granted shall become a 
domestic corporation, but only that for certain purposes it shall be 
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deemed to be such. In other words, taking the aot as a whole, ît 
grants to a foreign corporation vast privilèges upon condition that, as 
to certain matters, it shall accept the responsibilities of and be treated 
as a home corporation. But this is mère license. It grants to a cit- 
izen of Wisconsin certain privilèges, provided it will consent for cer- 
tain purposes to be considered a citizen of Minnesota. But, if a citi- 
zen of Minnesota, what need of such provisos? And can one be a 
citizen for certain purposes and for them only ? Let an action be 
brought by a citizen of Minnesota against this défendant for injuries 
done in the state of Nebraska, and can it plead that it is a domestic 
corporation a^d not subject to the jurisdiction of the fédéral courts? 
Where in the statutes •will such a plea find support ? Obviously, the 
true reading, the intent of this act as a whole, was to give certain 
privilèges to a foreign corporation on condition that for certain pur- 
poses it should consent to be treated as a domestic corporation, and 
not to create a domestic corporation, or to give to a foreign the rigbt 
to become a domestic corporation. Eegarded in that light it is a 
mère enabling act. 

And again, were this the création of a new corporation, who are the 
stockholders ? Who responds to the liability imposed by section 3, 
art, 10, of the constitution ? Has a railroad corporation of Wiscon- 
sin the pjower to bind its stockholders to the obligations of that sec- 
tion, or indeed to bind itself? State v. Skerman, 22 Ohio St. 411. 
I do not enter into this inquiry, because, as I read this act, it stops a 
little this side of that query. It does not purport to create a domestic 
corporation; it simply déclares that for certain purposes it shall be 
deemed to be such. And what are those purposes? First, for the 
exercise of the right of eminent domain; and, second, for suits for 
causes of action arising in Minnesota. When it is borne in mind 
that the power of eminent domain had already been expressly con- 
ferred upon this corporation by tbe préviens words of the section, it 
is obvions that the whole scope of thèse provisos is that for certain 
limited litigations this foreign corporation shall be deemed domestic. 
And a little reflection wUl indicate that, outside of mère matters of 
procédure, such as liability. to. attachment, security for costs, etc., the 
only scope and effect of this proviso is to debar this corporation f rom 
the right to submit certain controversies to the judgment of the féd- 
éral courts. It has been held by the suprême court that a condition 
imposed upon a foreign corporation of doing business within a state 
that it will not remove its controversies to the fédéral courts, is void. 
Insurance Co. v. Morse, 20 Wall. 445. Can this proviso be regarded 
in any other light than as an indirect way of attempting to secure 
the same resuit? I think not. This is very différent législation 
from that considered by this court in Stout y. Railroad Co. 8 Fed. 
Eep. 794. There was a gênerai statute in ail respects providing that 
a foreign corporation complying with its terms should become a légal 
corporation of the state, with ail the rights, privilèges, and franchises 
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of sach. That, obvîously, only prescribed one method of acquirlng 
corporate existence, and did not purport to détermine the conditions 
under which a foreign corporation should exercise privilèges and ac- 
quire rights in the state. 

Another matter tends to confirm the view I hâve taken. On the 
same day with the act under considération two other acts affecting 
the same company were passed. In eaoh of thèse, the statua of the 
Company as a foreign corporation vras expressly recognized, with, in 
one, a proviso, as hère, that for purposes of exercising the power of 
eminent domain the company should be treated as a domestic corpo- 
ration. But, without pursuing this inquiry further, I hold that this 
législation, not purporting to create a new corporation, but deelaring 
that for certain purposes the foreign shall be deemed to be a domestic 
corporation, must be regarded as simply an enabling act; that the 
corporation, which was a Wisconsin corporation, is still one, and ais 
such bas the right to remove this case for trial to the fédéral courts. 

The motion to remand must be overruled. 

The case of Mahoney v. Chicago, M. ds St. P. Ry. Co. involves sub- 
stantially the same question as above, and the same order will be 
made in that case. 



Bannes and others v. Ward and another. 

(Oirciiit Gov/rt, D. Minnesota. February 26, 1884.) 

Recordins Acts— Conbtkuctivk Notice— Possession. 

When the vendee of land does such acts thereon that reasonahle inquiry 
would reveal his possession, a subséquent purchaser is aifected with notice of 
his title though his deed is not recorded. 

A suit is brought by the executors and trustées of Harwood W. 
Banner, deceased, aliens, and citizens of England, to set aside and 
cancel a certificate issued bythe sheriffof Martin county, Minnesota, 
to the défendants, on a sale of real estate under a judgment obtained 
by them against H. P. Shearman. Shearman is thecommon source 
of title, and the land in controversy is situated about 13 or 14 miles 
from the town of Fairmbnt, where the défendants réside. The will 
of Banner is admitted to probate in Martin county, and the com- 
plainants are recognized as trustées and executors. Deeds of the 
land from Shearman to the deceased were exeeuted respectively 
March 6 and 23, 1874. The défendants' judgment was docketed 
January 3, 1878. 

W. T). Cornish, for complainants. 

Warner é Stevens, for défendants. 

Nelson, J. The complainants insist the relief pl-ayed for should 
be granted, and the title decreed to be in them by virtue of the deeda 
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exeeuted to their devisor and admitted to record four yèars previous 
to entry of judgment against Shearman. Shearman is the common 
source of title, and unieas the deeda are notice of title in his grantee 
by virtue of tbe record, or his possession ia ao notorious as to indi- 
cate claim of title whenthe judgment was doeketed, the cotnplainants 
are not entitled to a decree. . Two deeds were drawn and exeeuted in 
England, conveying, in the first one, the S. B. J of section 13, town 101, 
range 29, and in the second, the W. ^ of the same section. It is 
claimed thèse deeds were not properly acknowledged, and, although 
admitted to record, were not constructive notice of title. The com- 
plainants' right to relief does not necessarily dépend upon the regis- 
try of the deeds, and this question will not be discussed. They trans- 
ferred the title; but the défendants urged that, by virtue of the law 
of the state, the deeds are void as to them. The défendants obtained 
judgment against Shearman January 3, 1878, and exécution issued 
May 17, 1879, and the sheriff levied upon and sold the land July 5, 
1879, giving the défendants a certificate as purchasers, which waa 
duly recorded. 

It may be coneeded that the défendants can invoke for their pro- 
tection chapter 58, Minn. St, 1858, which enacts, in substance, that 
"aconveyance not recorded shall bevoid against judgment creditors" 
unless the facts proved in regard to possession are sufBcient to warn 
ail persons asserting liens or suggest inquiry into the condition of the 
title at that time. Banner, after his purchase, sent one Sutherland 
as his agent from England tp make imprqvements and manage the 
property ; and the évidence is clear that he took ail the necessary 
steps to hold the S. E. ^ of section 13, town 101, range 29, and his 
possession as Banner's agent was notice of the latter's rights. Morri- 
8on V. March, i Minn. 422, (Gil. 325.) The défendants hâve no better 
standing in court than a honafide purchaser without actual knowledge 
of Banner's possession; and the failure to make inquiry to obtain 
knowledge of the facts about the land is willful neglect, and équivalent 
to actual notice, of possession to the extent ofthis quarter section, 
which was embràced in the deed of March 6, 1874. The W. ^ of this 
section is prairie land, uninclosed, and was con veyed to Banner by 
deed exeeuted March 23, 1874. .. Sutherland, as agent, haa asserted 
ownership for the grantee over this land since 1874; he authorized 
grasa to be eut, planted slips or çuttiugs of the cottonwood tree at the 
corners as early as 1875, and after a house and barn were built in 
1877, upon the S. E. \ of the section, leased the W. J, in connection 
with the first tract, to tenants for pasturage and cutting hay. Eork, 
Arnold, and Shepardson were successively tenants; and the latter two 
eut grass and pastured sheep upon the W. \ of the section. It was 
recognized in the aparsely-settled neighborhood aa "Sutherland's land" 
and haa been occupied in this manner from 1874 to 1882. Theae 
facts show possession aufficiently notorious and exclusive, when the 
condition and character of the land is taken into considération, to 
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compel inquiiy in regard to the title; ordinary prudence would sug- 

gest it. 

The iudgment creditors never saw the land. It was located many 
miles from their résidence, in a sparsely-settled part of the country, 
and the nearest cultivated tract, except the adjoining S. E. ^ of the 
section, was three or four miles distant; so that the least inquiry of 
the farmers and laborers in the vicinity would hâve put any one, who 
desired to ascertain the ownership, in the way of obtaining the infor- 
mation. It should hâve been made; and if the défendants had exer- 
cised ordinary care, this litigation would hâve been avoided. 

The cases cited by défendants' counsel are not in point. In Dut- 
ton V. McBeynolds, 16 N. W. Eep. 468, the land was oonveyed to 
three persons as tenants in common ; one went into possession and 
subsequently purchased the interest of his co-tenants, but failed to 
record the deed executed and delivered to him, before a judgment 
was docketed against one of his grantors, and the court held that the 
continued possession of the grantee was not notice of his claim of title 
or possession under the unreeorded deed from one of his eo- tenants. 

It is my opinion that the défendants gained nothing by the sala 
under the judgment, and the complainants are entitled to a decree, 
which is granted. 



GiLLBTTB V. City of Denveb. 

Bbown V. Samb. 

[Gireutt Court, D. Colorado. October 16, 1884.) 

1. SbWEB ASSESSMENTS— AcCORDraO TO AEEA. 

Assessments for sewer purposes, levied according to area and regardless of 
improvements, is a valid modeof assessment under the Colorado constitution. 

2. Samk — NoTioB — Whbn Assessment isDetbkïokbp by a Merb Mathematicai. 

CoMPDTATioiî Notice is Usnbcessabt— Due Pbocess of Law. 

Act of the législature, Colorado, of February 19, 1879, amending the charter 
of the City of Denver, provides for the construction of sewers and thé levy of 
assessments therefor according to area and regardless of improvements, on the 
pétition of a majority of the property holders résident in any sewer district, or 
upon the recommendation of the board of health. The act also provides that, 
during the progress of the work, ail persons interested shall' hâve an opportu- 
' nity to object to the materials used, the mauner in which the work is done, or 
any supposed violation of the conlract. JSéld, that the levy of the assessment 
being a mère mathematicai computatipn, and as to ail prier proceedings fuU 
notice is provided for, it is unnecessary that the act should provide an oppor- 
tunity for lot-owners to be heard on the assessments after they nre leyied, and 
that makingsuch assessments a Qxed charge against the lots, without notice or 
an opportunity to be heard,' is not depriving the lot-owners of their property 
without " due process of law. " 

3. Samb..^Eq0Itt will not Enjoik Collection of Tax on thb Geodnd dp 

lEKBGnLABiTy OH Illegality. 

In an action brought to restrain sale of land to pay delinquent tax or assess- 
ment, equity will not grant an injunction, reatràining collection of tax or 
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assessment on the ground of Irregularities in the levy or illegality of the tax or 
assessment. 

4. JnRIBDIOTION OF FKDKRAIi CotTRT— DuŒ PbOOBSS 01" LA.W. 

Jurisdictioa of fédéral court cannot be invoked on the ground that the aot 
under which the prooeedings are had violâtes the constitution of the etate, un- 
less it also violâtes some provision of the fédéral constitution. 

Pétition for Injunetion. The facts are stated in the opinion. 

John Q. Charles, James H. Brown, and John W. Webster, for com- 
plainants. 

Frank Tilford, Henry T. Rogera, and Lmciu» M. Cuthbert, for dé- 
fendants. 

Brewbr, J., (orally.) In the case No. 1,217, Gillette v. City of 
Denver, a bill bas been filed to enjoin the collection of certain side- 
■walk and sewerage taxes. So far as the sidewalk taxes are con- 
cerned, the question as to them has been settled by the suprême 
court of the state, and is not now pressed for considération. The 
spécial demurrer runs only to the sewerage tax. It is claimed by the 
complainants that this tax is void, because the act of the législa- 
ture under which the proceedings are had is uneonstitdtional in two 
respects : First, it provides for an assessment of the tax upon the 
property within the district according to the area, ignoring ail im- 
provements placed upon it, and not according to the value of the prop- 
erty ; ànd the question involved is whether it is within the power of 
the législature, under your constitution, to assess thèse spécial taxes 
upon property according to the area. In the case which went to the 
suprême court of your state, involving the sidewalk tax, where the 
act provides for collecting the tax according to the frontage, the act 
was sustained. I am unable to see any distinction in principle be- 
tween the two. If you can collect a sidewalk tax by a levy upon the 
adjacent lots according to their frontage, which, of course, ignores ail 
question of value or improvements, I can see no reason why you can 
not collect a- spwerage tax upon property according to the area. In 
both cases ail matter of improvements, ail question of value, is 
ignored ; and so, without discussing the question, it seems to me, 
under the décision of your suprême court, that that objection must 
be overruled. The second objection is that under the act there is 
no such notice provided for as will create "due process of law;" 
and in référence to the sidewalk ordinance and the prooeedings 
thereunder, the suprême court hâve held that there was not "due pro- 
cess of law," and hâve set aside those taxes. A distinction is sought 
to be ruade between sidewalk proceedings and those in référence to 
sewerage. Wbat is "due process of law," is one of those questions 
which it is inore easy to ask than it is to answer. The suprême court 
of the United States hâve very carefuUy said that there is as yet no 
full and definite answer to the question. In the case of Davidson v. 
New Orléans, 96 U. S. 97, the court, by Mr. Justice Millee, uses this 
language: 
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"But apart from the imminent risk of a failure to give any définition which 
would be at once perspicuous, comprehensive, and satislactory, there is wis- 
dom, we think, in the ascertaining of the intent and application of such an 
important phrase in the fédéral constitution, by the graduai proc^ess of judi- 
eial inclusion and exclusion, as the cases presented for décision shall require, 
with the reasoning on which such décisions may be founded. * * * As 
contributing, to some extent, to this mode of determining what elass of cases 
do not fail within its provision, we lay down the following proposition as 
applicable to the case before us: That whenever, by the laws of a state or by 
state authority, a tax, assessment, servitude, or other burden is imposed upon 
property for the public use, whether it be for the whole state or of some more 
limited portion of the community, and those laws provide for a mode of con- 
flrming or coutesting the charge thus imposed in the ordinary courts of jus- 
tice, with suoh notice to the person, or such proceeding in regard to the 
property, as is appropriate to the nature of the case, the judgment in such 
proceedings cannot be said to deprive the owner of liis property without due 
process of law." 

And in a subséquent case, (Hagar v. Réclamation Dist. 111 U. S. 
708; S. G. 4 Sup. Ct. Eep. 663,) the court, by Mr. Justice Field, uses 
this language, after disciissing more generally what "due process of 
law" may be: 

"But where the taking of property is in the enforcement of a tax.^he pro- 
ceeding is necessarily less formai, and whether notice to him is at ail neces- 
sary may dépend upon the character of the tax, and the manner in which its 
amount is determinable. ïhe neeessity of revenue for the support of the 
government does not admit of the delay attendant upon proceedings in a 
court (if justice, and they are not required for the enforcement of taxes or as- 
sessments." 

As stated by Mr. Justice Bbadlet in his concurring opinion in Da- 

vidson V. New Orléans: 

"In judging what is 'due process of law,' respect must be had to the cause 
and object of the taking, — whether under the taxing power, the power of emi- 
nent domain, or the power of assessment for local improvements, or some of 
thèse; and if found to be suitable or admissible in the spécial case, it will be 
adjudged to be ' due process of law;' but if found to be arbitrary, oppressive, 
and unjust, it may be declared to be not • due process of law.' " 

And again : 

"Of the différent kinds of taxes which the state may impose, there is a vasfc 
number of which, from their nature, no notice ean be given to the tax-payer, 
nor would notice be of any possible advantage to him, such as poli-taxes, 
license taxés, (not dépendent^ upon the extent of his business,) and generally 
spécifie taxes on things or persons or occupations. In such cases the légis- 
lature, in authorizing the tax, fixes its amount, and that is the end of the 
matter. " 

And then goes on to speak of where a taxis levied on property, not 
specifically, but according to its value, to be ascertained by assessors 
appointed for that purpose, upon such évidence as they may obtain, 
and holds that a différent prinoiple comes in. Now, in this case, the tax 
is levied by the area; no question of value, no matter of judgment, — 
a mère mathematical calculation; and of what earthly profit could it 
be to a tax-payer to bave notice of that calculation? He can make it 
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himEelf. He cannot correct by testîmony the judgment of anybody; 
it is as exact and settled as anything can be. In the proceedings to 
assess tliis tax and to do the work, there are three steps : First, there 
ia the making of the contract for the building of the sewer; second, 
there is the building of the sewer, the performing of the work; and, 
tkird, the mère mathematical calculation, — the apportionment of the 
cost. As to the latter, no notice can be required, beoause notice 
■would be of no avaii; as to the first, the statute providea that the 
city council may not act except upon the pétition of a majority of the 
property holders, or a recommendation of the board of health ; it acts 
only by ordinance; the contract can be let only on advertisement. 
Every citizen is bound to take notice of the ordinances of the city; 
so that anterior to the making of the contract he bas ail the notice 
which can be required; and the statute also provides, in référence to 
the doing of the work, that while the work is proceeding, on the com- 
plaint of any citizen or tax-payer that any public work ie being done 
contrary to contract, or the work or material used is imperfect or dif- 
férent from what was stipulated to be furnished or done, the council 
shall examine into the complaint, may appoint three commissioners, 
etc.; 80 that in référence to the making of the contract the perform- 
ing of the contract, there is provision for notice; and as to the mère 
apportionment of the tax, it is one of those things as towhich in the 
nature of things no notice can be required, because no notice would 
be of value. So that, within the définitions laid down in thèse cases 
in the suprême court of the United States, it sçems to me that it 
must be held that there was no violation in that statute of that pro- 
vision of the fédéral constitution forbidding the taking of property 
without "due process of law." 

But that only advances us one step. It is charged in the bill and 
on demurrer, it must be taken to be true, that there were irregulari- 
ties in the exercise of this power; that tax-warrants hâve been issued 
for a Bum largely in excess of the cost of the sewer ; and this statute 
provides that the cost of the sewer shall be charged upon the lots in 
dispute ; and the question now arises : "What is the duty of the court, 
in this équitable case, where work is irregularly done, defects appear 
in the proceedings of the council, and an excess in the amount of the 
warrants ? In référence to that, this is the rule laid down, in a very 
carefully considered case, bythe suprême court on thèse gênerai ques- 
tion, in the State Railroad Tax Cases, that went up from Illinois. 
92 Ù. S. 575. (This, it must be borne in mind, is an équitable ac- 
tion to restrain the collection of the entire tax levied upon thèse lots.) 
In the syllabus it is stated : 

"While this court does not lay down any absolute rule limiting the course 
of a court of equity in restraining the collection of taxes, it déclares that it 
is essential that every case be brought within some of the recognized rules of 
equity jurisdiotion, and that neither illegality nor irregularity in the proceed- 
ings, nor error or excess in the valuatiou, nor the hardship or injustice of the 
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law, provided ît be constitutlonal, nôr any grievance which can be remedled 
by a suit at law either before or after thê payment ol the tax, will authorize 
an injunction against its collection." 

And in the fourth proposition : 

"No injunction, prelirainary or final, can be granted to stay collection of 
taxes until it is shown that ail the taxes conceded to be due, or which the court 
can see ought to be paid, or which can be shown to be due by aASdavits, hâve 
been paid or tendered without demanding a receipt in fuU." 

And in order that it may be seen that that is not the language of 
the reporter, and an improper déduction from the opinion, I turn to 
the language of the opinion itself, where, on page 613, Judge Miller 
says : , 

"It bas been repeatedly decided that neither the mère illegallty of the tax 
complained of, nor its injustice nor irregularity, of themselves, give the right 
to an injunction in a court of equity." [Quoting half a dozen cases. And 
then further:] "But there is another principle of équitable jurisprudence 
which f orbids in thèse cases the interfOTence of a court of chancery in favor 
of complainants. It is that universel rule which requires that he who seeks 
equity at the hands of the court must tirst do equity." "It is a profitable 
thing for corporations or individuals, whbse taxes are very large, to obtain a 
preliminary injunction as to ail their taxes, eoutest the case through several 
years' litigation, aiid when, in the end, it is found that but a small partof the 
tax should be permanently enjoined, submjt to pay the balance. This is not 
equity. It is in direct violation of the flrst principles of equity jurisdiction. 
It is not sufiacient to aay in the bill that they are ready and willing to pay 
whatever maybe found due. They must flrst jpay what is concédée to be due, 
or what can be seen to be due on the face of the bill, or be shown by afflda- 
vits, whether conceded or not, before the preliminary injunction should be 
granted. The state is not to be thus tied up as to that of which tliere is no 
contest by lumping it with that which is really contested. If the proper offl- 
Cer refuses to reeeive a part of the tax, it must be tendered, and tendered 
without the condition annexed of a receipt in fuU for ail the taxes assessed." 
"We are satisûed that an observance of this principle Would prevent the larger 
part of suits for restraining collection of taxes which now come into the 
courts. We lay it down wiih unanimity as a ntle to govern the courts of the 
United States in their action in such cases." 

Applying that rule hère, it is alleged in the bill that thèse sewers 
had been oonstrueted, that their cost was a certain sum, that the 
area within the district is also of a certain extent. Now, conceding 
(and it must be under the allégations of the bill) that there were 
irregularities in the proceedings sufficient in an action at law to 
defeat the title transferred by a conveyance, yet the complainants 
stand in the attitude of saying to this city: "You shall not collect a 
dollar of the cost of this sewer, beeause you hâve tried to coUeet more 
than you were entitled to, beeause of some irregularity in the pro- 
ceedings to collect that tax; while we admit that the sewer has been 
built, that it really cost so much, and that, as must be conceded, 
under the provisions of statute and the ordinanca our property has 
been benefited to that extent." It seems to me that eijuity will not 
interfère in such a case. There is no allégation in the bill of pay- 
ment or tender. I think the bill in respect to that matter is there- 
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fore defective, and demurrer to tbat portion of the bill which seeks 
to restrain the collection of the sewerage taxes will be sustained. 

In the case of Brovm v. City of Denver, 3 Colo. 169, which présenta 
the same questions substantially, with this additional fact : The plain- 
tiff is a citizen of Colorado, and cornes into this court invoking the ju- 
risdiction of the fédéral courts, on the ground that bis property is be- 
ing taken without "due process of law," in violation of the provision of 
the fourteenth amendment. I do not think it is necessary to say any 
more than I hâve said. It does not seem to me that under the allé- 
gations of the bill it can be held thaï there was a lack of due pro- 
cess of law, and I do not think that a citizen of the state can corne 
into the fédéral courts and litigate with a citizen of the state any 
other than a fédéral question. So I bave not considered several 
questions made by counsel as to supposed infractions of other por- 
tions of the constitution. 

The spécial plea to the jurisdiction will be sustained. 



Paekhuest and others v. Hospobd and another. 
Wireuii Court, D. Oregon. October 31, 1884.» 

L Vbndoe ast) Vendée — Inadequact op Considération. 

Mère iaadequacy of price is not suiScient to avoid the sale of real property ; 
but wlien such inadequacy is gross, and the vendor was needy and of weak mind, 
and acted upon the impression that he was indebted to the vendee, when he 
■was not, equity will give relief by treating the vendee as the trustée of the 
property for the beneflt of the vendor or his représentatives. Pour hundred 
dollars held to be a grossly inadéquate price for property worth not leas than 
$1,600. 

2. Insanitt — Opinion of Non-Pbofbssional WirNEss. 

Upon the trial of an issue involving the sanity of a person, the opinion of a 
non-profession al witnesa, based upon his owu observations, is compétent évi- 
dence, and is entitled to weight according to the intelligence of the witness, 
his means of information, and the character of the dérangement. 

S. Vbndob and Vendée — ^Notice of Pkior Equitt. 

A purchaaer of real property for a valuablô considération is not aSected by 
notice of a prior adverse equity received from a stranger or person not inter- 
ested in the property ; nor will mère rumors or hearsay concerning such equity, 
and communicated by such person, be sufflcient to put him on inquiry, and 
charge him with kuowledge of the lacts that he might bave thereby learned. 

Suit to Set Aside a Conveyance. 

Rufus Mallory and William M. Ramsey, for plaintifïs. 

W. II. Holmes, for défendant Hosford. 

E. J. Dawne, for défendant Schindler. 

Dbady, J. The plaintiff C. T. Parkhurst and 15 others, citizens of 
Kansas, Illinois, Massachusetts, Indiana, New York, and California, 
respectively, bringthis suit againstE. F. Hosford and John Schindler, 
citizens of the state of Oregon, for relief against a conveyance made 
by Lewis Parkhurst in his life-time to the défendant Hosford, of a tract 
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of land situate in Polk county, and containing 318 acres; and also a 
subséquent conveyance made by said Hosford of a portion of the same 
premiaes to the défendant Schindler, upon the ground of the insanity or 
imbecilityof Parkhurst at the date of the conveyance to Hosford, and 
the inadequacy of the considération therefor. The case was heard 
on the bill, answer, and replication thereto, and the évidence. The 
défendants answered eeparately, but not under oath. The answer of 
Schindler contains the défense that he was a purchaser in good faith 
and for a valuable considération, and also the statute of limitations. 
The answers, not being under ôath, are not évidence for the défend- 
ants, and the rule invoked by counsel for Hosford, that his answer 
must be taken for true, unless overcome by the testimony of two wit- 
nesaes, or that of one witness and circumstances équivalent to another, 
does not apply. The answer of Hosford admits the conveyance from 
Parkhurst to him, and from him to Schindler, but dénies the insanity 
of the former, and the inadequacy of the considération, and the alleged 
value of the premises now and at the time of such conveyances. The 
évidence is voluminous and quite contradictory on the disputed points, 
The plaintiffs examined 32 witnesses, whose testimony covers 305 
légal cap pages, while the défendants examined 37, whose testimony 
covers 416 such pages. 

The following facts are admîtted or satisfactorily proven : 

Lewis Parkhurst was a native of Dana, Massachusetts, from whence lie 
emigrated to Wisconsin in 1843, and thence to Oregon in 1848. Soon after, 
he oecupied the premises in question, and some time in 1850 becâme a settler 
thereon, uhder the donation act of September 27th of that year. Having subse- 
quently complied witli the provisions of said act, the land was set ofî to him by 
the proper authority as cJaim No. 70, and on February 9, 1866, a patent was is- 
sued to him therefor. This donation includes parts of sections 8, 9, and 10, in 
township 7 S., of range 3 W„ and is situate in Polk county, on the west banlc of 
the Wallamet river, about three miles below Salem. About one-third of it is 
prairie, and the rest of it is covered with scattered timber and brush, and the 
greatest portion of it is bottom land, consisting of a dark sandy loam, and in 
extremahigh water is subject to overflow. Parkhurst was born in 1817, and 
was never married. He lived aJone in a cabin on his donation, and main- 
tained himself principally by days' work in the nelghborhood. The défend- 
ant Hosford and his brother, C. O. Hosford, settled on the public land adjoin- 
ing Parkhurst's donation about 1849, and for some years thereafter the latter 
worked more orless as a sawyer in the défendants' saw-mill. Parkhurst was 
a Methodist, and so are the Hosfords, — C. 0. Hosford being a preacher in that 
dénomination, — and on this account, as well as their nearness of résidence, 
Parkhurst appears to hâve been more intimate with them than any one else, 
and had great confidence in the défendant. In time he seems to hâve been 
possessed with the idea that he was Jésus Christ, the lion of Judah, and claimed 
the right to hâve carnal communication with women at his pleasure. 

In 1860 he was arrested on a charge of an indécent assault upon a woman 
of the neighborhood, a connection of C. O. Hosford's, and was discharged on 
giving bond in the sum of $250 for his good behaviour. The évidence on 
this point is indeflnite, but nothing more was done in the matter, and it is 
probable that the charge was not well founded, and was predicated as much 
on his foolish talk about womeri as anything else. But, howover tliis raay 
be, Parkliurst was by some means impressed with the idea that he was in 
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danger of, being raobbed on that account, and left the county and went to 0. 
0. Hosford's, who had about the same lime removed to Multnomah connty, 
and settled a short distance east of Mt. Tabor, for whom he worked on the 
farm about three months. Then he probably went to the east of the Cascade 
mountains, in the direction of the gold mines that were discovered there about 
this time. In the wintor of 1861-62, C. 0. Hosford says he roomed awhile in 
Portland, and that he worked for him again six weeks during the summer of 
1862, and in the fall of that year he returned to his donation and assisted the 
détendant Hosford in building a house on the latter's place. In the spring 
of 1863 he left the county again and went to Washington territory, and "took 
up" a homestead on Mill pliiin, about two mUes back of the Columbia river 
and eight miles above Vancouver, and about six miles east of 0. O. Hosford's 
place. In January, 18(34, he sent a letter from there to C. O. Hosford for 
the défendant, in whicli he proposed to sell the latter his donation for the 
sum of $400, stating, at the same time, it was "worth $5,000 in gold and 
silver," but that he was willing to sell it for "a little priée," so as to pay the 
défendant Hosford what he owed him, which he said was "about two hun- 
dred and fiftydollars," and to "get a little money" for his présent needs. On 
the reeeipt of this letter the défendant Hosford went to his brother's place, 
from which they both went to Mill plain, where they found Parkhurst alone 
in a hut in the timber, and very anxious for $150, wherewith to purehase an 
outflt to enable him to bo employed in driving cattle to the mines east of the 
Cascade mountains. On the same day — February 12th — the terms of the sale 
were agreed on, and they ail then went to Vancouver, where Parkhurst exe- 
cuted a conveyanee of the promises to the défendant Hosford, which the latter 
had prepared beforehand and brought with him, in the présence of C. 0. Hos- 
ford and H. K. Hines, a Mettioclist preacher of that place, in considération of 
the sum of $400, paid as folio ws: $200 in currency as the équivalent of $150 
in coin, though it was not tlien worth more than 65 cents on the dollar, and 
the discharge of the said indebtedness of $250, without interest, although the 
défendant wanted to charge interest thereon for four or flve years at the rate 
of 2 per centum per month. 

Within a year after this transaction Parkhurst returned to the neighbor- 
hood of the défendant, without any means, and took up his abode in the old 
cabin on his donation, saying, with much emphasis, that he had come to stay 
there. Thenceforth he led an aimless, doless life, living mainly on raw vege- 
tables, going dirty and ragged, and often sleeping in the fence corners, saying 
that the devils would not let him sleep in the cabin, until August 18, 186Ç, 
when, on the pétition of sundry of the neighbors, he was brought before the 
county juclge of Polk county and duly committed to tlie insane asylum, under 
the act of September 27, 1862, (Or. Laws, 620,) as an indigent, insane person, 
where he remained until his death, on November 30, 1879, leaving the plain- 
tiffs, his brothers and sisters, or their ehildren, his sole heirs. When flrst 
committed to the asylum, Parkhurst was classed among the "doubtful" pa- 
tients, but after two years he was placed among the "incurables," where he 
remained until his death. To the last he was impressed with the idea that 
some persons in Polk county wanted to kill him ; and he also f ancied some 
one was trying to chloroform him. 

The évidence as to the value of the donation is very contradictory ; 
but I am satisfied that, at the date of the conveyanee to the défend- 
ant, it was not worth less than flve dollars an acre, and probably 
more. Mr. B. F. McClench, a disinterested and compétent witness, 
who bas lived witnin four miles of the land since 1852, swears that 
in 186é it was worth from six to eight dollars an acre, and from twelve 
to fiîteen dollars at the commencement of this suit. But the sale by 
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the défendant Hosford of two-thirds of the lànd to the défendant 
Schindler in 1881, for $8.50 an acre, is a material circumstance upon 
this question of value. It bas been suggested in the argument that 
Hosford made this sale for less than the land was really worth, under 
the appréhension that the heirs were about to claim it. But there is 
no direct proof to that effect, and nothing in the ciroumstances gives 
any countenance to the suggestion. The grantor appears to be a 
shrewd man, in good ciroumstances, and no immédiate want of money. 
Neither did the sale exonerate him from liability in the premises, as 
bis deed to Schindler coutained a covenant of gênerai warranty, for 
any breach of which he is well able to respond in damages. 

But the considération named in the deed — $400 — is less than one- 
third of the real value of the property at the time of the sale, and 
npon any view of the matter this must be regarded as a grossly inad- 
équate priée therefor. Seymour v. Delancey, 6 Johns. Ch. 222; 2 
Pom. Eq. Jur. § 927, note 3. But, as Parkhurst had a right to sell 
his land to Hosford for any priée he chose, or even give it to him, 
the mère fact of gross inadequacy of priée is not of itself sufficient to 
avoid the sale. 1 Story, Eq. Jur. § 246; Seymour v. Delancey, 6 
Johns. Ch. 232; 2 Pom. Eq. Jur. § 926. But the disproportion be- 
tween the price and the value of the subject is so great in this case 
as to cast the burden of explanation on the vendee, and require him 
to show that the vendor, with a true knowledge of ail the ciroum- 
stances, deliberately fixed on this price. But where the transaction 
purports to be a sale, and there is nothing in the circumstanoes of 
the case or the relations of the parties to suggest that the vendor in- 
tended or might hâve made the vendoe the récipient of his bounty, 
under the guise of a sale, for a very inadéquate or merely nominal con- 
sidération, such gross inadequacy of price may furnish satisfactory 
évidence of some serions overreaching or advantage on the part of 
the vendee as would justify the interférence of a court of eqiïity. 
Story, Eq. Jur. § 246; 2 Pom. Eq. Jur. § 928, note. 

Now, there is nothing in the circumstanoes of this case to indicate 
that Parkhurst might knowingly and deliberately dispose of his prop- 
erty to Hosford for anything less than its real value. His only ap- 
parent motive for making the sale to Hosford was to pay him what 
he seemed to think he owed him, and to obtain a little money to meet 
his présent and urgent necessities. Add to this what I think was 
always présent in his mind, the appréhension of danger from parties 
in Polk county, which made him more or less afraid to live there. 
He declared at the time of the disposition of the property that it was 
worth "five thousand dollars in gold and silver," and although there 
was an attempt made, both in the évidence and the argument, to 
show that he meant $500, it came to nothing. Parkhurst was evi- 
dently a man of limited éducation, and the letter in which he pro- 
posed to dispose of his donation is somewhat difficult in places to de- 
cipher, more on account of the chirography than the orthography, 
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thongb that îs peeuliar; but the words "five thousandaollars" are as 
plain as any in it, and could notwell be mistaken for "five huhdred." 
Andî^r»*, was Parkhurst mistaken about tbe indebtedneBS to Hos- 
ford ; and was he induced to part with his land upon a f aise impres- 
sion in that respect? There is no doubt but Parkhurst thougbt he 
owed Hosford |25(>, and I think the discharge of this obligation was 
a controlling oircumstance in the disposition of his property to the 
latter. Upon the évidence, minus Parkhurst's admission, however, 
I am of the opinion that the indebtedness is not proven ; and that 
the attempt to do so is very nnsatisfactory, and calculated to cast 
suspicion upon the whole transaction. 

In tbe spring of 1883 the plaintiff C. T. Parkhurst came to Oregon 
to look after this matter for himself and co-plaintiffs. They had lost 
sight of the deceased, and do not appear to bave known anything of 
bis death or the disposition of bis property until 1881. Parkhurst 
visited the défendant Hosford at his bouse twice in the month of 
April, 1883, -with a yiew of a settlement, According to Parkhurst's 
testimony, Hosford first told him that the deceased owed him |800, 
and that be bought the property for $600, having done so to get what 
he owed him, but on looking at the deed admitted he only paid $400. 
Hosford also produced the letter from the deceased, and read.it to 
the witness as if the latter had said the place was worth only $500 
instead of $5,000, and his wife, who was présent, reàd it the same 
way. Hosford said this $800 was for money loaned to the deceased 
to iive on, and $250 he had to pay as security on a bond to get the 
deceased out of jail, and money he had to pay the sheriff for expansés. 
At the second interview, Hugh V. Matthews was présent with Park- 
hurst, and he testifies that on that occasion the latter taxed Hosford 
with having read the letter to him on the former interview wrongly 
in respect to the phrase "five thousand dollars," and Hosford did not 
deny it. Botb testify that he admitted that the deceased was a weak- 
minded man and sometimes insane on the subject of religion, but 
claimed that he was ail right at the time of the sale and conveyanoe 
of the land. In bis testimony Hosford dénies having read the letter 
wrongly in respect to the value of the land, or that he told the plain- 
tiff he went security for the deceased, and had to pay $250 on that 
account or to get him out of jail, but stated that he was indebted to 
him in the sum of $250 for small amounts of money loaned to him 
at ono time and another, he could not say when, and for $172 or $72 
advanced to Mr. Holman, sheriff of the county, when deceased was 
under arrest, to enable him to go east of the mountains, and that he 
never kept any mémorandum of thèse transactions, or took any ob- 
ligation or acknowledgment from the deceased on account of them. 
In his answer Hosford states that this sum of $172 or $72 was ad- 
vanced by him to some one, presumably tbe sheriff, at the request of 
Parkhurst, as he understood, to procure his discharge from imprison- 
ment. But it does not appear that he had any personal commuuica- 
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tion with Farkhorst from sometime before the latter's arrest antîl the 
fall of 1862, but rather the contrary. 

There is no évidence tfaat there ever was any breaoh of the bond 
given by Parkhurst to keep the peace, and the contrary is the rea- 
Bonable inference from ail the facts ; and therefore it is qnlte certain 
that Hosford never was called upon to pay the penalty of it. And 
if he ever deposited any money in lieu of such bond, as was suggested 
on the argument that he might hâve done, it was not forfeited either, 
for the same reason, and, in the due course of proceedings, must 
bave been returned to liim within six months, — the limit for which 
a seeurity to keep the peace oould then bave been required. Or. 
Code, 1854-55, p. 242. True, the magistrate who took this seeurity 
might aiso hâve required Parkhurst to pay the costs of the examina- 
tion, and, in default thereof, bave committed him, (Or. Code, 1854-55, 
p. 243 ;) and the défendant Hosford might bave furnished the money 
for that purpose and thereby procured his discharge from imprison- 
ment, as he allèges in his answer he did. But there is no évidence 
of anything of this kind, nor is there any olaim or suggestion to that 
effect in the argument or brief of counsel. Besides, Hosford has de- 
liberately testified that he gave the money to the sheriff at the re- 
quest of Parkhurst, as he understood, not to procure the discharge of 
the latter from imprisonment, but to enable him to go to the mines. 
Neither does it appear reasonable that Hosford would advance money 
to a third person for Parkhurst witbout any wnUen request or com- 
munication from the latter, for such an indefinite purpose as either 
to get him out of jail or to enable him to go to the ruines, witbout 
taking a receipt or some written évidence of the faot; and it is also 
improbable that he would furnish money for such a purpose under 
such circumstanees and make no mémorandum of it, nor be able to 
now state the amounts any more definitely than that it was either 
$172 or $72. 

The prayer of the bill is that the conveyance to Hosford be declared 
null and void and of no effect, or that he and his grantee, Schindler, 
be required to convey the promises to the plaintifïs. If Parkhurst, 
at the date of the conveyance to Hosford, was a lunatic, a person gen- 
erally insane, — incapable of understanding and acting intelligently in 
the ordinary afifairs of life, — his deed is not only voidable, but void. 
This point is now settled for this court by the décision of the su- 
prême court in Dexter v. Hall, 15 Wall. 9. A number of witnesses 
bave testified pro and con on the question of Parkhurst's insanity, 
but none of them are médical experts, and the évidence is objected to 
by the défendants on that ground. The witnesses knew Parkhurst in 
his life-time, more or less intimately, and, having stated their rela- 
tions with him and means of knowledge, expressed their opinion as 
to his sanity. The Oregon Code of Civil Procédure (section 696, sub. 
10) permits an intimate acquaintance to testify as to the sanity of a 
person, the reason of the opinion being given. But the admissibil- 
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ity of évidence in thé national courts in equity and admîralty cases 
is not governed by the law oî the state, but by the gênerai rules of 
évidence as established by the décisions of the courts and defined by 
approved authors and commentators. Neither section 858 of the 
Eevised Statutes, regulating the competency of witnesses in the^ia- 
tional courts, nor section 914, prescribing the law of procédure and 
practice in civil actions at common law therein, touch the question. 

The question of the admissibility of the opinion of a non-profes- 
sional witness upon an issue of insanity came before the suprême 
court lately in the case of Connecticut Mut. L. Ins. Go. v. Lathrop, 
111 U. S. 612, S. C. 4 Sup. et. Rep. 533, when it was held admissi- 
ble. In delivering the opinion of the court Mr. Justice Hablan said: 
" Whether an individual is insane is not always best solved by ab- 
struse metaphysical spéculations, expressed in the teehnicai language 
of médical science. The common sensé, and, we mayadd, the nat- 
ural inatincts^ of mankind, reject the supposition that only experts 
oan approximate certainty upon such a subject." And the "judg- 
ment" of a non-prof essional witness, he adds, "based upon personal 
knowledge of the circumstances involved in such an inquiry, certainly 
is of value, because the natural and ordinary opérations of the hu- 
man intellect, and the appearance and conduct of insane persons, as 
contrasted with the appearance and conduct of persons of sound 
mind, are more or less understood and recognized by every one of or- 
dinary intelligence who cornes in contact with his species." It is 
not snggested in the opinion that any particular degree of intimacy 
should hâve existed between the witness and the person whose san- 
ity is the subject of inquiry, but that the weight to be given to the 
witness' opinion must dépend upon the intelligence manifested by him 
on his examination, "and upon his opportunities to ascertain ail the 
circumstances that should properly atïeet any conclusion reached," 
as well as the degree and character of the insanity. 

Upon the issue of insanity, the burden of proof is on the plaintiffs. 
The law présumes that Parkhurst was sane, and capable of disposing 
of his property in any way he chose. Hall v. Unger, 4 Sawy. 680. 
His commitment to the insane asylum by the oounty judge of Polk 
county in August, 1864, as an "indigent insane" person, is prima 
facie évidence of his gênerai insanity at that time, and so long thçre- 
after as he was confined in the asylum in pursuauce of the same. 
But how far, if at ail, the result of this inquiry affects the question 
of Parkhurst's insanity in February, 1864, dépends on circumstances. 
So far as it indlcates an habituai and chronic lunaey, which, in its nat- 
ure was likely to hâve existed for some considérable time prior thereto, 
it tends to show unsoundness of mind in 1864. Dr. J. E. Sites, the 
physician who examined the deceased on the inquiry before the county 
judge, and on whose certificate^he was committed to the asylum, states 
therein that "the supposed cause" of his insanity was "religious en- 
thusiasm and self-abuse." But the évidence is not satisfactory to 
v.2lF,no.l3— 53 
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my mind that Parkhurst was generally însane — non compos mentis — 
in Pebruary, 1864, or prior thereto, so that he was incapable of mak- 
ing a contract. At the same time, it is manifest that he was drift- 
ing that way, or sinking in the scale of sanity from the time of his 
arrest in 1860, and it is probable that that fact, with the attendant 
circumstamces, did much to impair his mental equilibrium. Two de- 
lusions or manias followed this event, and were largely conséquences 
oî it: one, that a mob in Polk county purposed to do him bodily 
harm, and another, that Hosford had in some way incurred an ex- 
pense or charge of $250 in getting him out of the clutches of the law. 
It is tiot proved that Hosford intentionally caused, or directly pro- 
moted or encouraged, thèse delusions, although there are some cir- 
cùmstanees in the case calculated to excite suspicion that he did. 
For instance, at the time of the purchase of the premises, he under- 
took tomake Parkhurst believe that he owed him interest on the $260 
at the rate of 2 per centum per month for about five years, which 
would hâve amounted to $300, and swallowed up, twice over, the small 
Bum in money which Parkhurst was expecting to reçoive for his prés- 
ent necessities ; and this, too, in the face of the fact that by his own 
admission there was no contract to pay interest, and when he must 
hâve known that by the act of October 16, 1862, (Or. Laws, 623,) 
then in force, that only 10 per centum per annum could berecovered 
in any case where there was no contract to pay more, and then only 
for 12 per centum per annum, and that prior to that time there was 
no law regulating interest in the state, and that none was recover- 
able, except where there was a spécial contract to that eflfect. And 
poor old Parkhurst does not seem to hâve known enough tp dispute 
directly this uneonscionable claim, but, prompted by his necessities, 
hé pushed it one side, insisting that, however that might be, his prop- 
osition was that he would take |150 over and above what he owed 
Hosford, be that more or less, which sum was iinally paid him in 
greenbacks at $20 more than their market value. 

But while it is not proveû that Hosford is responsible for the de- 
lusions under which Parkhurst labored, it does satisfactorily appear 
that he took advantage of them to purchase the premises for a grossly 
inadéquate priée from a man who had long confided in him, and 
whoto he knew to be much in want and generally weak in mind. 
This being the case, the sale and conveyance to Hosford was inéqui- 
table, fraudulent, and unjust, (Scovill v. Barney, 4 Or. 291; Holmes 
V. Holmes, 1 Sawy. 103; 2 Pom. Eq. Jur. § 928 ;) and, so far as he is 
coneerned, he must be treated as trustée for the heirs.' The défend- 
ant Schiudler is a bona fide purchaser for a valuable considération, 
unless it appears that he had notice of the plaintiff s equity at the 
time he made the purchase, or information thereof sufficient to put 
him on inquiry whereby he might hâve ascertained the fact. The 
only évidence upon this point is the testimony of M. Croisan, a Ger- 
man, who appears to bave lived in the neighborhood from about 1876. 
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He testifies that about the time Schindler waa negotîatîng for the 
purchase of this land he told him, substantially, that there would be 
trouble about it some day; that the gênerai talk was that Hosford 
had gotten the land unjustly from a crazy man. This is denied by 
Schindler in a gênerai way, to the effect that he had never heard any- 
thing against Hosford's title; and from the fact that he is a German 
and does not speak English, and appears to hâve been poorly inter- 
preted, his testimony is gênerai, vague, and indefinite. But, admit- 
ting that Croisan told him what he said he did, it is not suflBicient to 
charge him whith either "notice" or "knowledge" of the plaintiff's 
equity, or the invalidity of Hosford's title. It did not constitute "no- 
tice," because Croisan was a mère stranger to the property and the 
parties, and in no way interested in the transaction. 2 Pom. Eq. 
Jur. 602; Hardy v. Harbin, 1 Sawy. 203. It did not impart "knowl- 
edge" of the plaintiffs' equity to Schindler, because Croisan knew 
nothing about the matter, and did not profess to. He only repeated 
what he said was rumored in the neighborhood, — that Hosford had 
obtained the property of a crazy man, unjustly, some 16 or more 
years before. Neither was it sufficient "information" to put Schindler 
on inquiry. It furnishes him no due or guide to an investigation of 
the matter, and pointed to no person or place where information could 
be obtained. 

If a person about to purchase an interest in real property obtains 
or receivGs information tending to show the existence of a prior ad- 
verse right to such interest, which information, considering its char- 
acter and source, is sufficient to put a prudent man on inquiry, which 
inquiry, if prosecuted with reasonable diligence, would lead to a dis- 
covery of such prior adverse interest, then the reasonable inference 
is that he acquired such knowledge and had actual notice thereof. 
And if such person negligently, or for the purpose of keeping himselî 
in ignorance, fail to make such inquiry, he is nevertheless chargeable 
with "notice" of the facts he might thereby hâve ascertained. But 
such person is not affected by mère rumors, hearsay statements, vague 
suggestions, surmises, and the like, concerning the existence of such 
prior adverse interest. The information must be crédible in its char- 
acter and source, and sufficiently cireumstantial to furnish him with 
a palpable due or guide by means of which he may investigate the 
matter and ascertain the truth. 1 Story, Eq. Jur. § 400a; 2 Pom. 
Eq. Jur. § 597. In 1881 Schindler had no means of ascertaining 
whether Parkhurst was insane or not in 1864. The information 
which Croisan says he gave him on the subjeci amounted to nothing. 
Even after this thorough investigation of the subject with the aid 
of the process of this court, and the diligence and astuteness of learned 
and industrious counsel, this court is unable to say that Parkhurst 
was generally insane at the date of his conveyance to Hosford, and 
that, therefore, the same is ipso facto void and of none effeot. 

I ând that the défendant Schindler is a purchaser in good tuith 
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and for a valuable considération, without notice or information of 
the prior equity of the plaintiffs, and therefore the bill as to him must 
be dismissed, with costs. As to the défendant Hosford, a decree will 
be entered that within 30 days he convey to the plaintiffs by a good 
and suflacient deed, with a warranty against his own aets, that por- 
tion of the Parkhurst donation not heretofore conveyed by him to the 
défendant Schindler, and that he also pay to the plaintiff a Bum of 
money equal to the priée received by him from said Schindler for the 
remainder of said donation, to-wit, the sum of |1,804.85, together 
with $457.22, the légal interest thereon, from the date of the sale to 
Schindler, to-wit, August 29, 1881, in ail the sum of $2,262.07, and 
that in default of said payment within 30 days the plaintiffs hâve 
exécution therefor. The bill also prays for an account of the rents 
and profits; but the matter was not pressed on the argument, and I 
hâve concluded on the évidence that the amount paid Parkhurst, with 
that expended in taxes, repairs, and improvements, is suÊ&cient to 
offset the claim for rents and profita. 



Sanders V. Baelow and others. 
[Circuit Court, D. Colorado. Ootober 14, 1884.) 

1. CHATTBI, MOKTGAGtE — VaLIDITT OP, WHBN UnbBCOHDED, AB AGAINST QeNERAIi 

Cebditors of an Esïatb. 

A mortgage -wliicli is good against the deoeased is also good against his ad- 
ministrator and the creditors. The rule as laid down in the case of Stewart v. 
Platt, 101 U. S. 731, governa. 

2. Bame — Effect of Whitïbn Guabanty dp One Mortgageb to Anothhh. 

Where two mortgagees stand on equal footing, and are to be paid out of the 
Bame fund, the promise in writing of one mortgagee that he will see the other 
paid, postpones the mortgage of the former and gives priority to the latter. 
8. Statuts op Prauds — Considération nebd not be Bxpbbssed — Fohbear- 
ANCB A Considération. 

Under the statute of frauda, where a promise in writing is made to pay what- 
ever one party owes another, it is binding, though no considération be erpressed. 
Forbearance to enforce a debt is sufficient considération moving to such a 
promise. 

In Equity. 

Wells, Smith é Maçon, for complainant. 

H. C. Dillon, for défendants. 

Before Brewee and Hallett, JJ. 

HAtiLETT, J., (orally.) A bill bas been filed by Minnie Sanders 
against James H. Barlow and others, to enforce a lien on a certain 
îund in the hands of the surviving partner and administrator of 
Samuel M. Sanders, deceased, arising from a chattel mortgage given 
by Sanders, in his life-time, to one F. H. Mather, and by said Mather 
assigned to the plaintiff. The plaintiff was the wife of said S. M. San- 
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ders. Thia mortgage was exeeuted to M. Mather on the twenty-sixth 
day of April, 1880, to secure a loan, as it is said, of the wife's money 
to her husband. Mr. Sanders was in partnership with Mr. Aux in 
keeping a livery-stable, and the mortgage was given upon his inter- 
eat in that business. Four days later, on the first of May, Mr. San- 
ders gave another mortgage to William S. Jackson on the same prop- ^ 
erty, to secure a loan previously made by Jackson to him. The 
plaintiff's mortgage was not reeorded until after Mr. Sanders' death. 
Mr. Jackson's mortgage was never reeorded. The bill la against 
Barlow, Sanders' administrator; Aux, the surviving partner; Minnie 
Bell and Bessie Elizabeth Sanders, children of Mr. Sanders; and 
Jackson, the other mortgagee, Some question was made upon the 
original bill, by demurrer thereto, before Mr. Jackson was made a 
party to the suit, as to the etfect of this mortgage; whether it could 
be asserted against the rights of the gênerai creditors of the estate, 
not having been put on record during the life-time of Mr. Sander's, 
nor until after the debt from him to the plaintiff had become due. 
It should be remarked, also, while the plaintiff's debt was overdue 
a month or more at the time of Mr. Sanders' death, and before the 
mortgage was reeorded, some part of Mr. Jackson's debt had also 
become due prior to that time, but not the whole of it, I believe. 
Upon that question, as to the validity of the mortgage against the 
gênerai creditors of the estate upon demurrer to the original bill, it 
was thought that the case of Stewart v. Platt, 101 U. S. 731, would 
control; and acoording to the doctrine of that ease, the mortgage, be- 
ing good against the deceased, was good also against his adminis- 
trator and the creditors. This point was raised again hère in argu- 
ment on the final hearing, but it is not considered necessary to go 
over the autfaorities again on this subject.' Undoubtedly a différent 
ruie is laid down in some cases in the suprême court, and certainly 
it is in some of the courts of the stîites. But this is the latest case, 
and we are to follow the last one, whatever it tnay be. 

Upon this hearing another question has arisen between thèse mort- 
gagees. Assuming the gênerai rule that the first in time shall be 
the first in right, and that thèse mortgages stand upon an equal foot- 
ing otherwise, the question has arisen as to whether a certain paper, 
executed by Mrs. Sanders during her husband's last illness, shall be 
Bufficient to give priority to Mr. Jackson's mortgage. This letter 
bears date Sepfcember 29, 1880, and is addressed to William S. Jack- 
son, and is as foUows : 

"Dear Sni: Mr. Sanders is toosîck to attend to business, and I wish to say 
that I will be responsible for whatever he owea you or the El Paso County 
Bank, and see that the same is paid. 

[SignedJ "Mrs, S. M. Sanders." 

As to the cîreumstances under whîch this paper was given, it seems 
from the testimony of Mr, Barlow and Mr. Jackson, who are the only 
ones who speak of it, that Mrs. Sanders came to the bank, in which 
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Mr. Jackson is interested, and expressed a désire to see Mr. Jackson 
with référence to the indebtedness of Mr. Sanders to the bank. Mr. 
Jackson was informed, of this soon afterwards, -within an hour or so 
perhaps, when he came to the bank, but he was not in just at the 
moment she called. Upon receiving this information from Mr. Bar- 
low, Mr. Jackson said that he would be satisfied if Mrs. Sanders would 
give her written obligation to become responsible for the money due 
to him. Mr. Barlow proceeded to his own house, where he soon after 
met Mrs. Sanders. It seems there was some understanding between 
them that they should meet there, and she was informed of Mr. Jack- 
son 's wishes in the premises when she wrote this note. Whether it 
was in conséquence of any step taken by Mr. Jackson towards fore- 
closing the môrtgage, or taking possession of the property with the 
view to secure his claim and colleot his debt, does not appear, except 
that Mr. Jackson states that he was about to proceed in that way. 
A.nd Mr. Barlow also says that Mr. Jackson was moving in the mat- 
ter. So far as Mrs. Sanders' action in the premises is concerned, it 
would seem that she was acting by her husband's request: that he 
had become anxious in the matter. This is Mr. Barlow's testimony : 

"I know that Mrs. Sanders sent word to the bank to see Mr. Jackson and 
myself in regard to the aœount that Mr. Sanders owed Mr. Jackson, and 
would Uke to see one of us, and I went to see Mrs. Sanders, who was then at 
my house, and she stated to me that Mr. Sanders was very nervous over his 
indebtedness to Mr. Jackson, and that every one coming in he would inquire 
if that was Mr. Jackson. She stated to me that she would see this indebted- 
ness paid ; that she had ample means to make it good. She then asked me to 
see Mr. Jackson, and see wliat would^be satisfactory. Mr. Jackson's mort- 
gage was then due, and he was moving to take possession of the property, 
or get a new môrtgage to secure it, and Mrs. Sanders said her husband wâa 
too sick to attend to business. I then saw Mr. Jackson, and he said that if 
Mrs. Sanders would Write h"im to that efïect, in writing, that he would be 
content. I told Mrs. Sanders what Mr. Jackson said, and she said that that 
was what she wanted to do, and did Write a letter to that efiEect, saying she 
would see the claim paid." 

Mr. Jackson said ; 

"After she had flrat sent me word that I could not see Mr. Sanders because 
he was too sick, but that she would see me paid, I then asked Mr. Barlow to 
hâve her put it in writing, whioh she did. She was the flrst one who sug- 
gested that she would see me paid; otherwise, I should proceed to take posses- 
sion of the property under my chattel môrtgage." 

The plaintiff was not examined upon this question as to the cir- 
cumstances under which this paper was given, and so there is noth- 
ing in the record on the subject except the statement of thèse two 
witnesses. Now, if this is to be regarded as a valid agreement, made 
upon Bufficient considération, — a forbearance by Jackson to sue, or to 
press his claim against the personal property, — it seema to me that 
the effect of it would be to postpone the plaintiff's môrtgage to that 
of the défendant Jackson; because, if two persons hâve a claim upon 
the same fund in respect to demands of equal dignity, and one of 
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them is liable to tbe otbeir for the pajmeut of the satue Semand, I 
should say that he who is liable for the altimate payment of the 
moaey would be postponed to the other. At the argument I sug- 
gested that tbere would be Bome difficulty about this writing, and 
counsel said that if so it must be as an eatoppel on the part of this 
woman to assert any claim under her mortgage; and it seemed to 
me Bo then. But upon looking at the matter more closely, cotisider- 
ing the fact that she does not seek to avoid her promise in any way, 
that there is nothing to show that she then knew of the Jackson 
mortgage, or bad any knowledge of it, and eonsequently she eould 
not know that she was postponing this demand upon that property, 
I should say that it lacks tbe essential éléments of an estoppel. In 
so far as Jackson may bave been misled to his préjudice by her 
promise to pay, tbere may be one élément of estoppel, but tbe others 
seem to be wanting. Aside from any question of estoppel, assuming 
that there is nothing in tbe nature of deeeit in any of thèse transac- 
tions, if tbere be a valid promise from the plaintiff to the défendant 
Jackson to pay his debt, it must be that he bas a prior right to re- 
cover from this fund. It is said that the fund is hardly sufficient to 
pay one of thèse parties, not both. If that be true, there cannot be 
much propriety in allowing her to take the fund in the first instance, 
to be subject to another action upon this agreement, on tbe part of 
Jackson, to recover it. But in that respect the agreement is not well 
pleaded in tbe answer. First, it oocurred to me that it might, per- 
haps, be necessary for Mr. Jackson to file a cross-bill to assert his 
claim to the fund. But of that I bave some doubt. It would seem 
to be sufficient for him and the others to rely upon any valid claim 
that they may bave to tbe fund, without seeking to assert hère such 
a right to it as can be given by decree; and as to his ability to assert 
such a demand in this court against the surviving partner and the 
administrator, who are citizens of this state, as well as against tbe 
plaintiflf, who is a citizen of another state, there may be some doubt. 
I do not see before me the joint answer of the défendants which was 
filed to the amended bill, but in that answer tbere is some mention 
of thispaper, — a very slight one; but it is not suffieiently pleaded to 
establisb it as a valid agreement between the parties. Of course, to 
make it such, it must be shown to hâve been given upon good consid- 
ération, and as a guaranty of the debt of another, and the facts in 
relation to it must be set up. There may be also some question as 
to whether tbe agreement is sufficient under the statute of frauds, as 
not expressing a considération. But to that I hâve not given much 
attention, except to notice that in this clause of the statute of frauds 
there is nothing said as to tbe considération, while in other clauses 
of the same statute it is provided that the considération shall be ex- 
pressed in the agreement ; and I observe that in two cases in the su- 
prême court of the United States such agreements were upheld, al- 
though the considération was not expressed in them. But upon the 
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construction given to tbe statutes of frauds in the states trom -which 
they were removed, — tha«t is, from Virginia and New York, — they are 
early cases; one in 6 Cranch, I believe, and the other in 1 Pet. It 
seems the suprême court of the Uaited States foUowa the construc- 
tion given in the courts of the state, and I am not aware that this 
question bas been ruled on in the suprême court of this state. But 
I hâve arrived at the conclusion that to establish the ultimate rights 
of thèse parties, and prevent further controversy in respect to the 
matters involved, the défendant should be allowed to set up this 
agreement in their answer in a manner to establish it, if that can be 
done; and upon that the plaintiff may, if she sees proper, bave an 
opportunity to give her testimony in respect to it; and the other par- 
ties can give further testimony upon that issue if they see proper. 
That I regard as now the only question in the case. If that should 
be determined for the plaintiff, she would be entitled to a decree ; if 
against her, of course tbe bill must be dismissed. 

Bkeweb, J. In the case of Sanders v. Barlow the facts are thèse : 
Mr. Sanders, in bis lile-time, executed two cbattel mortgages — one to 
tbe fatber of bis wife, and one, a few days later, to Mr. Jackson; 
that to the fatber of bis wife being transferred by him to Mrs. San- 
ders. Neither mortgage was placed on record or on file prior to the 
death of Mr. Sanders, yet, for the purposes of this case, both must 
be taken to bave been given for value, and to bave been valid as 
against the mortgagor and those claiming under him. Pending the 
last siekness of Mr. Sanders, and after the Jackson mortgage became 
due, Mrs. Sanders executed this paper. It it addressed to Mr. Jack- 
son, and reads as f oUows : " Deae Sir : Mr. Sanders is too sick to 
attend to business, and I wish to say that I will be responsible for 
whatever be owes you and the El Paso Co. Bank, and will see that 
the same is paid." And this is signed by ber. Tbe case was sub- 
mitted on the testimony tben taken to my brother Hallett, at the last 
term, I believe, who, finding both mortgages to be valid as against 
the mortgagor and those claiming under him, said that in référence 
to this paper tbe testimony and pleadings were not sufficiently full 
to détermine whether tbe effect of this instrument was to subordinate 
the claims of Mrs. Sanders to this of Mr. Jackson, — that is, to post- 
pone her mortgage to bis, — and tberefore directed some additional 
pleadings to be filed, and gave the parties leave to take additional 
testimony to explain the circumstances which attended the making 
of this letter, and such pleadings were filed and testimony taken. 
Mrs. Sanders dénies ever givingthe letter; but, comparing ber signa- 
ture to the déposition with the signature to the letter, there is very 
little reason to doubt but what she did sign the letter. Further than 
that, other testimony is to tbe effect that she did exécute it, and it 
must be beld that she did sign and send it. But, denying this, sbe 
gives no explanation of tbe circumstances under which it was writ- 
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ten. From the testimony of Mr. Jackson and Mr. Barlow it appears — 
and in some measure the testimony of Mr. Jackson is corroborated 
by that of Mr. Aux — that Mr. Jackson, af ter the maturity of the note 
secured by his mortgage, while taking no légal measures, baving 
commenced no suit, yet went to the place where the stock mortgaged 
was, and took an inventory, and was preparing to institute proceed- 
ings. At this time Mr. Sanders was sick with what proved to be his 
final sickness, and Mrs. Sanders went to the bank to see Mr. Jack- 
son, but not finding him in, told Mr. Barlow that Mr. Sanders was 
very much worried about his indebtedness to Mr. Jackson; that he 
was very nervous, and if any one called at the house he at once asked 
if it was Mr. Jackson; that he was too sick to attend to business, and 
she wanted to do something about it. He told her he would see Mr. 
Jackson and let him know. In this interview she said she was pos- 
sessed of some means, and that whatever Mr. Sanders owed to Mr. 
Jackson she would pay. Mr. Barlow told Mr. Jackson of the inter- 
view, and he said it was ail right if she would sign a paper or letter 
to that effect. He went to her and told her, and she was satisfied 
and executed this paper, and Mr. Jackson desisted from ail furthef 
proceedings or effort to enforee his claim. 

Now, the question is, whether the effect of this agreement post- 
pones her claim to his. The validity of such an instrument under 
the statute of frauds bas been carefuUy argued by counsel. It bas 
been said that it is not valid under such statute for three reasons : 
First, the parties did not specify the amount of the promise, but it is 
a promise to pay whatever he owes you, and it is said that it is not 
valid because it leaves open to paroi testimony the amount which 
the party promised to pay; and, secondly, that no considération is 
expressed in the letter; and, third, that there was no considération. 

Reversing the order of thèse questions, we think there was a con- 
sidération. Porbearance to enforee a debt is a considération for a 
promise. That Mr. Jackson might bave taken légal means to enforee 
his right is unquestionable ; but he forbore, and the aet of forbear- 
ance is considération for a promise. 

Secondly, it is not necessary in a promise of this kind that the con- 
sidération should be named. The language of this section of the 
statute is, "any promise must be in writing;" not any agreement, 
as in some other portions, and as to which there hâve been wide dif- 
férences of opinion in the décisions of courts for many years. So 
far as the first question is coneerned, i. e., as to the failure to state 
the sum which she promised to pay, my own judgment is that even 
as an obligation under the statute of frauds the contract would be 
good, — "whatever can be made certain is certain;" that whenever a 
party promises to pay whatever is owed by one to another, it is suffi- 
cient, although no sum is named. Just as a promise by one party 
to convey ail the real estate he owns in a county is good as a con- 
tract, although it takes testimony to prove what that real estate is. 
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But it is not necessary to go so far as this in thîs instance, but it is 
only necessary to say that thia is an agreement which, whether good 
or not under the statute of frauds, is binding so far as to postpone 
her rights to his, and it is plain to me that her claim should be post- 
poned. 

This is an équitable action, and I think it is enough to hold that, 
equitably, she is bound by that agreement. Generally, it is équitable 
that a party perform his promises; and it is inéquitable that he be 
released from its obligations by reason of any mère technicality. 
So, it is équitable that she, having written this letter and made thèse 
promises, with knowledge of what it imported, cannot now be per- 
mitted to repudiate it. It is always a presumption that one making 
a promise like this to pay an ihdebtedness knows ail that is included 
in that promise. But, further, we bave the testimony of Mr. Bar- 
low that she did know of the debt and mortgage; hence no question 
of misunderstanding or mistake arises, and equitably she is bound by 
this promise. 

My conclusion, therefore, is that, equitably, she is bound by this let- 
ter, and that thereby she postponed her rights in the property to Mr. 
Jackson; and that, in accordance with the conclusion reached by 
Judge Halleit in a prior opinion, the bill must be dismissed. 



Kelly and another v. Town of Milan. 
{Circuit Court, W. D. Tennessee. October 22, 1884.) 

L MuNiorPAii Bonds — Railhoad Subscription— Tennessee Code, {} 1142-1165 
— AoTS OF Tennessee, 1871, e. 60 — Uodb i 491a— Act 1872, c. 20— Constitu- 
tion OF Tennessee, Art. 2, § 29. 

There la nothing in the constitution of Tennessee, art. 2, { 29, or the act of 
1871, e. 50, Code, § 491a, to enforce it, nor in the Code, ^ 1142-1165, nor in the 
act of 1872, c. 20, to autliorize municipalities in Tennessee to issue bonds in 
aid of a railroad enterprise, either directly or in payaient of subscriptions to 
its capital-Stock, 

2. Samb Subject— Imflied Powers. 

Neither can the power to issue such bonds be iraplied from any power con- 
ferred by thèse acts, nor from the gênerai law governing municipalities. It 
can only exist by some spécial law applicable to the particular municipality, or 
sorae gênerai law granting it. The doctrine of the case of Qreen T. Town of 
Dyersburgj 2 Plippin, 477, on this subject, reasserted. 

3. Same Subject— Case in Judgioint. 

Where a town, by a vote of the people, subscribed $12,000 in aîd of a railroad 
enterprise in considération that the road should pass throughsaidtown, issued 
its bonds for that sum, and received a like sum in the stock ot the railroad 
Company, hdd, that the bonds were void for want of législative authority 
to issue them. 

4. Bamb Subject — ^RBCiTAiiS — Bstoppel. 

And where the bonds recited on their face that they were isssued " in pur- 
suance of law," and one of the statutes relied on provided that towns having 
more than 1,(XI0 inhabitants might issue bonds in payment of their matured 
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Habilities, the récital does not estop the town from Bhowîug that in fact it 
did not hâve the requisite population ; because neither by the statutes nor by 
any other law was the duty devolved on the officiais issuing the bonds, or the 
town itself, to ascertain the population. It was a matter in pais, as tuuch 
open to the payée and holders of the bonds to ascertain as to the town itself. 

5. Samb Subjbct — Rbs Adjudicata— Consent Dbckbb— Ratification. 

Nor is the town estopped from making the défense of a want of législative 
power by reasoa of the tact that certain tax-payers and the board of mayor 
and aldermen filed a bill io chancery setting up the want of power and en- 
j&ining the original holder from negotiating the bonds; in which suit, the 
railroad Company having demurred, there waa a compromise agreement be- 
tween the parties that the town should take the stock and issue the bonds, 
that the court should déclare them valid, overrule the demurrer and dismiss 
the bill ; and that in pursuance of the agreement a decree was, by consent of 
parties, entered on the minutes of the court reciting the agreement and de- 
creeing according to its terms. Such decrees, when pleaded as rea adjudicaia, 
are not binding, and a town cannot by such a process either ratify its void 
bonds 'or preclude itself from making the défense when sued upon the cou- 
pons by a subséquent holder for value. Conflicting authorities on this subject 
reviewed, and the rule stated with its limitations and restrictions. 

6. Practicb— Waivimg Jury— Rbv. 8t. § 649. 

The stipulation to submit a case to the court without a jury must distinctly 
waive a jury according to the terms of the statute. 

This suit was brought to recover of the défendant an indebiedness 
evidenced by 144 coupons of $35 each, eut from its certain 12 bonds, 
together with 7 per cent, interest thereon. The défendant filed a 
plea of non est factura under oath, and a plea that plaintiffs were not 
bonafide holders, without notice, etc. The plaintiffs joined issue, and, 
under the Tennessee praetice, by leave of the court, further filed a 
replication, to which the défendant rejoined, and plaintiffs demurred 
to the rejoinder. The replication, rejoinder, and demurrer are as 
foUowB : 

KEPLIOATION. 

And the said plaintiff cornes, and for replication to the defendant's plea 
above, says that heretofore, in the chancery court for the county of Gibson, 
in Tennessee, at Humboldt, and before one of the chancellors of said state, 
the défendant instituted suit against the payée of said bonds, and certain 
other persona, holders thereof, by filing its bill in said chancery court against 
said Mississippi Central Kailroad Company, H. S. McComb, and others, alleg- 
ing that said bonds were in valid, and praying to hâve same so adjudged, and 
to be surrend ered to the défendant herein and cancelled; and thereâter, to- 
wit, on the day of January, 1875, in said chancery court, a court of com- 
pétent jurisdiction, said parties, complainants and défendant, being before 
the court, a decree final was rendered, adjudging and decreeing that said 
bonds and coupons were légal, and valid and binding obligations against said 
complainant therein, the town of Milan, who is the same défendant herein, 
a f uU and true copy of which decree is herewith flied as a part and parcel ojÉ 
this Replication, as though herein set forth in so many words. Wherefore the 
plaintiff says that said matters are res adjudicata, and this the plaintiffs re- 
ply to défendants' said plea above, and are ready to verify, etc. 

Holmes Cummins, Attorney for Plaintiff. 

REJOINDER. 

(1) And now comea the défendant, and, for rejoinder to the plaintiffs 
replication setting up the défense of res adjudicata, says that the said decree 
relied upon for said défense, while rendered in the cause mentioned in said 
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replication, îs not conelusîve on it and ought not to aiïect its right, and be- 
cause it avers, sets forth, and pleads that said decree was brought abouc and 
procured by imposition, combination, and fraud between the said A. M. West, 
as vice-président of the New Orléans, St. Louis & Chicago Bailroad Company, 
and the agents and attorneys of this défendant, by which a décision and sen- 
tence in said cause of the court upon the matters involved for trial were pre- 
vented, and that said decree was designed as no honest exposition of tho 
tnerits of the case, but was brought about, allowed, and consented to for the 
purpose of giving the same effect as res adjudicata upon points in litigation 
not honestly contested. (2) And for further rejoinder to said plea of res ad- 
judicata this défendant says it ought not to be concluded or estopped by said 
decree, because it was not the resuit of honest litigation or the judgment of 
the court upon the issues involved in said cause, but was brought about and 
founded upon tlie unauthorized consent of certain agents and attorneys of 
défendant, who had no power to give such consent or bind défendant in the 
premises. (3) And for further rejoinder to said plea of res adjudicata the 
défendant says that it ought not to be concluded by said decree, for the reason 
that the same was not rendered upon the issues involved in the cause in which 
it was pronounced, and the court rendering the same was without power to 
bind or conclude this défendant thereby. (4) And for further rejoinder the 
défendant says it is not concluded by said decree, because it was not rendered 
in favor of a party to the record, but in the interest and behalf of a stranger 
thereto, who coUuded with the agents and attorneys of this défendant, and 
thereby prevented and defeated the honest and earnest litigation which said 
cause was instituted for the purpose of having tried and determined. (5) 
And for further rejoinder, the défendant says it ought not to be concluded by 
said decree, because the suit in which it was pronounced was begun by de- 
fendant for the purpose of honestly and earnestly contesting and having de- 
clared void certain so-called bonds executed in the name of the défendant, 
but without authority or power to bind défendant by the same, and thereafter 
certain persons combined with the agents and attorneys of this défendant to 
defeat the purposes of said litigation and to procure a decree without trial 
and sentence of the court, but by the unauthorized consent of the agents and 
attorneys of défendant, and, without the point being, in fact, litigated, to 
hâve said bonds declared valid and binding obligations of this défendant, in 
the manner so stated in said decree, ail of which was the resuit of fraud and 
collusion, therefore without force and efEect as res adjudicata; the said bonds 
so pretended to be declared valid by said fletitioua litigation being the same 
bonds on which Ihe coupons sued on in this action were attacked. 

Sp'l Hill, and 
Gantt & Pattekson, 
Attorneys. 

DEMDEREB. 

In this cause said plaîntifEs demur to the several rejoinders flled herein by 
the défendant to the replication of the plaintifE herein, and for causes of de- 
murrer say: First. Neither of said rejoinders, nor the matters therein set 
up and pleaded, constitute any défense in law, and are not sufflcient in ]a,\v 
for answer or défense to plaintifEs' said replication of res adjudicata or es- 
toppel by judicial decree. Second. That défendant, having been a party to 
said cause and decree set up and pleaded in plaintifEs' said replication, cannot 
be heard in this collatéral proceeding to aver or plead that said decree final, 
etc., was procured by fraud or collusion or imposition. Said défendant being 
a party to that cause and that decree, can only avail itself of such matter 
against it by a direct proceeding to annul the said decree for such fraud, etc. 
Third. That défendant in this collatéral proceeding cannot avail itself of the 
matter that the action of its agents, in consenti ng to said decree set up by 
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plaintiffs in their said replication, was unauthorized, etc., because défendant 
can only act through its mayor, its chief executive, and to impeach said de- 
cree for that account must so do in a direct proceeding for that end, défend- 
ant havlng been a party thereto. Fourth. ïliat said cliancery court being a 
court of gênerai jurisdiction, and in said cause that jurisdiction having been 
invoked by défendant as complainant therein, it is concluded by said final de- 
cree as to ail questions involved in the subject-matter therein, and said decree 
adjudges the same issue against défendant that it now seta up anew. Fifth. 
And that défendant, being a party to said cause and said decree, is bound 
thereby until same has been set aside in a direct proceeding for that end, and 
cannot in this collatéral proceeding plead that either a étranger or a party 
thereto colluded with défendants' agents to prevent and defeat honest and 
earnest litigation therein. 
Wherefore, etc. Holmes Cummins, 

Attomeys for Plaintiffs. 

The following stipulation of the parties was thereupon entered into 
and filed as a part of the record in the suit : 

STIPULATION. 

In this cause it is agreed between the parties that the statements herein 
are true, and the same may be used and relied on by either or both parties, as 
évidence on any hearing or trial of this cause, or on any motion for a new 
trial, same being the facts connected with matters in controversy, viz.: 

First. That the coupons sued on were issued with and represent interest 
upon bonds issued by défendant in payment of a stock subscription made by 

défendant on the day of - — , 187 — , to the Mississippi Central 

Bailroad Company. Said subscription was for the sum of $12,000, and in 
payment thereof (12) twelve bonds, each for the sum of $1,000, were issued, 

bearing date the day of , 187— , and payable 20 years thereafter, 

with said coupons and others of like amounts thereto attached, representing 
the interest on said bonds. 

Second. That at the time of making such subscription said railiroad Com- 
pany was about to extend its Une from Jackson, Tennessee, to Cairo, Dlinois, 
and said subscription was to aid in making such extension, and to secure its 
location through defendant's town. 

Third. That said railroad extension was completed on the day of 

, 1873, the same running through defendant's town limita as it stipu- 

lated for; and the same has been operated ever since that date. 

Fourth. The following is a copy of one of said bonds, the others being the 
same except as to numbers: 

"No. 1. $1,000. 

"State of Tennessee, Toion of Milan: 

"Be it known, that the town of Milan, by its mayor and aldermen, in con- 
sidération of the location of the Mississippi Central Eailroad by said town, 
the citizens thereof, in pursuance of the laws of Tennessee authorizing the 
same, hâve agreed to issue bonds payable on twenty years' time, to the amount 
of twelve thousand dollars, with annual interest at seven per cent., with 
coupons attached, in bonds of one thousand dollars each. 

"And whereas, the people of Milan voted the same by a majority, and in 
the form required by law. the vote being in pursuance of due notice, and in 
ail respects according to the laws of Tennessee, said bonds to be payable to 
the Mississippi Central Bailroad, under lease and control of the Southern 
Eailroad Association. 

' "Now, -be it known, that the town of Milan, by its mayor and aldermen, 
in pursuance of the authority given by the people thereof, and in obédience 
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to the duty requîred ofthem, issues and delivers this bond, fceîng one of 
twelve, and said town of Milan liereby acknowledges itself to owe and be in- 

debted to or bearer in the sum of one thousand dollars, whieh sum said 

town of Milan binds itself to pay in lawful money of the United States to 
the Mississippi Central Eailroad Company, or to the order of the Southern 
Kailroad Association or bearer, in the city of New York, on or before the first 
day of July, in the year of our Lord one thousand eight hundred and ninety- 
three, with interest at the rate of seven per cent, per annum, payable annu- 
ally on the flrst day of July of each year, on présentation of the proper coupons 
hereto annexed. And the town of Milan, by its mayor and alderman, hereby 
pledges the iegal responsibility and the faith of said town for the payment of 
said coupons and bond according to the terms and effect hereof. 

"In testimony whereof, the mayor and aldermen of the town of Milan hâve 
eaused the signature of the mayor to be hereto set, and the seal of the corpo- 
ration to be afflXed, this flrst day of July, 1873, A. D. 

"A. JOBDAN, 

[L. s.] "Mayor of the Town of Milan." 

Fifth. That on or about thetenth of July, 1874, said A, Jordan and others, 
résidents and tax payers of said town of Milan, instituted proceedings in one- 
of the courts of chancery of said state, to-wit, in the chancery court at Hum- 
boldt, in Gibson county, for the purpose of avoiding the liability of said town 
upon said bonds, the said railroad company and others being made défendant» 
thereto. 

The following is a full and true copy of said proceedings and of the decree, 
the same being final, rendered by said chancery court thereon. Said decreo 
was not appealed from and still remains in full force, viz.: 

"the Bltli. 

"To the Hon. John Somers, Ohanoellor, holding the Chancery Court at 
Humholdt, &îbson Cmmty, Tenn. : Complainants A. Jordan, W. J. House, 
J. G. Boyd, M. L. Baird, Wilson G. Williamson, S. F. Eankin, and J. H. 
Dickinson show to your honor that they are citizens and résidents of the 
town of Milan, in the Thirteenth civil disti'ict of said county; that said town 
of Milan is by law an incorporated town or city, and complainants réside 
within the corpprate limits, and are tax -payers within said corporation; and 
the said Jordan is the legally elected and qualified and acting mayor of said 
town, and the other complainants are the aldermen of said town, duly elected 
and qualified, and together constitute the board of mayor and aldermen in 
and for said town or city. 

"Complainants further show that they were duly qualifled, and entered 
upon the discharge of their duties as mayor and alderman of said town, on the- 
twelfth of January, 1874, and their term of office continuing for one year 
from the date of qualification. 

"Complainants further show that upon an inspection and examination of 
the minutes and record of the proeeeding of their predecessors in office, they 
flnd the following entry, of date May 11, 1872: 'The board was convened 
by order of the mayor. Présent — ^A. Jordan, mayor; W. M. McCall, M. B. 
Harris, J. H. Dickinson, J. M. Douglass, W. E. Reeves, W. H. Algea, alder- 
men. On motion, it was ordered that 12 bonds, of $1,000 each, with coupona 
attached, payable 20 years after issuance, bearing interest at 7 per cent, per 
annum, be issued by the corporation of the town of Milan, Tennessee, to the 
Mississippi Central Railroad Company, upon the following conditions, namely : 
That the Mississippi Central Railroad Company be èxtended from Jackson, 
Tennessee, to the town of Milan, and intersect or cross the Memphis & Lou- 
isvillé Railfoad at the point agreed upon by Col. Read, chief engineer of the 
Mississippi Central Railroad, and the c-ômmittee on behalf of the corporate; 
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authorities o£ the town of Milan, near S. P. Clark's résidence; the interest on 
said bonds to be paid annually; and that the town marshal open and hold an 
élection on the twelfth day of June, 1872, within the corporate limita of sai^ 
town, for a ratifleation or rejection of said proposition;' and on the seven- 
teenth day of June, 1872, said board again met, when the following proceèd- 
ings were had, as appears from the said minutes: ' The board met pursuant 
to adjournment. Présent — A. Jordan, mayor; "W. M. McCall, M. B. HarriS, 
J. M. Douglass, W. H. Algea, and W. E. Reeves, aldermen. The minutes 
of the former meeting were then read and adopted. The élection was held 
on the twelfth day of June, 1872, for the ratification or rejection of the ac- 
tion of the board of mayor and aldermen of the town of Milan, in regard to 
the issuance of the $12,000 in bonds to the Mississippi Central Railroad Com- 
pany, upon certain conditions. The returns of said élections show a vote of 
117 for subscription, and two no subscription; ' and at the same meeting ap- 
pears the following entry: ' W. M. McCall and W. H. Algéa were appointai 
a committee to correspond with Judge Miltoij Brown, of Jackson, Tennes- 
see, in regard to the proposition of Milan corporation in regard to issuing the 
$12,000 in bonds to the Mississippi Central Bailroad Company.' Complain- 
ants show that the foregoing entries, ail of which i^ppear upon the minutes 
of said board of mayor and aldermen, constitute ail the prôceedingS in regard 
to the subscription of said $12,000 in bonds, and in regard to the élection 
held for ratifleation or rejection of their action in directing the issuance of 
said bonds. Complainante charge that there is nothing to show the manner 
in which said élection was held, or by whom the returns thereof were made, 
nor is there anything to show that the required number of votes were polled 
in favor of said proposition, as required by law, 

"Complainantsfurther charge that the^order or ordinance of said board 
directing the issuance of said bonds was'wlioUy without authority, illégal, 
and void: First, because, as they charge, that said ordinance waa adopted 
and said élection ordered without any préviens, contemporaneous, or subsé- 
quent application, in writing or otherwise, to said board for said purposé by 
commissioners appointed to open subscription books, for stock to said board, 
or by the board of directors themselves, or by any one else authorized so to 
do, as required by section 1144 of the Code of Tennessee; and, seoondly, be- 
cause said élection was ordered to be held and was held by tho town mar- 
shal or constable, and not by the sheriff of the county of Gibson, as required 
by section 1143 of the Code of Tennessee in such cases ; and, thirdly, be- 
cause, as they charge, the said marslial, after the poils were opened at said 
pretended élection, and before they were declared closed, either by himself 
or some pretended deputy, removed and sufEered to be removed from the 
place in said town fixed for holding élections and receiving ballots, the bal- 
lot-box, or box in which the votes were deposited, to various other places in 
said town, and did at thèse various places receive and put into the ballot-box 
the votes of certain persons offered for said purpose at thèse various places 
not flxed by law as a place of voting at said élection, and this, too, without 
any authority whatever; and,/oMriAZ2^, because, as they charge, there was not 
only no application made to said board, as required by section 1144 of the 
Code, but tliat none could hâve been properly made at said time, because, as 
they expressly charge, the entire line of the conteraplated road in which the 
stock was to be taken had not been surveyed by a compétent engineer, and 
substantially located by designating the termini and approxitùating the gên- 
erai direction of the road, and no estimate of the grading, embankment, and 
masonry had been made by the engineer of said road, or any one else author- 
ized to do 80 under oath or otherwise; and no such estimate a» required by 
section 1145 of the Code of Tennessee has ever been flled with the board of 
mayor and aldermen of eaid town by any one. And, tesiî.y, compjainants 
charge, on information and belief, that at the time of ordering said élection. 
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and at the tîme ît was pretended to be held, the population of the town of 
Milan was less than one thousand inhabitants, and therefore net authorized 
by law to take stock in railroads, issue bonds, or levy a tax for their payment. 
Nolwithstanding ail thèse f aets, the said board of mayor and aldermen did on 
the twenty-third day of June, 1873, make the following order, to-wit: ' On 
motion of W. M. McCall the mayor was instructed to issue twelve bonds to 
the said Mississippi Central Railroad Company of the dénomination of $1,000 
each, with interest from date of issuance at the rate of 7 per cent, per an- 
mim,' and thereupon said mayor did prépare 12 bonds, designated as the 
' Bonds of the Town of Milan,' of $1,000 each, payable to the Mississippi Cen- 
tral Eailroad Company, or bearer, 20 years from date of issuance, and dated 
July 1, 1873, bearing 7 per cent, inteiest per annum, to which bonds then 
were attached coupons for the payment of. said interest on the first day of July 
of each ye^r said bonds hâve to run. Each one of said bonds, and the cou- 
pons tiiereto attached, were signed by A. Jordan, mayor and recorder, and 
were issued on that date. And on the fourth day of August, 1873, said bonds, 
with the coupons attached, were delivered to said Mississippi Central Rail- 
road Company through James Hall, the treasurer and cashier of said road, who 
executed the following receipt: 

"'Milan, August 4, 1873. 
" ' Received from A. Jordon, mayor of Milan, Tennessee, twelve thousand 
dollars in bonds of the town of Milan, Tennessee, 12 bonds of $1,000 each, 
payable flrst July, 1893, interest at the rate of 7 per cent, per annum, payable 
annually on the flrst July in each year. 

" ' James Hall, Cashier Southern B,. Association.' 

"Said bonds and interest were made payable, as believe, in the city of 

New York, N. Y. 

" Complainants f urther charge that said bonds, with the coupons, one year'a 
interest on which was due July 1, 1874, are still in the possession of said 
Hall, or some other offlcer or agent of said Mississippi Central Railroad Com- 
pany, or under their control and management; and complainants are advised 
that they are attempting to collect the interest due on said bonds. Complain- 
ants are advised that they are not bound, as a corporation or otliervvise, to 
paysaid bonds; that their issuance was contrary to law; but they are advised 
that should said company sell said bonds to innocent purchasers, they would 
be bound in law to pay the same; and they are advised and believe, and so 
charge, that the offlcers of said road will sell and assign said bonds with the 
View oï making said corporation of Milan liable, if they hâve not already done 
so in part. 

"Complainants further charge that said Mississippi Central Railroad Com- 
pany, by its offlcers and agents, as they are advised and believe, and so charge, 
are attempting to negotiate said bonds, and will do so unless restrained by 
the timely interposition of your honor's writ of injunction. The promises 
considered, complainants pray that they be allowed to file this bill in their 
officiai capacity, and as individual tax-payers of the town of Milan, for them- 
selves, and on behalf of ail the tax-payers of said town, against the said Mis- 
sissippi Central Railroad Company, under lease find control of the Southern 
Eailroad Association, which said railroad is located and operated through the 
Thirteenth ciyil district in Gibson county, Tennessee, with an office and place 
of business in the town of Milan, in said Thirteenth civil district, and a local 
agent or agents there, and against James Hall, treasurer, and a citizen of 
Madison county, Tennessee; and against H. S. McComb, who is the prési- 
dent of said Mississippi Central Eailroad Company, under lease oi the South- 
ern Eailroad Association, and is a citizen and résident of ÎTew York city, in 
the state of New York; that spa's and copy issue to sherifl of Gibson county, 
Tennessee, commanding the said Mississippi Central Eailroad Company to 
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answer this bill; that spa's and copy issue to Madison county, Tennessee, re- 
quiring said James Hall to answer this bill on oath, and state in whose pos- 
session and under whose control said bonds are, and if assigned, sold, hj'poth- 
ecated, or otherwise disposed of, let him state when, where, to whom, and 
for what considération ; that publication be made as to said H. 8. McCorab, 
requiring him also to answer under oath to the interrogatories put to James 
Hall, and that in the mean time let an injunction issue, restraining said Mis- 
sissippi Central R;iilroad Company, as well as the said James Hall, and H. S. 
McCornb, and ail the offlcers, agents, and attorneys of said company, or of the 
said Hall and McComb, from selling, transferring, assigning, pledging, or in 
any other manuer disposing of said bonds or coupons thereto, or from collect- 
ing the same; and on final hearing, they, for themselves and other tax-pay- 
ers, pray that said bonds and coupons be delivered up and canceled ; that said 
injunction be made perpétuai; and if it sliould appear in the progress of the 
cause that any of said bonds hâve been disposed of to third persona, they ask 
to hâve them made défendants, if necessary, for the protection of the rights 
of their . And they pray for gênerai relief. ïhis is the flrst applica- 
tion for writs of injunction in this cause. 

"John L. Williamson, Sol. 

"State of Tennessee, County of Haywood : Personally appeared before me, 
Alexander Duckworth, G. and M. chaucery court, at Brownsville, Haywood 
county, Tennessee, Arch Jordan, one of the complainants in the foregoing 
bill, and made oath in due form of law that the facts set forth in the forego- 
ing bill as of hià own knowledge are true, and those on information he be- 
lieves to be true. "Arch Joiidan. 

"Subscribedand sworn to before me, this July 10, 1874. 
"Alex. Duckworth, C. and M. 

"State of Tennessee, Haywood County: The clerk and master of the chan- 
cery court at Humboldt, Tennessee, will issue the writ of injunction as prayed 
for in the foregoing bill, upon complainant's giving bond with security in the 
Bum of one thousand dollars, conditioned and payable as required by law in 
8uch cases. H. J. Livingstone, 

"July 10, 1874. Chancellor Tenth Chancery Division of Tennessee. 

"the demureer. 

"In the Chancery Court at Humboldt, Tennessee. 

"A. Jordan and Q. Boyd, M. L. Baird, W. &. Williamson, 8. F. Rankin, 

J. H. Diekinson vs. Miss. Cent. Railfoad, H. 8, McCombs, 

and James Hall. 

"The défendants demur to complainant's bill, and for cause of demurrer 
say: First, because there is no equity in the bill of complainants to entitle 
themto a decree; second, because the bonds having been determined by order 
of the board of mayor and aldermen, as alleged in the bill of complainants, 
they cannot set up irregularities or departure from duty on part of themselves 
to évade responsibility on the bonds; third, because complainants do not al- 
lège or prétend that the railroad company haS failed to keep its contract; 
fourth, because the allégation on which the decree is asked to relieve the 
town of Milan from payment of its bonds rest on the misconduct and irregu- 
larities of its corporate authorities, and the corporation cannot take advantage 
of its own wrong. 

"Défendants, therefore, pray judgment whether they should any other or 
further answer make to complainants' bill. 

M. Brown, Solicitor for Défendant. 
v.2lF,no.]3— 54 
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"And the following ia the final decree thereon: 

"A. Jordan, W. I. House, J. Q. Boyd, M, L. Baird, W. T. Williamson, S. 

F. Rankin et aïs., Mayor and Aldermen of the town of Milan, 

vs. The Mississippi Central Railroad Company, 

H. S. MaComh, and James Hall, 

"Be it remembered that this cause, this ninth of January, 1875, came on to 
be heard and was heard before Hon. John Somers, chancellor, etc., and itap- 
pearing that thia suit had been settled by the following agreement, to-wit: 

" Whereas, the board of mayor and aldermen of the town of Milan, in Gibson 
county, Tennessee, hâve flled a bill in the chancery court at Humboldt, against 
the Mississippi Central Kailroad Company, to enjoin the collection of certain 
bonds issued by the town of Milan to aid in the construction of said road, to- 
wit, twelve bonds of $1,000 each, with coupons attached, and said suit is now 
pending in said court; and wliereas, it is agreed by and between said corpora- 
tion of the town of Milan and the New Orléans, St. Louis & Chicago Kailroad 
Company, into which said Mississippi Central Eailroad Company bas been 
merged by contract of consolidation between said last-named company and 
the New Orléans, Jackson & Great Northern Raiiroad Company, that said suit 
V)e compromised as follows, to-wit: The said New Orléans, St. Louis & Chi- 
cago Railroad Company is to issue to the town of I^Iilan certiflcates of stock in 
the sum oî $500 each, dollar for dollar for the said bonds, and the said town 
of Milan on their part agrées, on receipt of said stock, to let a decree be entered 
in said cause in favor of the validity of said bonds, which are to be redelivered 
with the seal of the town aflSxed, and the cost of said suit to be paid by said 
New Orléans, St. Louis & Chicago Railroad Company. 

"In testimony whereof , we herewith sign our names and aflSx our officiai 
«eal, this Deeember 18, 1874. A. Jordan, Mayor. 

"A. M. "West, 
"Second Vice-Président N. 0.. St. Louis & C. R. Co. 

"In pursuance of this agreement, and by consent of the parties, it is or- 
dered, adjudged, and decreed that the New Orléans, St. Louis and Chicago 
E. R. Co. shall issue to the town of Milan certiflcates of stock in said com- 
pany in sums of $500, each, dollar for dollar, for said twelve bonds of $1,000 
each, referred to in the bill; and it is further ordered, adjiidged, and decreed 
that, on the présentation of thèse certiflcates of stock, the town of Milan shall 
bave the corporate seal of said town afflxed to each of said twelve bonds, and 
delivered to H. S. McComb, to whom they rightfuUy belong, or his author- 
ized agent, and said bonds and coupons attached are declared to be valid and 
binding on said town and its authorities. It is, by consent, further ordered, 
adjudged, and decreed that the injunction be dissolved; the demurrer herein 
flled be and the same is hereby overruled; and this decree is declared a final 
settlement of the right of the parties. The New Orléans, St. Louis and Chi- 
cago Eailroad Company to pay the costs, and this case only retained on the 
docket so far as is necessary to enforce the final exécution of this decree." 

Sixth. It is further agreed that the plaintiffs may file and read the affidavit 
of S. F. Rankin, R. F. Harris, or other résidents of said town, and that the de- 
fendant may file and read the affldavits of E. A. Collins, S. H. Haie, and David 
Taylor; such affldavits to relate to the question of the population of said town 
in 1873, and to be considered as évidence herein. 

It is further agreed that, upon the considération of this motion for a new 
trial, the défendant shall not be prejudiced by the default herein taken, but 
the court will consider the case as now on trial on its merits, and render 
judgment accordingly; and, on any appeal taken. this shall be the bill of ex- 
ceptions, with other parts of the record. That the records of said town were 
destroyed by flre in 1879, and no census, authorized by law, of the town was 
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taken before 1880, wlien the population was ascertained to be 1,600. That 
in anotber suit by other parties against said défendant, not affecting the issue 
herein, it was proven by A. Jordan, tiie then mayor of said town, as follows: 
Question. "State if, at the élection on said proposition, three-foiu'ths of tlie 
qualified voters of said town voted in favor of subscribing the bonds, as com- 
pared with the gubernatorial élection next preceding the same; and if you 
know how many votes were so poUed in favor of said proposition, and how 
many against, pi ease stateit." Answer. "I don't know; my recollection is 
that there were 60 for it, and three votes against it. The voting population 
■was about 250." This waa in référence to another proposed subscription by 
said town to the Tennessee Central Railroad Company, which bas been de- 
clared invalid by the Tennessee suprême court. 

It is further agreed that said railroad was not completed to said town until 
after July, 1878. 

Seventh. That after said final decree in said chancery court the plaintifEs 
became the o wners of said bonds, with the coupons attached, purchasing some 
for value and before due. Said copy of bill in Humboldt chancery, affidavits, 
and briéfs of counsel will be filed with Hon. E. S. Hammond, judge, etc., on 
or before flfteenth of December, 1883, and the cause be then submitted upon 
this record. That in the proposition submitted to the voters in défendant 
town the question of subscribing $12,000 to the stock of said railroad Com- 
pany, payable in said bonds, was also submitted in one question, and at one 
and the same time, and waa so approved by the requisite majority. 

It is agreed that the original agreement under which said chancery decree 
was rendered is not on the flle and bas been lost. 

Holmes Cummins, Attorney for Plaintiffs. 
Sp'l Hill, Attorneys for Défendants. 

The statutes of Tennessee relied upon to support the bonds are the 
f ollowing : 

CODE OF TENNESSEE. 

1142. Any county, incorporated town, or city may subscribe for stock to 
an amount not exoeeding in the aggregate one-ûfteenth (amended to one- 
tenth) of its taxable property, nor more than one million dollars, in railroads 
running to. Or contiguous thereto, upon the following terms and conditions: 

1143. The approbation of the legàl voters of the county, town, or city, to 
the proposed subscription, must flrst be obtained by élection held by the sher- 
iflE in thé usual way in which popular élections are held. 

1144. The élection may be ordered by the county court or corporate au- 
thorities of the town or city, upon the application in writing of the commis- 
sioners appointed to open the subscription books for the stock of such road, 
or of the board of dlrectors, if the company is organized. 

1145. Before such application càn be made, the entire line of the road, in 
■which the stock is proposed to be taken, shall be surveyed by a compétent 
engineer, and substantially located by designating the termini, and approxi- 
mating the gênerai direction of the road, and an estimate of the grading, em- 
bankment, and masonry made by the engineer, under oath, and flled with 
the application. 

1146. The élection shall be advertised at least 30 days beforehand, by no- 
tices posted up at the différent places of voting, specifying the time when it 
is to be held, for what road, the amount of stock proposed. to be taken, and 
when payable. 

1147. At the élection thus held, those voters who are in favor of the sub- 
scription, will put on their tickets the words "for subscription;" those op- 
posed, "no subscription." 

1148. If a majority of the légal voters of the county, town, or city, as the 
case may be, estimating the vote by the last preceding governor's élection. 
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should be in favor of the subscription, the judge or chaîrman of the county 
court, or the mayor of the corporatien, shall subseribe the amount of stock so 
voted for, in the name of the county or corporation. 

1148a. Tbat section 1148 of the Code be so amended as to read as follows, 
to-wit: If the majority of the votes cast of a county, town, or city, as the 
case may be, should be in favor of the subscription, the judge or chaîrman of 
the county court, or président of the board of county commissioners, or the 
mayor of the corporation, shall subscribe the amonnt of stock so voteii for in 
the name of the county or corporation. 

11486. Should any county, town, or city fail to vote the aubscription to 
any railroad company at any élection held for the purpose, said county, town, 
or city may, at any time after thirty days, order another élection, if desired 
by the railroad company; such élection to be held by the commissioners of 
registration, as now provided by law. 

1149. The money raised under the provisions of this article shall be ex- 
pended within the county in which such stock is taken, or as near thereto as 
practicable. 

1150. As soon as the stock is subscribed, it is the duty of the county 
court, or corporate authorities, to levy a tax upon the taxable property, priv- 
ilèges, and persons, liable by law to taxation within the county or corpora- 
tion limits, sufflcient to meet the installments of subscription as made, and 
the cost and expenses of collection, which tax shall be levied and coUected 
like other taxes. 

1151. The revenue collecter, or any other person, may be appointed by 
the county or otlier corporate authorities to collect the railroad tax, who shall 
flrst give bond with good security, iui double the amount of the installment 
proposed to be raised, payable to the state, and conditioned to discharge the 
duties of the office, and faitlif ully to collect, and pay over to the railroad com- 
pany such railroad tax, upon which bond the parties are liable as in other of- 
ficiai bonds. 

1151a. The différent railroad tax collectors shall hâve the power and au- 
thority to appoint deputies, nôt exceeding two, said deputies to hâve the same 
powers to collect the railroad tax as the collecter himself. 

11516. The provisions of this act are intended to embrace railroad tax 
collectors who hâve gone out of office as well as those now in office. 

1152. The clerk of the county court, or the proper offlcer of the corpora- 
tion, shall make out duplicate lists of the railroad tax, showing the amount 
of tax each individual is to pay, estimated in conformity to the last valuation 
of the taxables, and in the proper proportion, one of which lists shall be de- 
livered to the railroad tax collector, and the other retained by him and re- 
corded in his office. He shall also make out and deliver to the railroad com- 
pany an aggregate statement of such taxes. 

1153. He will ascertain the tax on privilèges, when necessary, by sum- 
moning before him the persons exercising the privilèges, at the end of twelve 
months from the levy of the tax, and taking their statements on oath. 

1154. îlot more than thirty-three and one-third per cent, of the stock sub- 
scribed as above can be coUected in any one year. 

1155. The tax collector, as fast as he makes collections, shall pay the 
amouTits over to the company. 

1156. He shall also, as he reçoives the tax, give to each tax-payer a cer- 
tiflcate in such form as the railroad company may prescribe, showing the 
amount of such tax paid by him, of which he shall retain a duplicate, to be 
delivered to the président of the railroad company, and such certiflcate is ne- 
gotiable by delivery or assignment, and, with a déduction of its proportion 
of the cost of collection, is receivable in payraent of either freight or passage 
on the railroad in which the subscription is taken, after the expiration of one 
year from the completion of such road. 
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1157. The holder of such eertificates to the amount of one share or more of 
the stock of such railroad coœpany is entitled to demand and reçoive from 
the Company, in lieu thereof , a certificate of stock in the capital stock of such 
Company, which will give him ail the privilèges of any other stockholder. 

1158. The trustée of the county or recorder of the corporation subscribing 
stock shall settle annually with the railroad tax collecter. 

llo{). On any default of the coUector to settle or pay over railroad tax, as 
required, he shall be liable to the same proceedings provided for failures to 
pay over state or county revenue at the suit of the company. 

1160. For the purpose of meeting unexpected contingencies, the county or 
corporation authorities may anticipate the collection of the railroad tax by the 
issuance of warrants, bearing six per cent, interest, and payable at such times 
as may be desired by the railroad company, the warrants to be received as 
payment of so much stock. 

1161. In sucli a case a saffl3iency of the railroad tax shall be paid into the 
county treasury to meet the warrants as they fall due. 

1162. The county or corporation may appoint a proxy, from time to time, 
to represent the stock so subscribed in ail meetings of the stockholders. 

116-3. The circuit court is authorized to issue a writ of mandamus to 
compel the county court, or the corporate authorities of a town or city, to 
carry into effect the provisions of this article, by ordering an élection, sub- 
scribing stock or levying a tax, or other act, as the case may be. 

1164. The county court or corporate authorities will flx the fées of the col- 
lecter of the railroad tax and of the trustée, and allow the clerk or recorder 
such fées as are allowed them for similar services in regard to county and 
corporation taxes. 

1164ffi. That collectors of railroad taxes be aUowed the same fées that are 
now allowed to collectors of the state and county taxes for similar services. 
This act to hâve effect from and after its passage. 

1165. The county court of any county having stock in any railroad may 
sell the same, by the consent of tiie people of the county, signified in the man- 
ner prescribed ïÉor authorizing county subscriptions. 

Chapter 50, Acts 1870-71. 
An act to enforce article 2, section 29, of the constitution, to authorize the 

several counties and incorporated towns in this state to impose taxes for 

county and incorporation purposes. 

Section 1. Be it enacted by the gênerai assembly of the state of Tennessee, 
that the several counties and incorporated towns in this state may, and are 
hereby authorized to, impose taxes for county and corporation purposes, respect- 
ively, in the following manner and upon the following conditions; (1) That 
ail taxable property shall be taxed according to its value, upon the principles 
established in regard to state taxation. (2) The crédit of no county, city, or 
town shall be given or loaned to or in aid of any person, company, associa- 
tion, or corporation, except, flrst, upon the consent of a majority of the jus- 
tices of the peaee of the county, at a quarterly term of the county court of 
such county, or a majority of the board of mayor and aldermen, as the case 
may be, of such city or town, and upon an élection afterwards held by the 
qualified voters of said county, city, or town, and the assent of three-fourths 
of the votes cast at said élection. The said county court or board of mayor 
and aldermen, as the case may be, shall spread upon their records the propo- 
sition and the amount to be voted upon by the people, and shall hâve full 
power to hold and conduct such élections according to the laws regulating 
élections in this state; and if the assent of three-fourths of the voters of such 
county, city, or town is had, then the county court or board of mayor and 
^Idermen, as the case may be, shall hâve full power to make and exécute ail 
necessary orders, bonds, and payments, in order to carry out such loan or 
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crédit voted for as prescribed in this act; nor shall any county, city, or town 
become a stockholder with othera in any company, association, or corpora- 
tion, except npon a like élection, and tlie assent of a like majority, as pre- 
scribed in this act. 
Passed January 23, 1871. 

Chapter 20, Acts 1872. 

A.n act to authorize tiie mayor and city council, or mayor and board of alder- 
men, of any incorporated city or town in the state of Tennessee, having a 
population of from one thousand and upwards to twenty thousand inhab- 
itants, to issue bonds of said city or town to the amount of $15,000. 
Section 1. Be it enacted by the gênerai assembly of the state of Tennessee, 
that the mayor and city council, or the board of mayor and aldermen, of any 
incorporated city or town in the state of Tennessee, having a population of 
from one thousand to twenty thousand, are hereby authorized in their cor- 
porate capacity to issue the bonds of the said city or town, signed by the 
mayor, and countersigned by the recorder of said city or town, with coupons for 
interest attached, to an amount not exceeding fifteen thousand dollars. The 
bonds herein provided for may be executed of dénominations from twenty-five 
to flve hundred dollars, at direction of said mayor and city council, or mayor 
and aldermen, and to mature at suchtimes as maybeiixed by said mayor and 
city council, or mayor and aldermen, from one to twenty years after date, and 
bearing interest at the rate of elght per cent, per annum, payable semi-annu- 
ally, the past-due coupons on which bonds shall be receivable for taxes, and ail 
other dues to the corporation issuing the same: Provided, that the bonds is- 
sued under the provisions of this act shall be alone for the purpose of paying 
outstanding liabilities against the city or corporation issuing them; and shall 
not in any case exceed the unsettled and matured liabilities or debts of such 
city or corporation at the time of issuance thereof ; but in no event shall the 
bonds be issued without the consent of three-fourths of the qualifled voters 
voting at an élection to be held for that purpose under the supervision of said 
mayor and city council or board of aldermen. 

Sec. 2. Be it f urther enacted, that the said mayor and city council. or mayor 
and aldermen, of said city or town are hereby authorized to issue at par such 
coupon bonds as are provided for in this act, to the holders of 6oma ^cfeclaims 
against said éity or town, in liquidation and discharge of such claims and in- 
terest thereon, and to such others as are willing to take them at par, not to 
exceed in amount said sum of flfteen thousand dollars, provided that such 
bonds shall not be sold for less than par, and that the interest rate shall be 
stated in the submission to the popular vote: Provided, that in no case shall 
said mayor and city council, or mayor and aldermen, of said city or town, 
as the agent for that purpose, sell under the par value any of thèse bonds, the 
issuance of which is authorized by this act: Provided, f urther, that the pro- 
posed rate of interest the bonds are to bear shall be specifled, and submitted 
to the vote of the inhabitants of such corporations, at the time the élection is 
held in regard to the issuance of the bonds. 
Passed March 18, 1872. 

Holmes Cummins, for plaintiffs. 

(Sp'Z Hill and Gantt é Patterson, for défendant. 

Before Matteews, Justice, and Hammond, J. 

Hammond, J. When this case was first heard there had been a judg- 
ment by default against the défendant, and on naotion to set it aside 
the parties stipulated that, on the agreed state of faots, the court 
should détermine the whole controversy, and render judgment accord- 
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ing to tLe facts and law of the case. There were no pleadings whatever 
exeept the déclaration, and this anomalons condition of the record ren- 
dered it quite impossible to do what the parties wished, since there were 
no issues to whieh to apply the facts ; and the rights of the parties might 
largely dépend on the issues to be made by pleadings. Henoe the 
default was set aside and the parties directed to plead. This having 
been done, the case is again heard upon a stipulation as to the facts 
and by the court without a jury. But this stipulation, as it appears 
in the record, may not be broad enough to meet the requirements of 
the statute, for nowhere does it in terms say that a jury is waived. 
Eev. St. § 649. The parties are directed, therefore, before judgment 
is entered, to amend the stipulation or to file an additional one waiv- 
ing a jury as required by this section. 

This court had occasion, in the case of Green v. Dyeraburg, 2 Plip- 
pin, 477, to consider very oaref ully the power of murucipalties in 
Tennessee to issue bonds like thèse, under the gênerai statutes re- 
lied on- hère, or any power to be implied from them or from the gên- 
erai municipal authority of corporations, and conoluded such power 
does not exist. We think that décision is fully sustained by the 
suprême court of the United States and of the state of Tennessee. 
Claibome Co. v. Brool<s, 111 U. S. 400; S. G. 4 Sup. Ct. Eep. 489; 
Wells V. Supervisors, 102 U. S. 625; Pulaski v. Gilmore, MS. (Nash- 
ville, 1880.) It is true that in this last case the court reserved any 
décision as to what the législature intended by référence to the "ex- 
écution of ail necessary orders, bonds, and payments, in order to 
carry out a loan or crédit," in the aot of January 23, 1871, c. 50, 
(Tenn. Code, § 491a;) but it is none the less true that it did dia- 
tinctly décide that "there is nothing in this act that can possibly 
be construed, on any fair principle of construction, to authorize the 
issuance of thèse bonds in payment of a subscription of stock in a 
xailroad company," as authorized by the act of January 22, 1852, c. 
117, (Tenn. Code, §§ 1142-1165.) And it seems to us clear enough 
that the purpose of the act of 1871 was to conform the laws of 
Tennessee, gênerai and spécial, to the new constitution of 1870, by 
authorizing ail munieipalities already in possession of a législative 
authority to give or lend its crédit in aid of any person, company, 
association, or corporation, or which might thereafter become pos- 
sessed of such législative grant, to take the consent of the corporate 
authorities and of the qualified voters, a,s required by the consti- 
tution, and thereafter "to make and exécute ail necessary orders, 
bonds, and payments, in order to carry out ^uch loan or crédit voted 
for as prescribed by this act, " but authorized and presoribed by some 
other act passed for that purpose. It was not an act to authorize 
ail counties, cities, or towns to give or Jend their crédit, and "exécute 
ail necessary orders, bonds, and payments in order to carry out such 
loan or crédit," but simply one directing ail counties, cities, or towns 
invested with that authority to take a^ vote of the people and complj 
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■with the constitution. It was an act of régulation, and not one for 
the création, of municipal powers. Without the aid o£ the well-es- 
tablished rule of strict construction of ail acts granting this munici- 
pal power to issue bonds in aid of auxiliary enterprises, the act of 
1871 présents no difficulty, except in the somewhat too gênerai indi- 
cation of its purpose ; with that aid ail difficulties vanish. 

It affords no argument against this construction of our législation 
if the fact be true, as suggested by counsel, which we do not concède, 
however, that it bas never been the habit of the Tennessee législature 
to authorize a gift or loan of crédit by corporations in any other 
manner than by becoming stookholders in the enterprise. This act 
of 1871 was a gênerai law to enforce a constitutional provision, and 
in its nature was rather prospective than rétrospective, and non con- 
stat that some act may not be passed which would authorize such a 
method of aiding corporate enterprises. Under some circum stances 
the act of 1871 might apply to such an authority already given by 
the législature, if any such there be; but under ail circumstances it 
does apply to ail future grants of power of that kind, and we are not 
aided in the construction of the act by any inquiry whether such a 
grant bas ever been made or will be hereafter made by the législa- 
ture. 

On the other hand, as is well known to those informed as to our 
Tennessee législation, although we bave long had a System of munic- 
ipal aid to railroads by stock subscrip tiens, the payment of which is 
particularly regulated by statute (Tenn. Code, §§ 1142-1165) in a 
manner which in no sensé contemplâtes the issue of bonds, the par- 
ties interested bave been allowed in numerous instances, like that of 
Tipton Go. V. Locomotive Works, 103 U. S. 523, to anticipate the 
benefits of those subscriptions by issuing bonds in payment thereof . 
But this has always been done by spécial laws that, providing for 
the particular scheme adopted, regulate in détail the character of the 
bonds to be issued, which is on plain business principles necessary 
for the protection and benefit of ail concerned. The absence of such 
spécial législation is, under the circumstances, an indication of the 
législative will that a given municipality shall be governed by the 
gênerai law of the Code regulating its subscriptions. 

Since the constitution of 1870 no such spécial law is allowable, 
and the authority canbe given onlyby gênerai statute. Const. 1870, 
art. 11, § 8 ; art. 2, § 29. But for nke prudential considérations 
based on correct business principles, as well as a sound public pol- 
icy for the protection of the gênerai welfare, it is presumable that if 
the législature intended by any gênerai law to authorize stock sub- 
scriptions to be anticipated by the issue of bonds, thereby changing 
the established System provided for in the Code, (sections 1142-1165,) 
it would in that gênerai law oarefuUy prescribe, as it has always 
done in the spécial laws, having that purpose in view, the character 
of bonds to be issued, regulate .the whole scheme with regard to its 
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détails, and not leave the people who are to pay the money by taxa- 
tion to the prey of speculators and corruptionists, who may, and too 
often do, feed upon such enterprises, guard them as carefuUy as we 
may. Particularly would thia be expected of a législature meeting 
under a constitution which had curtailed its powers for this very rea- 
son of improvident législation, as was done by the constitution of 
1870. Yet ail prudential features of tbis kind are omitted from the 
act of 1871, which we are asked to construe as giving to the munici- 
pal corporations of Tennessee the most unbridled power to issue bonds 
in payment of their stock subscriptions that are otherwise so care- 
fuUy guarded by the Code. We cannot do it. 

Again, the constitution of Tennessee, in the very phraseology of 
article 2, § 29, recognizes the distinction referred to by counsel hère 
between a crédit "given or loaned to or in aid of any person," etc., 
and becoming "a stockholder with others in any company," etc., by 
taking pains to impose the same restrictions on each in separate 
clauses. They are in no way treated as the same thing; are not cco- 
fused with each otber nor joined together in any way; certainly not 
in the way the argument hère would connect them, by relegating a 
stock subscription, with bonds to pay the subscription money, to the 
category of "giving or lending crédit." And thé act of 1871, c. 50, 
foUows the same treatment found in the constitution by keeping thèse 
two things entirely distinct. The first clause of the second subdivis- 
ion of the act relates whoUy tothe "giving or lending of crédit;" and 
in this clause alone do we find the words so much relied on hère as 
giving "full power to make and exécute ail neceseary orders, bonds, 
payments," etc. It is in the second and last clause of that subdivision 
that we find the provision independently made for becoming a stock- 
holder with others "upon a like élection and assent of a like majority, 
as presoribed by this act," and in that clause there ie no provision 
for making and exeeuting "ail neceasary orders, bonds, payments," 
etc., though it can hardly be doubted that such power would exist 
where the corporation had authority under some législative grant to 
issue bonds or make orders or payments for its stock subscriptions. 
This shows that it is an act of supplemental régulation directing an 
élection in cases where before, and but for the constitution and this 
act, such an élection was not required. We do not say that a power 
to issue bonds in payment of a stock subscription might not fall or 
be made to fall within a power "to give or lend crédit to or in aid of 
any person, company," etc., but we do say that the constitution and 
this act of the législature treat the giving or lending of crédit as one 
thing and a stock subscription as another thing, and that naturally 
in such a division, if kept up as it seems hère to hâve been done, the 
issuing of bonds to pay a stock-subscription would fall within the 
latter subject, and should reçoive no aid by implication or construc- 
tion from provisions of the statute relating to the former. It is 
agreed every where that the canons of strict construction in such caseg 
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forbîd suoli libéral implications. It is only necessary implioationa 
that are ever indulged in any case ; necessary in the sensé of being 
the consequential effect of the use of the language employed, and with- 
out whieh implication the manifest purpose of the statute would fail. 
This kind of necessity is too often confounded with the neeessitous 
circumstances of theprivate interests of the parties involved, which 
can in no sensé influence a court in the interprétation of the législa- 
tive will. Dill. Mun. Corp. §§ 55, 81-90, 106. Police Jury y.Brit- 
«ora, 15 Wall. 566; Wells v. Supervisors, 102 U. S. 625; Claiborne 
Go. v.Brooks, 111 D. S. 400; S. C. 4 Sup. Ct. Eep. 489; Milan v, 
Bailroad, 11 Lea, 329, 334. 

Législative authority to support thèse bonds is sought to be derived 
from the act of March 18, 1872, c, 20, p. 44, "to authorize the mayor 
and board of aldermen of any incorporated city or town in the state 
of Tennessee, having a population of from one thousand and upwarda 
to twenty thousand inhabitants, to issue bonds of said city or town 
ta the amount of $15,000." The bonds hère sued on are in dénom- 
inations of $1,000, and bear 7 per cent, interest, payable annually; 
while those authorized by the act were to be "of dénominations from 
twenty-five to five hundred dollars, " and were to bear 8 per cent, in- 
terest, payable semi-annually. It was held in Milan v. Railroad, 11 
Lea, 329, that this variation of dénomination was not admissible, and 
that the interest could not be increased. A similar ruling was made 
in Oreen v. Dyersburg, 2 Flippin, 477; Whether the mère change 
of dénomination and a diminution of the interest would f ail within 
the principle of thèse cases, or be held to be "a bénéficiai modifica- 
tion of the requirements of the statute," — the fact of this non-com- 
pliance with the statute in the issue of thèse bonds affords an in- 
ference that they were not in fact issued under this statute, and that 
the resort to it is an after thought. 

The act, as a whole and in its spécial features, seems to hâve con- 
templated a means of paying the ordinary corporate debts of the cities 
and towns designated, and not such extraordinary liabilities as arise 
from aiding the construction of railroads. The bonds issued were to 
be "alone for the purpose of paying outstanding liabilities," and were 
not in any case "to exceed the unsettled and matured liabilities or 
debts of sueh city or corporation at the time of issuing thereof." 
There is nothing in this record to show that at the date of thèse 
bonds there was outstanding against the town of Milan the sum of 
$12,000 of "unsettled and matured" liability for stock subscriptions 
to the railroad company. The récitals of the bonds state the con- 
sidération to be "the location of the Mississippi Central Eailroad by 
said town," and they nowhere refer to any stock subscription what- 
ever, or that they are in payment of the stock. On their face they 
indicate a direct vote of the bonds to the company without any ccti 
sideration other than the location of the road. In the bill filed in 
the state chancery court, wherein the minutes of the town proceedings 
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are set out, there is no indication of a prior stock subscriptîon, and 
complaint is made that there was noue; and the ârsf: step eeema to 
hâve been a vote by the board to issue the bonds, and to direct an 
élection at the poils "for a ratification or rejection of said proposi- 
tion, " and at the next meeting the entry is; 

"The élection was held on the twelfth day of June, 1872, for the ratifica- 
tion or rejection of the action of the board of mayor and aider raen of the town 
of Milan in regard to the issuance of the $12,000 in bonds to the Mississippi 
Central Railroad Company upon certain conditions. The returnsol said élec- 
tion show a vote of 117 for subscription, and 2, no subscription." 

Now, there do not hère appear to hâve been any prooeedings for a 
subscription of stock and an issue of bonds to pay it, but only a "sub- 
scription" of the bonds themselves. This would seem to indicate 
that the town was proceeding to give its crédit or sell its bonds for 
the sole considération of the location of the road, and this uuder the 
first seheme mentioned in the constitution and act of 1871, and not 
the second, the différence between wbich has been heretofore adverted 
to ; and, so far as the records of the town are said to show, this is ail 
that was ever done, though wbeu we come to the compromise decree 
in the state court, the railroad agrées to issue its stock in payment 
of the bonds, this being the first time we hear of any stock being in- 
volved in the negotiations between the parties. Nevertheless, the 
parties, by their stipulation in this case, hâve agreed tuât the "bonds 
were issued by défendant in payment of a stock subscription made by 

défendant on the day of , 187 — , to the Mississippi 

Central Eailroad Company." This is very indefinite, indeed, and 
there is nothing to show the date or other particulars of the subscrip- 
tion, nor whether it refers to the subscription made in the consent 
decree of the state court, or one made prior to the original action of 
the board as above set forth. 

If we turn, however, to the Code of Tennessee, (sections 1142- 
1165,) under which alone the town eould make a stock subscription, 
we find that the requirements of law, as therein declared, show that, 
if the record of the town correctly state ail that was done, there could 
never be a more reckless disregard of those provisions. And the in- 
ference is almost irrésistible that the town was not proceeding under 
the provisions of the Code at ail- It would seem, therefore, quite 
impossible that the very indefinite stipulation of the parties in this 
case could refer to such a subscription, and that it rather refera 
to the subscription made by the consent decree in the state court, 
from which it will be seen that the bonds were, by agreement, "re- 
sealed" and "redelivered" at that date, viz,, December 18, 1874. This 
would be, then, the date which should be filled in the blanks of the 
stipulation of the parties, as filed in this court. When so filled up, 
it is apparent that the town was not acting under the above-cited 
provisions of the Code, and that the plaintiffs can reçoive no aid 
from those provisions, but must stand by the contract as they made 
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it on December 18, 1874. The inévitable resuit would be tbat the 
tow^n, in making tkat contract for stock subscription, was acting with- 
out législative authority, and the debt for it was void. Wherefore, 
it could not, even under the powers granted by the act of 1872, law- 
fully issue bonds to pay it ; since the act in terms, by section 2, re- 
strained the issuance to holders of honafide olaims against the town, 
to say nothing of any other restriction of law on the subjeot. 

But if it be conceded that the stipulation refers to some other stock 
subscription than that of December 18, 187é, as above mentioned, 
and pne made prier and as preliminary to the original delivery of the 
bonds on July 1, 1873, — as, perhaps, the seventh section in ita last 
clause intends to agrée was the case, — that the town proceeded strictly 
under the Code in making that subscription, and under the act of 1872 
in issuing the bonds, still it appears conclusively by section 1154 of 
the Code that "not more than thirty-three and one-third per cent, of 
the stock Bubscribed as above can be coUected in any one year, " and 
at most only one-third of the $12,000 subscription could hâve been 
at the date of the bonds an "unsettled and matured liability or debt." 
Wbat is to be held to be the eSect of this overissue we will not now 
inquire,for beyond ail this there is a more fatal objection to the claim 
of power under the act of 1872, and we hâve taken the pains to point 
out thèse irregularities and glaring departures from the Code and the 
act of 1872 more to show how regardless this transaction waa of the 
very statutes now relied on to support it, than to predicate our judg- 
ment upon them. And hère we may remark, in reply to the argu- 
ment that the town bas received the considération in its railroad 
facilities, that if its stock subscription be valid under the Gode the 
remedy ot the plaintifïs would be to proceed under the Code, to com- 
pel the collection of the tax to pay for the stock, and not to enforce 
bonds issued without législative authority. No matter what the bene- 
fits received, ail parties dealing with the town knew that it could not 
bind itself without législative authority, and only in the manner so 
allowed. 

The agreed statement of facts in this case leaves only one question 
of fact open for our détermination, and that is whether the town of 
Milan had, at the time of the issue, the requisite "one thousand or 
more inhabitants" to bring it within this act of 1872. The learned 
counsel for plaintiffs frankly admits in his brief "that if we are to 
look to the proof in the record on that point, defendant's population 
is proven to hâve been under that limit," and we find the fact to be 
80. This would end ail olaim for power to issue thèse bonds under 
that statute, but it is insisted that défendant is estopped by the ré- 
citals in the bonds from denying that its population was sufficient 
to authorize the town to issue them. The bonds do not recite that 
the town had any given number of inhabitants, but only that they 
are issued "in pursnance of the laws of Tennessee;" that the people 
"voted the samè by a majority, and in the form required by law, the 
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vote being in pursuance of due notice, and in ail respects in accord- 
ance with the laws of Tennessee;" and that the board acted "in pur- 
suance of the authority given bj the people thereof, and in obédience 
to the duty required of them." 

Under the well-established rules of décision on this subject thèse 
récitals are ail sufiicient to estop the town, as against a bona fide 
holder for value, from denying the fact of the sufficiency of popula- 
tion, and would be a plenary municipal décision of that fact if the 
town authorities were vested with power to décide the question. Wil- 
son V. Salamanca, 99 U. S. 499; Coloma v. Eaves, 92 U. S. 484; 
Marcy v. Oswego, Id. 637; Buchanan v. Litchfield, 102 U. S. 278. 
There are many other cases to which thèse will be a guide. But the 
cases are carefully reviewed in the récent one of Northern Nat. Bank 
V. Trustées Porter Tp. 110 U. S. 608, (S. C. 4 Sup. Ct. Rep. 254,) and 
the rule is there laid down that this estoppel only opérâtes when the 
duty of ascertaining the fact bas been devolved by law upon the mu- 
nicipal or other authority which undertakes to détermine it by the 
récital. The authority may be conferred by spécial législation in the 
act authorizing the bonds, or elsewhere, or may grow out of the or- 
dinary duties imposed by law upon the particular oÊScers or agents. 
Now, there is not one word in tiiis act of 1872 imposing the duty of 
ascertaining the population on the board of mayor and aldermen of 
the towns and ciliés referred to in the act, nor any provisions from 
which such a duty on their part may be fairly inferred. The "consent 
of three-fourths of the qualified voters voting at an élection to be 
held for that purpose, under the supervision of said mayor and al- 
dermen," is provided for, but this does not by any fair implication 
confer the power to take a census of the inhabitants. There is no 
gênerai or spécial act of the législature requiring thèse or any officers 
of our municipalities or of the state to take a census, or keep a rec- 
ord of any enumeration of their respective inhabitants. Generally, 
when our acts refer to population, and direct its ascertainment,- they 
refer in terms to the fédéral census as the guide, and we bave no law 
or practice of having municipalities discharge this duty. To do this 
is not a necessary duty growing out of gênerai municipal power. 
Each municipality may act as it pleases in this regard. There was, 
then, no duty devolved on this board to ascertain or détermine the 
fact of population, and their détermination of it cannot be implied 
from the récitals in the bonds. It was a matter in pais, as much 
open to the payée of the bonds at the time of the contract, and since 
to the holders of them, as to others to décide for themselves. There 
is no prêteuse of any authority in the charter of the town or of the 
railroad company, or in any other act than those already considered, 
to support thèse bonds, and they were and are utterly voîd for want 
of législative power. Ottawa v. Carey, 108 U. S. 110; S. C. 2 Sup. 
Ct. Rep. 361; Lewis v. Shreveport, Id. 282; S. C. 2 Sup. Ct. Eep. 
634. 
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The next question which demanda our attention is that arising ont 
of the proceeding in the qtate chancery court which is pleaded as res 
adjudicata. If this be a good plea, we hâve the anomaly of a miinici- 
pal corporation issuing bonde without législative authority making 
those bonds valid, by an equally void agreement of its agents that 
they shall be so. We held in this court, the same judges siùting as 
in this case, in Norton v. Shelhy Co., (not reported,) that bonds is- 
sued By usurping corporate officiais which were void could not, for 
want of compliance with the constitutional and statutory prerequisite 
of an élection by the people, be ratified by the corporate action of the 
rightful officiais after their restoration, a ruling which was supported 
by décisions of the suprême court before and since. Marsh v. Ftd- 
ton Co. 10 Wall. 677; Leivis v. Shreveport, 108 U. S. 282; S. C. 2 
Sup. et. Eep. 634; Ottaiva v. Cary, Id. 110; S. C. 2 Sup. Ct. Kep. 
361. It was said by the suprême court, in Northern Nat. Bank v. 
Trustées Porter Tp. 110 U. S. 608, S. C. 4 Sup. Ct. Eep. 254, speak- 
ing of an estoppel by récitals, that it did not go to the extent of pre- 
cluding an inquiry into législative authority to issue the bonds ; and 
it certainly must be said of any contract of ratification, that, when 
pleaded as an estoppel qua contract, it cannot prevent an inquiry into 
législative authority to issue the bonds. Does it receive any addi- 
tional force when the contract of ratification bas been made the basis 
of a judicial decree which in terms déclares the bonds to be valid 
only because the parties hâve agreed that they shall be valid? It must 
be admitted that when in a court of compétent jurisdietion, and with- 
out collusion or fraud, there has been a decree in invitum pronounc- 
ing, directly or by implication from the adjudication, that there was 
législative authority to issue the bonds, that decree estops the parties 
from thereafter denying the authority. And we may go further and, 
for the argument, admit that if that decree be pronounced upon an 
agreed statement of facts, like that upon which we are now deciding 
this case, for exampie, the estoppel is equally as effective as if the 
facts were determined by the foi-mal verdict of a jury or the judg- 
ment of a court upon the proof heard at the trial. 

Judgments could not be so rendered at common law, where the ad- 
mission must be strictly one of record, as by demurrer, default, con- 
fession, retraxit, or the like. Hence the necessity of such statutes 
as we hâve in Tennessee, permitting the parties to submit an a.greed 
case to the décision of a court. Tenu. Code, §§ 3450, 3454, 4229, 
4497. And, in the absence of a statute, such practice has been es- 
tablished by gênerai usage. Derby v. Jaques, 1 CliflF. 425. From a 
judgmentof this kind it was at first thought there could be no writ 
of error, but it was later decided otherwise. Id. ; Stimpson v. Bail- 
road, 10 How 329. Similarly, in a court of equity, it was always the 
rule that parties by themselves, or counsel, might agrée upon a de- 
cree, and it was irréversible, and could not be appealed. 2 Daniell, 
Ch. Pr. (Ist Ed.) 616-619, 668; Id. (5th Ed.) 973, 1453, and notes; 
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Bradish v. Gee, ï Amb, 229; French v. ShotweU, 6 Johns. Gh. 555; 
Ketchum -^.Farmer's Trust Co. é McLean, 2; Musgrove v. Lmk, 2 
Tenn. Ch. 576; Williams v. Neil, 4 Heisk. 279; Ragsdale v. Gossett, 
2 Lea, 729 ; Jones t. McKenna, 4 Lea, 630. 

But, obviously, it does not follow from this binding force of the de- 
cree that it can be always pleaded as res adjudicata. That dépends 
upoii other cireumstances than its mère binding effeot as a decree in 
the court where it is rendered. For example, a judgment of nonsuit, 
or abill dismissed by plaintiff, or for want of jurisdiction, cannot be 
pleaded as res adjudicata, beeause not a décision on the merits, while 
a judgment on demurrer, whieh is a décision of the court on facts 
admitted, or a bill dismissed for want of equity, or upon détermina- 
tion of the court in favor of défendant, can be bo pleaded. Homer 
V. Brown, 16 How. 354; Manhattan L. Ins. Go. v. Broughton, 109 U. 
S. 121; S. G, 3 Sup. Ct. Eep. 99; Gould v. Evansville, 91 U. S. 526; 
Durant v. Essex Go. 7 Wall. 107; Badger v. Badger, 1 Clifif. 237; Ma- 
hry V. Ghurchwell, 1 Lea, 416; Bankhead v. AUoway, 1 Tenn. Ch. 207. 

Se, in a case like the one we are now trying, again using it as an 
example, it is plain that the parties hâve used the agreed statemeiit 
of facts as a convenient mode of placing the court in possession of 
the facts, without producing the évidence on which they would be 
other wise ascertained; but they hâve left the décision of the rights 
of the parties growing out of those facts to the court, and bave not 
by consent of parties determined, by themselves and for themselves, 
what those rights are. That whioh they bave done is very like what 
they do when by a demurrer they admit the facts and the court dé- 
cides the case, or when by a retraxit they confess the facts and the 
court directs a judgment. What they bave not done is more like 
that which they do when they take a nonsuit or voluntarily dismiss 
their bill. 

In the languago of the case of the Manhattan L. Ins. Go. v. Brough- 
ton, 109 U. S. 125, S. G. 3 Sup. Gt. Eep. 99, "a trial upon which 
nothing was determined cannot support a plea of res adjudicata or 
hâve any weight as évidence at another trial" and, as decided in 
Bussell V. Place, 94 U. S. 606, if it appear by the record or aliunde 
that the matter was not litigated and decided, there could be no es- 
toppel. Now, does it not appear, by what the parties actually did 
in the state chancery court, that this matter was not litigated and 
not decided? And hère lies a distinction that must not be over- 
looked in cases like this between a consent to submit a case to the " 
court for its décision and a consent as to what the décision shall be. 
Again, there is a distinction between that estoppel which the parties 
put upon themselves by their agreement which may be pleaded and 
bind them as an estoppel in pais, and that which arises out of the 
adjudication as an estoppel of record. The agreement is none the 
less an estoppel beeause it takes the form of a judicial decree, but not 
neeessarily does it operate as an estoppel of record. The pleas re- 
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speotÎTely setting them np woald be essentîally différent. 2 Daniell, 
Ch. Pr. (Ist Ed.) 175, 187; Id. (5th Ed.) 659, 666. In both, the 
record would be used as évidence; in one case conclusive in its effect 
to support the plea of res adjudicata; in the other it would not be 
conclusive, might be averred against, and would be overcome by coun- 
tervailing proof of sufficient force. 

The text writers agrée that in England a consent decree cannot be 
pleaded as res adjudicata, and is effective when pleaded only so far as 
the estoppel arises out of the agreement itself. Bigelow, Estop. 17; 
Freem. Judgm. § 331; "Whart. Ev. § 783. They say, however, that 
the décisions of the American states, generally, are against this doc- 
trine Id. ; Wells, Bes. Adj . § § 440-460. We bave examiued very care- 
fully a great many of the cases cited in support of this supposed dis- 
tinction between the Amencan and English courts, and find that if 
critical attention is given to the distinctions to which we hâve already 
adverted between a case decided by the court upon an admitted state 
of facts, and one decided by the parties themselves solely by their own 
consent, which the court admits of record by registering the agree- 
ment, and between the estoppel of the agreement and that of the 
judgmetit, and to distinctions arising out of local statutes regulating 
the subject of judgments by confession and agreed cases, it may be 
doubtful if therebe so much divergence between those courts on this 
subject. 

To illustraté: In Merrîtt v. Campbell, 47 Cal. 543, a dismissal by 
consent under the local statute was held équivalent to a judgment 
upon retraxit at common law, and was a décision on the merits under 
the act, because, like a retraxit, it was "an open and voluntary renun- 
ciation of the, suit in court." In Ellis v. Mills, 28 Tex. 684, it 
does not appear whether it was the compromise agreement which waa 
a bar as a matter of évidence, or the judgment as a matter of record. 
In Fktcher v. Holmes, 25 Ind. 458, there was an agreement for a 
judgment not otherwise supported by the complaint, but it was not a 
plea of res adjudicata at ail. Gates v. Preston, 41 N. Y. 113, is more 
in point, but there was a divided court. In Bank v. Hopkins, 2 Dana, 
395, there was in effect a décision on an agreed statement of facts. 
And so we might go through the cases and distinguish them ; but it 
is not necessary, for we bave not foand one where a municipal cor- 
poration has been held to bave validated its bonds, otherwise void, 
by a consent decreee declaring the bonds valid, and showing on its 
■ face that it was so decreed solèly because the parties had agreed to it. 

Individuals suijv/ris may agrée to almost anything and bind them- 
selves, but corporations must act within their delegated powers. It 
is undoubtedly within their power to compromise litigation, and they 
may, when sued, consent to orders and decrees, and if the subject- 
matter of the suit be within 'their authority this consent will bind as 
it will individuals. As in Board Liquidation v. Louisville d N. R. 
Co. 109 U. S. 221, S. C. 3 Sup. Ct. Eep. 144, it was held that the 
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oity autborities had "under the statutes of the state" the power to 
compromise a suit relating to certain property belonging to the city, 
and in Hillshorough v. Nichols, 46 N. H. 379, the suit compromised 
was one for injuries by a defective highway whioh the authorities had 
a right to compromise, the subject-matter being within corporate ja- 
risdiction. In this iast suit, so much relied on hère, and cited by the 
text writers above named, it is to be noted that there was no plea of 
res adjudicata at ail, but it was an action by the town to reoover 
money paid to the plaintiff under the compromise judgment. We 
cannot say that if the plaintiff in that suit had brought another ac- 
tion for the injuries, the former judgment by consent would hâve been 
held to sustain a plea of res adjudicata. Thèse compromise judg- 
ments may be binding in other respects, but not neoessarily for that 
reason pleadable as res adjudicata. Whether they are binding in 
other respects dépends on the ciroumstances of the case ; but whether 
they are binding on a plea of res adjudicata dépends on whether the 
judgment or decree conforms to the rules of law which give it that 
eiïect. In Lamb v. Gatlin, 2 Dev. & B. Eq. 37, an exception to the 
report of a master équivalent to the plea of res adjudicata failed, be- 
cause the former decree "was not in truth a decree rendered in in- 
vitmn, and by judgment of the court to which défendant was eom- 
pelled to submit, and which therefore not only binds him, but those 
for whose benefit he held the estate, unless it can be impeached for 
fraud, but it was a voluntary settlement, etc. A decree thus ren- 
dered bas no force, except so far as seen to be just." 

In Allen v. Richardson, 9 Eich. Eq. 53, it is said : "A consent de- 
cree is the mère agreement of the parties, under the sanction of the 
court, and is to be interpreted as an agreement," In Rosse v. Rust, 
4 Johns. Ch. 300, where a bill had been dismissed on a former hear- 
ing because no one appeared for the plaintiff, the decree was pleaded 
as res adjudicata, and Chancellor Kent said that to be a bar the mer- 
its must be decided, and where the merits were néver discussed and 
no opinion of the court ever expressed upon them, the case does not 
come within the rule. He was overruled in Ogshury v. La Farge, 2 N. 
Y. 113, not upon the principle thus enunciated, but in his application 
of it, and it was held that a bill so dismissed after publication of 
proof was the same as a décision on the merits, and not like a vol- 
untary dismissal or a nonsuit at law. But it must be admitted that 
in French v. Shotwell, 5 Johns. Ch, 555; S, G. 6 Johns, Ch. 235; S, 
G. 20 Johns. 668, that learned chancellor does décide that a decree 
by consent dismissing the bill may be pleaded in bar to another bill 
for the same relief, though, in that case, the agreement itself was 
likewise pleaded as an estoppel, and, without the decree, would bave 
been just as effectuai as with it; for, if the plaintiff had not dismissed 
the bill according to the agreement, the défendant, by proper plead- 
ing, even in that suit, might bave called upon the court to dismiss it. 
In fact, the agreement settled the merits of the controversy, the par- 
v.2lF,no.l3— 55 
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ties being compétent to agrée ; and the plaintiff, having waived the 
fraud and expnnged the usury, there was nothing to do but dismiss 
the Mil, and àll other bills setting up that fraud and usury. AU the 
aufchôrities agrée that if the plaintiff had voluntarily dismissed his 
bill he mîght havebrought another suit. He did voluntarily dismisa 
it, but upon a valid agreement to do so; and from this it would seem 
that it: was the agreement, at last, that worked the estoppel. But 
the chancellor did not put bis judgment on this ground, and the case 
is a very strong one for the plaintifs hère, unless there be a distinc- 
tion to he taken on the want of power in the corporate authorities of 
Milan tbmake the agreement. The case seems to hâve been afSrmed ; 
but, it is said in Shufelt v. Shufelt, 9 Paige, 137, not on that point, 
though the chancellor there foUowed it as to a confessed judgment. 
The cases cited by Chancellor Kbnt are not ail of them cases of pleas 
of res adjudicata, those at page 565 being applications for relief on 
sci.fa., or direct applications to vaeate the judgments, while Loyd v. 
Mense«, 2 P. Wms. 73, and Wishall v. Short, 2 Eng. Cas. Abr. 177, 
■«Fére original bills to impeach the judgments for fraud, and it was 
held that the judgments might, in that kind of suit, be pleaded in dé- 
fense, if accomJ)anièd by an answer denying the fraud. In Baird v. 
Berdwell, 60 Miss. 16é, the case establishes that where it is shown 
by the decree that it was not heard upon its merits, there is no bar 
to another suit. It was a bill dismissed on motion of défendant for 
want of prosecution after the case had been set down for final hear- 
ing. In Pelton v. Mott, 11 Vt. Ié8, there was an agreement to dis- 
miss on the merits, which being done it was held to be a bar; and Hicks 
V. Aylsworth, 13 R. I. 562, was a similar case. The parties, by their 
agreement in those cases, intended to provide against the distinction 
between a voluntary dismissal, or a dismissal for want of prosecu- 
tion, and an adjudication on the merits. In Rollins v. Henry, 84 N. 
C. 569, 578, the action of the court was more like that in this case 
than any we bave found, exeept that in that case the decree foUowed 
the technical resuit of the agreement which settled the rights of the 
parties and formally dismissed the bill, while in this the bill was 
not technically dismissed, but was retained only so far as necessary 
to enforce the final exécution of the decree; Substantially, the bill 
was dismissed, as in the North Carolina case, in which it was held 
that the decree could not be relied on as res adjudicaia because "it 
does not appear that the merits of the dismissed ijroceeding were con- 
sidered and passed on ; and the mère dismissal of the case is not, in 
our opinion, foUowed by the conséquences supposed." The case 
cited by the court calls attention to the fact that in equity courts to 
"dismiss the bill" is the entry, whether the case is heard on the mer- 
its and decided for défendants, or otherwise dismissed; while in 
courts of law the form of the entry shows for itself whether it was 
a mère diseontinuance or a judgment on the merits. Jenkins v. 
Johnson, 4 Jones, Eq. 149. Henoe, in courts of equity, we must bave 
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a care to find whether the decree was îndeèd an adjudication in invi- 
tum or only the agreement of tfae parties to act voluntarily. 

In Massachusetts the rule seems to be tbat wbere issue is joined a 
decree by consent on that issue is a bar; but wbere no issue is joined, 
as where a plea in abatement bas been sustained, after which there 
■was a consent judgment, it is no bar. Powers v. Chelsea Bank, 129 
Mass. 44; Jordan v. Siefert, 126 Mass. 25, Now, in the case we bave 
in hand there was never any issue joined. Aftor the demurrer was 
overruled the plaintiffs had a right to an answer from the défendants^ 
and, failing in this, to a decree pro confessa, and ultimately a decree 
in tbeir favor. Tecbnically, overruling the demurrer was a décision in 
favor of the bill and an adjudication that the bonds were void; but by 
agreement of the parties this resuit was defeated by declaring the 
bonds valid, dissolving the injunction, and substantially dismissing 
the bill. There could be no décision on the merits, for there was no 
issue on the merits. The demurrer may hâve made an issue, but 
that was overruled, and this was a décision against the plaintiffs, and 
not in tbeir favor. This is an anomaly in this class of cases, but it 
would be stretching the doctrine of this estoppel very far to allow the 
plaintiffs, in the face of an overruled demurrer, to bave the beuefit 
of a decree as if their demurrer had been sustained upon the issues 
made by it and thereby deciding the merits. Oïlman v. Rives, 10 
Pet. 29S, 801; Aurora v. West, 7 Wall. 82, 99; Gould Y. Evansville 
.Bailroad, 91 U. S. 526. 

The best that can be said for the plaintiffs, after this demurrer waa 
overruled, is that upon a naked bill, without any issues of any kind 
or any pleading by défendant, the parties agreed to dismiss it, (though 
the decree does not in fact dismiss it,) upon a stipulation that the 
facts and law were with the défendants. The déclaration by the 
court tbat the bonds were valid adds no force to the decree, which 
should hâve been simply that the bill be dismissed, if the court so 
decided. AU the authorities, as we bave shown, agrée that suc h a 
decree is not a bar unless it be a décision on the merits, and the in- 
quiry is always to see whether it is snch a dismissal or one otherwise 
procured. Hère the bill was dismissed after a décision of the only 
issue in the case made by the demurrer, in favor of the plaintiff, that 
the bonds were void. Technically, then, it seems the decree cannot be 
a bar except upon the theory of a purely consent arrangement to dis- 
miss a bill, before answer iiled, by an adjudication without issues, 
ehown upon the face of it to be not the judgment of the court, but 
the judgment of the parties as to their own rights. 

In Jenkins v. Robertson, H. L. 1 Se. 117, there was a suit by a 
town for a right of way forfoot passengers. The town had a verdict, 
but afterwards abandoned it and agreed to a judgment absolving the 
défendants, and to pay the costs and expenses, and the court so de- 
clared. That was a case precisely like this, except that the subject- 
matter was clearly within the power of the municipality to arraage 
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Nevertheless, the house of lords held that a decree so procnred by 
consent was not a bar to a new action by the town, and reversed a 
decree below to the contrary. It was announoed in the most em- 
phatic terms that the law of England and Scotland was that a decree 
80 pronounced could not be res adjudicata except so far as an estoppel 
could grow out of the agreement. And in the Earl of Bandon v. 
Bêcher, 3 Clark & F. 479, 509, the same court approved the state- 
ment of the doctrine, as made by the solicitor gênerai in the Duchess 
of Kingston'» Case, 20 How. St. Tr. 478, that such decrees may be 
attacked when so pleaded for collusion or fraud, because there is no 
real prosecution, no real défense, and no recà décision. 

In a case like that we are considering, an agreement that would 
impose, without législative authority, a tax upon the citizens of the 
municipality to pay bonds that were void, is itself a fraud, no matter 
how well intentioned, or how much the parties believed in their power 
to make it. Âfter the agreement was made,it was a coUusive suit and 
a collusive decree to ail intents and purposes, and it is a mistake to 
suppose that there should hâve been a corrupt bargain, by whieh the 
persons acting for the town proâted themselves to invoke this prin- 
ciple of fraud and collusion. Its effecta are the same, and it was 
none the less fraudulent in contemplation of law because the parties 
got nothing for the wrong, or thought they were doing right. Ens- 
minger v. Powers, 108 U. S. 292, 301; S. G. 2 Sup. Ct. Eep. 643. 
Objection is made that the decree of a state court pleaded as an es-, 
toppel cannot be attacked in this court for fraud in procuring it. 
Christmas v. Russell, 5 Wall. 290. But this does not apply when 
the infirmity appears in the record and on the face of the decree it- 
self, as it does hère. It is then a question of the character of the 
judgment itself, in its relation to the conduct of the parties procuring 
it. It is not attacking the judgment for fraud and collusion, but the 
présentation by the plaintiflfs themselves of a record v;rhich récites the 
collusive arrangement, and makes itfelo de se as between the parties 
to it. They had no power to issue bonds, assumed to supply it by 
contract between themselves, and sought to sanction that assump- 
tion by a judicial decree. They might as well without a suit hâve 
taken a judicial decree in the form of an act of the législature, and 
in lieu of it. Indeed, such a decree is a usurpation of législative 
power when it undertakes to déclare by mère consent of parties the 
validity of the bonds. If the législature had especially invested the 
courts with power to make such déclarations, and thereby make valid 
bonds that were void by want of législative anthority, it would be un- 
oonstitutional as a délégation of législative power. Jones v. Pcrry, 
10 Yerg. 69; Cooley, Const. Lim. 87-114, 392. 

The suprême court of the United States in Gaines v. Relf, 12 How. 
472, 537, décides with emphasis that a collusive suit cannot be res 
adjudicata, because there is not a real controversy really litigated. 
That was, in principie, a case like this, only the agreement did mot 
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appear on the face of the deeree, as it does hère. It was throughout 
a consent judgment, and we regard the case as quite applicable hère. 
So is the case of Gay v. Parpart, 106 U. S. 679, S. C. 1 Sup. Ct. Eep. 
456, where a deeree, that was merely "the judicially recorded sup- 
posed agreemenf'of the parties, was net allowed to stand in the way 
of doing justice between them. And in Ensminger v. Powera, 108 U. 
S. 292, S. C. 2 Sup. Ct. Eep, 643, — a very remarkable case, — the court 
denied effect to a plea of res adjudicata on a bill of review, because 
the deeree pleaded was not the "deliberate judgment of the court upon 
the f aots in the record, " and "the f unctions of the judge were abdi- 
cated," etc. It is a very instfructive case. 

The most that can be said is that the authorities are conflicting on 
the question whether purely consent decrees are res adjudicata. But, 
certainly, we should not be asked to give this deeree greater effect 
than it would hâve in tbe state courts of Tennessee, where the suprême 
court, in the case of Hix v. Gosling, 1 Lea, 560, has, in terms, adopted 
the English doctrine, liice v. Alley, 1 Bneed, 52 ; Penniman v. Smith, 
5 Lea, 130. 

We do not wish to be understood as ruling that a record is not to 
be taken for ail that it implies when pleaded as res adjudicata, or 
that the trial of that plea will require an inquiry into the extent of 
the litigiousness of the parties, or the quality and quantity of consid- 
ération givén to the case by the court rendering the deeree, or whether 
its action was based on a formai or informai présentation of the facts 
and law, but only that the technical character of the judgment must 
be such.that, necessarily, there was an adjudication of the merits'by 
the court, invoked or sustained, it may be, by consent of parties, but 
none theless an adjudication, and not simply a judicial registration 
of an agreement of the parties. And while a consent deeree upon 
agreement as to the facts and, possibly, as to the law of a case, may, 
under some circumstances and as to some parties, hâve ail the force, 
and as effectually estop the parties as would a deeree in invitum, 
it is not, in our opinion, compétent for the authorities of a town to 
agrée that its void bonds shall be made valid by putting that agree- 
ment into the form of a judicial deeree, which, on the face of it, shows 
that it is not the judgment of the court upon the facts and law of a 
case actually litigated, but merely the record of an agreement of the 
parties that it shall hâve that effect; the authorities of the town as- 
Buming to act without législative authority to ratify the bonds in that 
or any other manner. 

It would be a dangerous rule if it were otherwise, and afford oppor- 
tunities to impose fraudulent bonds upon communities with more fa- 
cility than could be done under any device hitherto resorted to by 
those anxious to évade the restrictions of law on that power. 

Judgment for défendant. 

Matthews, Justice, coneurred fully in the reasoning and conclusion 
of the foregoing opinion. 
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[UToTE. The manuscript opinion of the suprême court of Tennessee, cited 
5n the foregoing opinion, and printed in the briefs of counsel, ia herewith ap- 
pended, as it ia not elsewhere accessible in print:] 

OPINION. 

May or and Aldermen of Pulaski vs. Qilmore tSi Oherry O'Connor & Co. 

(JSTashvilIe.) 

In 1874 the directors and commissioners of the Memphis & Knoxville Eail- 
road Company petitioned the board of mayor and aldermen of the town of 
Pulaska for a subscription of $40,000 to their capital stock, on such terms 
and limitations as the board might see proper. The question was aubmitted 
to a Tote of the people and approved by the requisite majority. The propo- 
sition involved the idea of issuing bonds having twenty years to run, each of 
the dénomination of $500, bearing eight per cent.interest; stock to be issued 
to the corporation équivalent in arnount to the bonds thus proposed to be is- 
sued. As part of the proposition it was agreed that thèse bonds of $500 each 
were to be issued to pay for the expenses incident to a survey of the line of 
the road through Giles cOunty. Thèse bonds were issued and came into the 
handa of the parties plaintiffs in this case before due, and are the basis of the 
présent suit. 

We may assume, for the purposes of this opinion, that the proceedings, if 
not perfeetly regular, hâve nothing in them that can fis any right to urge it 
against the présent holders. ïhey stand as innocent purchasers for value. 
The only défense that can be made availaole against the liability sought to 
be enforced, is a want of authority in the corporation to issue the bonds in 
question. This is a défense at ail times available in such a case, unless it 
may be the doctrine of estoppel in pais may be an exception allbwed in cer- 
tain cases. 

The question then is, did the corporation, under the constitution and laws 
of the State, hâve the power to issue thèse bonds? If so, plaintifif was entitled 
to his recoveiy on the coupons; if not, défendant sbould hâve had a verdict. 
It is the case of a subscription to the stock of a eontemplated railroad. The 
fact that thèse particular bonds were to be applied to pay for a spécifie part of 
the work neeessary in the construction of the road, cannot alter the character 
of the bond, nor aid in arrivlng at a solution of the question of power. 
Whether to be used for thia, or any other purpose connected with the con- 
struction of the road, the case would be the saine. The proposition submitted 
to tlie people, and the contract attempted to be made, was simply a subscrip- 
tion for $40,000 of stock in the corporation, which was expected to biiild tha 
road, and the bonds of the corporation (thèse three included) were to be issued 
in paying for said stock. By our présent constitution, which in this respect 
ia the same as that of 1834, § 2, art, 29, the gênerai assembly shall hâve power 
to authorize counties and incorporated towns in this state to impose taxes for 
county and corporation purposes, respectively, in such manner as shall be 
prescribed by law, and ail property shall be taxed according to its value upon 
the principles established in regard to state taxation. By the constitution of 
1870 there is added: "But the crédit of no county, city or town, shall be given 
or loaned to or in aid of any person, company, association, or corporation, e:c- 
cept upon an élection to be flrst held by the qualified voters of such county, 
city, or town, and the assent of three-fourths of the votes east at such élec- 
tion." 

"We need not examine, discuss, or décide the question whether the addenda 
gives any additional or différent power to the législature from that conferred 
in the flrst clause of the section quoted; that ia, to levy taxes for county and 
corporation purposes, respectively. It sufflces that it was decided many years 
siuoe that a railroad was a county and corporation purpose, and taxes might 
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be levied under authority from the législature, to be used in aid of such en- 
terprises. It is not improper to say that while this is aU now settled in our 
state as an original question, the writer of this opinion did not and does not 
now eoncur in its correctness. The question, however, is whether, under the 
statutes existent at this time thèse bonds were authorized, the power to issue 
them is given. We need not, as we hâve said, go into the question of the con- 
stitutional power to authorize them. We need searcely say, that in order to 
the issuance of such bonds there must be an express authority given the city 
or town, either by a gênerai law of the land, or by a spécial law for this pur- 
pose. No such power can be implied or can be inferred from anyof the ordi- 
nary powers of such corporations. "No argument, " says Judge McKinnet, 
in tlie case of Cook v. Sumner Spinning & Manufg Co. 1 Sneed, 714, "can be 
necessary to show that the authority to purchase stock in a manufacturing 
Company, or to issue bonds for the payment thereof, cannot be derivedaimply 
from the power of taxation conferred in a charter." See, also, 9 Heisk. 534. 

Taxation and payraent of ail liabilities directly from this means is the nor- 
mal work of action by such bodies. Bonds on time are not incident to this, 
and can only be issued wheh authority is conferred by law. The old aet of 
1852, Code, § 1142, and other provisions of that article, is the basis in our gen- 
eral law for such action as may be taken by counties and corporations in sub- 
scribing for stock in railroads running to or contiguous to such towns. It is 
too clear for argument that no such authority is found in thèse sections. The 
act of January, 1871, inténded to regulate élections, under the constitution, 
in first section, simply embodies the authority contained in the constitution 
as to counties and towns levying taxes for county and corporation purposes, 
preseribing in the subscriptions the conditions and régulations by whieh the 
power shall be exeeuted. But there is nothing in this act that can possibly be 
construed on any fair principle of construction to authorize the issuance of 
thèse bonds in payment of a subscription of stock in a railroad company. 
What was inténded by the référence to "exécution of ail necessary orders, 
bonds, andpayments, in order to carry out" a loan or crédit, we need not now 
détermine. See section 2; Code, § 491œ. It suÊBces that there is no authority 
in this actto issue such bonds as are the basis of this suit; the same having 
been issued without authority of law, are simply void, whether in the hands 
of innocent purchasers or others. 

Keversed, etc. [SignedJ Feeeman, J. 



Braman V. Snidee and another. 

(Circuit Court, D. Minnesota, October 22, 1884. ) 

Banebuptot — JuDGMBNT Obtainbd ON Pkovablb Claim— Dischahgb. 

On August 8, 1873, suit was comraenced in New York against 8. & G-., and 
judgmeat by default entered March 29, 1876, for $3,199.09. 8. failed in 1873, 
and removed to Minnesota in 1875, where he flled his pétition in bankruptcy, 
and was adjudged a bankrupt, July 15, 1876. The sp hedule flled by him aet out 
the New York judgraent. November 25, 1876, he obtained his discharge. On 
April 6, 1876, the judgment by default in New York, of March 29, 1876, was, on 
motion of his attorney, set aside, a trial had October 10, 1876, and judgment for 
$3,336.25 entered against him, October 14, 1870. There was no communication 
Oetween 8. and his attorney after S. left New York. Held, that the debt or 
3laim in the pendingsuit in New York was provable, under section 5057 of the 
CTnited States Revised Statutes, after the adjudication of bankruptcy of July 
15, 1876, and, although the judgment was entered before the certiflcate of dis- 
charge was granted, an action on the judgmen!; was barred by the discharge. 
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In Bankruptcy. 

C. A. Congdon, for plaintifF. 

J. M. Shaw, for défendants. 

Nelson, J. This action is bronght upon a judginent obtained in 
the suprême court of the state of New York against Samuel P. Snider 
and Willoughby H. Gifïney, on October 10, 1876. Défendant Snider 
answers, and sets up his disoharge in bankruptcy as a bar to recovery. 
I find the following f acts : 

On August 8, 1873, a suit was commenced by Braman & Boynton, 
in the suprême court of the state of New York, against the firm of 
Snider & Giffney, and on failure of the défendants to appear at the 
trial by the court, a verdict was rendered and judgment entered and 
filed March 29, 1876, for $3,199.09. The défendant Snider became 
insolvent in the fall of 1873, and left the eity of New York and be- 
came a résident of the state of Minnesota in 1876. In July, 1876, 
he filed his pétition in bankruptcy and was adjudged a bankrupt 
July 16, 1876. The schedules filed by him set forth a judgment ob- 
tained against the firm of whieh he was a member in March, 1876, 
by Braman & Boynton, in the oity of New York, and stated the amount 
at about $3,000. On November 25, 1876, he was discharged and re- 
ceived his certificate. On April 6, 1876, his attorney obtained an 
order setting aside the judgment entered March 29, 1876; and on 
October 10, 1876, the case was again tried, and the défendants not 
appearing, a verdict was rendered and a judgment was entered and 
filed for the sum of $3,336.25. There was no communication be- 
tween Snider and his attorney after he left New York. Boynton as- 
signed his interest in the judgment before this suit was commenced. 

CONCLUSION. 

If it is conceded that the debtor's attorney in New York had au- 
thority to obtain an order setting aside the judgment entered March 
29, 1876, 1 am still of the opinion that the debt or claim in the poud- 
ing suit in the New York suprême court was provable under section 
5067, Eev. St., against the bankrupt's estate after the adjudication, 
July 15, 1876; and although a judgment was entered before the cer- 
tificate of discharge was granted, the debt on which the judgment 
was entered being a provable claim existing at the time of adjudica- 
tion, is barred by the discharge. The terms of the certificate of dis- 
charge, enacted by section 5115, Eev. St., déclares that the bankrupt 
"is discharged from ail debts and claims made provable" by the 
bankrupt law, and "wjiich existed on the day on which the pétition 
for adjudication was filed." The doctrine of merger and extinguish- 
ment of the debt, and that the judgment constitutes a new debt from 
the time of the recovery, is not applicable under the bankrupt act. 

Judgment for défendants. 
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United States ». Kooh.* 
[Circuit Court, B. D. Miesouri. October 2, 1884.) 

1. Pensions— CHABGiNa IiiLEGAi, Feb— Indiotment. 

An indicf ment for cliarging and collectins; an illégal fee for obtaining a pen- 
sion, need not staie how the accused was instrumental, and what he did, in 
procuring the pension. 

2. Same — Malice. 

It is also ubnecessary for it to state that the défendant " willfully and wrong- 
fully," or " iinlawfully," did the act charged. 

3. 8ame— Admissibility of Evidence of a Sham SAiiB. 

Where the indiotment charges the receipt of a sum in excess of what may be 
legitimately charged, évidence is admissible to prove that he sold thepensioner 
property for a sum largely in excess of its value, if supplemented by proof that 
the sale was a mère trick to obtain an unlawful fee. 

4. Samb— Peagticb— Bill ot Exceptions. 

Where a bill of exceptions states in such a case that a gale to the pcnsioner 
for a price largely in excess of the real value of the property sold was proved, 
and is silent as to whether or not the necessary supplemeatal évidence was in- 
troduced, it will be presumed that it was. 

Indiotment for Charging and CoUecting an Illégal Fee for Obtain- 
ing a Pension. 

William H. Bliss, for the Government. 

D. P. Dyer, for défendant. 

Brewee, J. In the case of the 'United States against Louis P. 
Koch, tried in the district court and convicted there, a writ of error 
was taken to this court. The indiotment charges that the défendant, 
baving been instrumental in obtaining pensions for certain parties, 
did thereafter charge and receive more than the fee which is author- 
ized by the statute. 

Three substantial questions are presented : 

1. The indiotment charges that the défendant, havîng been instru- 
mental in procuring the pension of the party named, etc. It does not 
say how he was instrumental, or what he did in procuring that pen- 
sion, and the claim is that this indiotment should charge how he was 
instrumental, and what he did in procuring the pension. This is un- 
necessary. The gravamen of the offense is not that he was instru- 
mental in procuring the pension; that simply describes the person 
who is within the purview of the statute, lu the Britton Case, a late 
suprême court décision, (107 U. S. 669; 2 Sup. Ct. Eep. 512,) the 
charge was that the défendant, being président of a bank, willfully 
misapplied the funds of the bank. Now, as bas been well said by 
counsel for the government, whatever criticism might hâve been made 
and was made upon the use of the words that he "willfully misap- 
plied," nothing was said, nothing ought to hâve been said, as to the 
simple allégation that the défendant was président of the bank; that 
was a mère descriptio personee. Ând hère the fact that the défendant 

iReported by Benj. F. Rex, Esq., of the St. Louis bar 
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was instrumental in procurin'g the pension is a minor matter : it is 
simply that which brings tàe party within the prohibition of the stat- 
ute. The gravamen of the offense is that, having been thus instru- 
mental, he charged and received a fee in excess of that whicb the 
statute warrants. And where this matter is simply subordinate, — 
the mère description of the person, — I think it unnecessary more 
than to say that the défendant was sueh a person. 

2. It is insisted that the indictment is déficient, in that it fails to 
charge that the défendant "willfully and knowingly," or "unlawfully," 
did the act charged. The offense denounced by this section is charg- 
ing and reeeiving more than the prescribed fee. Such a transaction 
is not inherently vicions. In the absence of a statute prohibiting it, 
any man may contract for his services; he is not bound to render 
them; and, rendering them, he may charge the person seeking those 
services such fee as they may agrée upon. It is not a matter which 
is malum in se — inherently vicions ; it is a matter which is perfectly 
legitimate andproper, in the absence of the prohibition of the statute. 
The statute steps in, and, from motives of public policy, says that 
no fee shall be received in excess of a prescribed amount; and that 
is like many provisions found in municipal ordinances, regulating 
the dealings of one man with another, not inherently vicions, but lay- 
ing down a rule of conduet which every man must conform to at his 
péril. It is not like a charge of assault and battery, where the act may 
or may not be wrong. Assault and battery may be perfectly justified 
in défense of one's property or person, or from other reasons, and 
therefore it may be necessary, in such a case, to allège that it is ille- 
gally or wrongfully committed. But this is a matter where congress 
has stepped in and says that, under ail circumstances, waiving ail 
questions of intention and ail questions of knowledge, it is unlawf ul for 
one instrumental in obtaining a pension to chai-ge and reoeive more 
than a specified sum. Where the offense is thus simply malum pro- 
hihltiim, where there is no offense growing out of knowledge or intent, 
I think it is sufficient for the indictment to charge simply that the 
défendant did the thing prohibitéd to be done; and that objection 
fails. 

The final question runs along thèse facts. In the second count the 
indictment, charges that the défendant received from one Morris a sum 
in excess of that which he might legitimately charge and receive, and it 
appears by the bill of exceptions that the court permitted the United 
States to prove that the défendant sold to the pensioner a tract of land 
for $900, which was largely in excess of its value. It is insisted that 
that testimony was incompétent. It does not appear from the excep- 
tions that that was ail the testimony introduced in référence to that 
matter. There is nothing, it i-s true, in the indictment which charges 
any sàle of land, but I think it clea.r that, under such a charge, it was 
compétent for the government tô prove, as the bill of exceptions said it 
did prove, that the défendant sold a pièce of property to the pensioner 
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at a value largely in excess of its real value, provided that testimony is 
Bupplemented by proof that that was a mare cover, a mare trick, by 
which he obtained more than the légal fee. That such was the testi- 
mony I must assume. It does not appear from the bill of exceptions 
that such was not the testimony, and I think it is compétent for the 
government, on such a charge as this, — that the défendant has taken 
from the pensioner more fées than he was entitled to, — to show that he 
did take that excess, although he made, as an excuse or cover, the prê- 
teuse of a sale of property, or any other pretense. Of course, If it 
was a mère voluntary transaction, by which property was sold, al- 
, though for a sum largely in excess of its value, it does not come within 
the provisions of the statute ; but if it was, as stated, a mère trick, a 
mère cover, by which the real facts of the transaction were attempted 
to be concealed, I think the government, under such an indictment, 
could show it, and, as far as the bill of exceptions discloses, that might 
hâve been the testimony produced. 

Those are the only substantial questions presented, as I look at the 
record, and in them I see no error. The judgmeut of the district 
court in the matter will be affirmed. 



Steam Stone-Cutteb Co. v. Sheldons and anotber. 

{Gircuit Court, D. Vermont. October 7, 1884.) 

L Patents for Invbntions — Damages fou Infringbmbnt — PaoFrrs of Sales — 
Profits Dbbived from Use. 

When a patentée, in an action against an infringer who manufactured and 
sold for use his invention, bas had a decree îor the profits of such sales, and 
Buch decree has been satisfied, he oannot recover, in an action against the party 
to whom the patent was sold, the profits derived by hlm from the use thereof. 

2. Bamb— Salb of Patknted Article— Titlb of Vendbb. 

The recovery of the profits of the sale of a patented article for use, in an ac- 
tion against the vendor, vests the title to the use in the purchaser of the article. 

3. Samb — Pbactice — Intbrlocutort Decree — Final Decree. 

Although there has been an interlocutorj' decree for plaintitf , when it is shown, 
on the master's report, that he is not entitled to recover, a final decree for de- 
fendants may be entered. 

In Equity. Exceptions to master's réport. 

Aldace F. Walker and John W. Stewart, for orator. 

Edward J. Phelps and Walter G. Dunton, for défendants. 

Wheeler, J. The master's report shows that the Windsor Man- 
ufacturing Company made and sold for use to the défendants five 
channeling machines for cutting out marble from quarries, which 
were ihfringements upon the orator's patents; that the orator has 
had a decree against the Windsor Manufacturing Company for' the 
profits of thèse sales; that the decree has béen satisfied in part by 
the payment of money, and as to the residue by; levy on real estate, 
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the title acquired by wliich is in litigation, but bas so faï been de- 
cided in favor of the orator; and that the défendants hâve àerived 
profits from the use of the machines to the amount of $5,320.03, for 
which they should acocunt to the orator, if liable to account at ail for 
sueh profits. Varions questions bearing upon the correctness of this 
account are raised by exceptions to the report. The principal ques- 
tion is as to the right of the orator to recover thèse profits at ail after 
haying recovered profits for the sales. 

The decrees for the accounts in each case were made under the act 
of 1836. The exclusive right conferred by patents always bas been 
to make, use, and sell for use, the patented invention. In the act of 
1790 the words were, "the sole and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used, the said 
invention or discovery." Chapter 7, § 1, (1 St. at Large, 109.) In 
the act of 1793 the words were the same. Chapter 11, § 1, (1 St. 
at Large, 318.) In the act of 1836 the words were changed to, "the 
full and exclusive right and liberty of making, using, and vending to 
others to be used, the said invention or discovery." Chapter 357, § 
5, (5 St. at Large, 117.) In 1870 the words were again changed to, 
"the exclusive right to make, use, and vend the invention or discov- 
ery." Chapter 230, § 22, (16 St. at Large, 201; Eev. St. § 4884.) 
The effeot of thèse expressions obviously is and was intended to be 
the same throughout, and is to give an exclusive right to make, use, 
and sell for use. In the act of 179i) an action was given for devis- 
ing, making, constructing, using, employing, or vending patented ar- 
ticles without consent of the owners of the patent in writing. Sec- 
tion 4. In the act of 1793, § 5, the expression was changed to give 
an action for making, devising, and using or selling. The words 
were again changed in the act of 1800, § 3, to make, devise, use, or 
sell. By the act of 1836 the owners of patents were left to their ac- 
tions at law, with the power of the court to increase the damages, and 
to their right to proceed in equity, where équitable relief was neces- 
sary, for infringements, without any words in the statutes to express 
what should be an infringement or what actions might be sustained 
for. Sections 14, 15, 17; Root y. Bailway Go. 105 U. S. 189. The 
exclusive right was left to be, to make, use, and sell to others for use. 

The mère sale of the materials of a machine, complète and fit for 
opération, would not be an infringement of the patent on the ma- 
chine, unless the sale was for use. Sawin v. Guild, 1 Gall. 485; 
Whittimore v. Cutter, Id. 480. When the orator recovered the pro- 
fits of an infringement by the making and selling of thèse machines, 
it must hâve been a recovery for a sale for use, for such a sale only 
could be recovered for. The sale, apart from the use, would not 
be distinguishable as an infringement. The recovery was as for a 
tort consisting of the selling and using under the sale. The jurisdic- 
tion of the court of equity over the case rested upon the neoessity for 
équitable relief in granting an injunction. Having jurisdiction, tha 
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court retaîned the case and took an acoount of the profits of the de- 
fendant there, and decreed them to the orator, in order to do justice 
as far as possible by administering full relief. Thèse principies are 
fully and elaborately explained, and set at rest for the courts of the 
United States, in Root v. Railway Co, Perhaps, in an action for dam- 
ages, the orator might bave reeovered more than the amount of the 
profits; but, if so, the recovery would hâve been for the same thing 
at a higher rate of damages. The orator elected to take the profits 
as the measure of the recovery. Another recovery for the saine thing 
could not be had against that défendant, neither could it any more be 
had against any other joint tort-feasor. Undoubtedly, an action at 
law or a bill in eqiiity, during the life of the patent, could be main- 
tained against those défendants for their use of the machines, apart 
from the sale, if there had been no recovery for the sale and use; and 
Bo an action might, doubtless, bave been maintained against both the 
Windsor Manufacturing Company and the défendants for the use of 
the machines by the défendants, without référence to the profits of 
the sales. The défendants hère would be liable because they infringed 
directly by the use ; the Windsor Manufacturing Company would be 
liable because, by the sale, it authorized and promoted the use. 
They were joint tort-feasors as to the use. One of them bas made 
satisfaction, and but one satisfaction can be had. Had the orator 
proceeded for the profits of the use none could hâve been reeovered 
of the Windsor Manufacturing Company, for none were made out, of 
the use by that company. Elizabeth v. Pavement Co. 97 U. S. 126. 
From those défendants they could reoover the full profits of the use, 
as is sought to be done now. The défendants hère might bave been 
joined in a suit against infringement by the sale to them, but they 
could not bé held for the profits of the sale, for they made none out 
of that. The orator could not in any mode recover both for the 
profits of the sale for use and the profits of the use. Each was a 
trespass upon the orator's exclusive rights, but not a separate and 
distinct trespass. A recovery for one would include a recovery for a 
part, at least, of the other, so that a recovery could be had for either, 
but not for both. The orator, having had a recovery for one, oannot 
now hâve another for the other. Chamherlin v. Murphy, 41 Vt. 110. 
It is said that the plaintifif has not obtained full satisfaction. But 
the exécution for the enforcement of the decree against the Windsor 
Manufacturing Company has been returned satisfied, and has not been 
revived as not actually satisfied. In trespass qiiare elausum the de- 
fendant pleaded that the plaintiff distrained his hog damagefeasant for 
the same trespass. The plaintiff replied that the hog escaped with- 
out his consent, and he was not satisfied. On demurrer, it was held 
tiiat the action would not lie. Salk. 242 ; BuUer, N. P. 84. Satis- 
faction need not be in money, The taking of the body of a défend- 
ant may be a full satisfaction, and yet yieïd no money. The return 
of the exécution as satisfied is plenary évidence of its satisfaction 
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while it stands. Magniac v. Thomson, 15 How. 281; Bac. Abr. "Ex- 
ecution," D. 

There is another view of this question which has been touched 
upon formerly in this case, and that is that the recovery of the prof- 
its of the sale for use vested the title to the use in the purchaser of 
the machines. Stone-cutter Co. v. Sheldons, 15 Fbd. Eep. 608. It 
was upon this ground that the recovery of the profits against the 
Windsor Manufacturing Company was based. Stone-cutter Co. v. 
Windsor Maniifg Co. 17 Blatchf . 24, This view is supported by sev- 
eral decided cases, (Perrigo v. Spaulding, 13 Blatchf. 389; Spauld- 
ing V. Page, 1 Bawy. 702; Allis v. Stowell, 15 Fed. Eep. 242;) and 
it is not inconsistent with Blake v. Greenwood Cemetery, 16 Fed. Eep. 
676. There, merely nominal damages had been recovered against a 
manufacturer of the infringing machine, with an injunction. The 
défendant purchased the machine, and set up the former recovery as 
a bar to a recovery for the infringement by its use by him. This was 
held to be no bar, because there had been no recovery for this use, 
or for the profits or damages on a sale for use. Where an owner 
of a patent has compensation, for the sale of a spécifie machine em- 
bodying the invention, that machine is forever freed from the monop- 
oly. Bloomer v. Millinger, 1 Wall. 340. A compensation by recov- 
ery in an action for the same thing should bave the same effect. 

Althûugh there has been an interlocutory decree for the orator, still, 
as upon the master's report the orator is not èntitled to recover, a final 
decree for the défendants is proper. Fourniquet v. Perkins, 16 How. 
82; American Diamond Drill Co. v, Sullivan Machine Go. 21 Fed. 
Eep. 74. The interlocutory decree is understood to hâve been entered 
by consent, without hearing, and some other proceedings hâve been 
had which may affect questions of costs, and those questions are left 
open. 

Let there be a decree dismissing the bill. 



Nbtjt York Geape Sugab Co. v. Peobu Gbape Bugab Co. 

Same v. Pbobia Staeoh Manuf'g Co. 

lOireuit Court, N. D. IlUnoii. October 20, 1884.) 

Patents for iNVENTioifs— Sbyerai, Patents Applicable to Same Pbocesb— In- 
fringement— Expiratiois' OF One Patent— Motion to DisMisa. 
' Whare a blll, in addition to the usual charges of infringement of three pat- 
enta specifled thereln, states. that "thèse several letters patent are applicable 
: to the same procegs,and arg so used by défendants," and it appears that it may 
bè impossible to award damages for infringement of two of the patents, wilh- 
out ateo taking into considération the value of the other patent, a motion to 

, disraiss the bill as to such patent, because it was So near its expiration that an 
injunction could not be granted under it, may be overruled. BetU v. Oailias, 
L. R. 10 Eq. 393, distinguished; '^ 
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In Equity. 

Dent é Black and Cratty Bros., for complainant. 

Banning é Banning and George F. Harding, for défendants. 

Blodgett, J. This is a bill filed for an injunction and accounting 
against the défendant by reason of the alleged infringement of three 
patents.^he first issued June 11, 1867; the second issued Septem- 
ber 8, 1868 ; and the third, on the fifteenth of April, 1873, — ail of said 
patents being issued to J. J. Gilbert for "improvement in the manu- 
facture of starch," and having been, as averred by the bill, duly as- 
signed to complainant. Défendants move to dismiss the bill as to the 
first-mentioned patent on the ground of want of jurisdiction in equity, 
beeause this patent was so near its expiration that an injunction 
could not hâve been properly granted under it. I think a demurrer 
to so much of the bill as relates to the first patent referred to would 
hâve been the better method of raising the question, but as the ar- 
gument proceeded upon the right of complainant to relief in equity 
on this patent, under the case made in the bill I will consider only 
the merits of the question discussed by counsel, without référence to 
the mode of practice which was adopted in getting at it. 

Since the décision of the suprême court in Boot y. Railway Co. 105 
U. S. 198, that equity bas no jurisdiction in a suit upon an expired 
patent, when the only relief sought is an accounting for profits and 
damages, the décisions at the circuit hâve not been uniform as to such 
juriBdietion in cases where the patent expires af ter the commencement 
pf the suit, and before decree. In the opinion in Root y, Railway 
Co. the court cites approvingly Betts y. Gallais, L. E. 10 Eq. 393, 
in which Vice-chancellor James hel/i that he would not entertain a 
bill for the mère purpose of giving relief in damages for the infringe- 
ment of a patent where it had been filed so immediately before the 
expiration of the patent as to render it impossible to obtain an injunc- 
tion. The bill in this case, in addition to the usual charges of in- 
fringement of thèse three patents, states that "thèse several letters 
patent are applicable to the same process, and are so, used by the 
défendants." It therefore seems to me that, as there is no question 
made as to complainant's right to relief in equity as to the two later 
patents, and as it ischarged that ail thèse patents are used in a com- 
mon procesB, it may be impossible toaward damages for.the infringe- 
ment of the two later patents without also taking into considération 
the value of the first patent. I am therefore of opinion that, upon 
the case made by tbe bill, it may be necessary to consider the value 
of ail thèse patents to the complainant in the common process, ia 
which défendants are alleged to use them, and that it rnay be diffi- 
cult, if not impossible, to détermine their separate value, or the sep- 
arate profits made by défendants in their use. The |bills'in thèse 
cases were filed more than three months before the expiratipn of . the 
first patent, and the court cannot, therefore, say,,as was said by Yice- 
chancellor James, that it is impossible to bave given complainant an 
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injunction on tlie oldest patent, or even to hâve reached a final decree 
on the merits before the expiration of the patent. An answer was 
due at the first rule-day after the filing of the bill, and, for aught the 
court can say, the case might hâve been brought to a hearing upon 
the bill and answer, and decree rendered before the expiration of the 
earlier patents. There was certainly time to hâve given notice and 
argued the application for an injunction, which, the court must as- 
sumé from the language of Vice-chancellor James, there was not time 
to do in the case decided by him. It seemsto me, therefore, that the 
case made by this bill is exceptional to those which hâve been cited 
in support of the demurrer. 

The motion to dismiss as to the patent of June, 1867, is overruled. 



BiGLBY V. The Ventueb. 

{District Court, W, D. Pennsylvama. October Term, 1884.) 

Admihaltt Practice— Jurt Trial— Rev. 8t. } 566. 

Section 566 of the Revised Statutes doea not give a trial Viy jury in a cause of 
admiralty and maritime jurisdiction which concerns a vessel employed in com- 
merce and navigation upun the rivera Monongahela and Ohio. 

In Admiralty. Sur rule to show cause why that portion of the 
respondent's answer demanding a jury trial should not be stricken 
out, etc. 

Knox é Reed, for libelant. 

Barton é Son, for respondent. 

AcHESON, J. The respondent daims a trial by jury under section 
566 of the Eevised Statutes. But the right to such trial in causes 
of admiralty and maritime jurisdiction, by the express terms of that 
section, is not gênerai, but restricted to causes arising where the ves- 
sel is "at the time employed in the business of commerce and navi- 
gation between places in différent states and territories upon the lakes 
and navigable waters Connecting the lakes." Gillet v. Pierce, 1 
Brown, Adm. 553 ; The Erie Belle, 20 Eed. Kep. 63. In this case, 
at the time the cause of action arose, the vessel was employed in 
naVigating the rivers Monongahela and Ohio. Now it is very clear 
that thèse rivers corne not within the terms "lakes and navigable 
waters Connecting the lakes." The Hine v. Trevor, 4 Wall. 555, 
566. Moreover, the vessel hère was not employed in commerce and 
uavigation between places in différent states, but was plying alto- 
gether within the Western district of Pennsylvania. The request for 
a jury trial must be denied, and the rule to show cause made abso- 
lute; and it is so ordered. 
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Allen v. Wilson and others. 

{(HreuU Court, E. D. Micihigan. April 7, 1884.) 

EQDITT J0BI8DICTION OF OiRCCIT CODBT— JUDaiTENT AT LAW. 

The circuit courts of the United States liave no power to set aside, reverse, 
or modify a judgment at law or decree in chancery after the term at which it 
vias entered, save oaly in the cases specifled ia Bronaon v. Behulten, 101 U. S. 
410. 

In Equity. 

This was a demurrev to a pétition of défendant Canfield to set 
aside an exécution and levy for a defieieney arising out of the sale 
of mortgaged premises upon foreclosure, to restrain the plaintiff and 
the marshal from further proceedings to sell the defendant'a lands; 
and also to open the final decree in the cause, and modify the same, 
BO far as it decreéd the payaient of the mortgaged debt by the peti- 
tioner. The bill, which was filed September 19, 1881, charged that 
défendant was a subséquent purehaser of the mortgaged premises, 
and alleged that he had assumed payment of the mortgaged debt. 
A subpœna was taken out and personally served upon ail the défend- 
ants, September 2l8t. The ordinary decree pro confessa, for want of 
an appearance, was entered December 17, 1881, and a final decree 
for the sale of the property, upon the order pro confesao and testi- 
mony, was made October 3, 1882. The decree was enroUed Novem- 
ber 15th. This decree provided "that upon the coming in and con- 
firmation of said report" (master's report of the sale of the mortgaged 
premises) "said défendants James Wilson and Lucius H. Canfield, 
who are personally liable for the debt secured by the said moitgage, 
pay to complainant the amount of such defieieney, with interest 
thereon as aforesaid from the date of such report, and the complain- 
ant bave exécution therefor." The mortgaged premises were regu- 
larly sold under this decree by the master on the twenty-sixth day of 
January, 1883, report of sale filed, and, in due course, an order of 
court taken confirming it. By this order of confirmation an exécu- 
tion was again ordered to issue, pursuant to gênerai equity rule 92, 
as it-had before been ordered by the final decree. This order was 
made in November, 1883. The pétition filed by défendant Canfield 
stated that he was not a party to the mortgage and notes sought to be 
foreclosed, and that his only connection with the mortgaged premises 
was this: That the défendant Wilson came to him and stated that he 
owed the mortgage to one Hathaway, who then held it; that he had 
not been able to agrée with him upon the amount due; that the 
amount actually due was about $2,000, and he thereupon requested 
petitioner to let him hâve the money to pay Hathaway, and that pe- 
titioner should see Hathaway and endeavor to agrée upon the amount 
due, and pay him, if they could agrée; that petitioner found, on see- 
ing Hathaway, that the amount due was largely in excess of $2,000, 
v.2lF,no.l4— 56 
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and îmmediately notified Wilson that he could not let hîm hâve the 
money, and that he would hâve nothing further to do with the mat- 
ter, and that be ne ver did; that the quitclaim deed made no men- 
tion of the mortgage ; that petitioner never had anything to do with 
the premises, and never recorded the deed. The pétition denied 
fuUy any admission made by petitioner of any liability to pay the 
mortgage debt. The petitioner further stated, as an excuse for fail- 
ing to enter bis appearance, that plaintiff's solicitor knew before the 
bill was filed that petitioner had had this quitclaim deed, and hence, 
when the subpœna was served upon him, knowing there was no basis 
in fact for a personal decree, he had a right to suppose, and did sup- 
pose, that he was made a party to eut off any right or claim to the 
land under the deed. To this pétition plaintiff demurred. 

L. D. Notris, for plaintifif. 

F. H. Canfield, for petitioner. 

Beown, J. Conceding that the order for an exécution for the de- 
fioiency, entered in November last, should not bave been granted 
without notice, and that, under gênerai equity rule 88, the petitioner 
is entitled to a rebearing of such order at this term, it is manifest 
that It will not avail him to vacate the order unless the decree for the 
sale of the mortgaged premises be also opened and modified, since 
this decree provided that petitioner, who was adjudged to be person- 
ally liable for the debt, pay the amount of such deficiency after the 
sale of the premises, and that plaintilï bave exécution therefor. It 
is conceded that it is within the power of this court to make this pro- 
vision in the decree. Equity rule 92. 

We are thus confronted again with the question, frequently raised 
and uniformly decided, whether this court bas the power to open a 
decree by default after the expiration of the term. In this case, three 
terms expired before the application was made. It would seem that 
if any principle of law could be settled by adjudications of the su- 
prême court, thisone ought to be considered at rest; and yet the oc- 
casional hardship of the rule is such that the repeated attempts of 
counsel to induce the court to let in an unfortunate défendant can 
scarcely be deemed a matter of surprise. Yet in nearly ail thèse 
cases there is an élément of négligence on the part of the delinquent 
party, which, under a correct and logical System of practice, ought to 
estop him from complaining of the harshness of the rule. For ex- 
ample : In the case under considération the default of the défendant 
was not entered for three months after the service of the subpœna, 
during which time he might bave entered an appearance. A final 
decree was not entered until more than a year after such service. He 
chose, however, to rely upon bis supposition that he was made a 
party only to eut off any right or claim to the premises under bis 
deed, and neglected the most obvious précaution of ascertaining what 
claim was made against him. 

To show how completely we are foreclosed from aflfording défend- 
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ant the deaired relief, we refer to the following adjudications of the 
suprême court upon this subject : The question was firet deoided in 
Hudson V. Ouestier, 7 Granch, 1, in which the court de9lined to 
rehear a cause after the term in which it was decided. In Game- 
ron V. McRoberts, 3 Wheat. 591, it was held that the circuit court 
had not power over a decree in equity, so as to set the same aside 
on motion, after the expiration of the term in which it was ren- 
dered. In Ex parte Sibbald v. [7. S. 12 Pet. 488, decided in 1838, 
application was made to open a decree of the suprême court entered 
at a previous term, and the court held that "no principle was better 
settled, or of more universal application, than that no court can re- 
verse or annul its own final decrees or judgments, for errors of fact 
or law, after the term in which they hâve been rendered, unless for 
clérical mistakes, or to reinstate a cause dismissed by mistake ; f rom 
which it foUows that no change or modification can be made which 
may substantially vary or affeet it in any material thing." Neither 
of thèse, however, were decrees by default. In 1843 the gênerai 
equity rnles now in force were adopted by the suprême court, the 
nineteenth of which, as amended, provides that "when the bill is taken 
pro confessa the court may proceed to a decree at any time after the 
expiration of 30 days from and after the entry of the order to take 
the bill pro confessa; and such decree rendered shall be deemed abso- 
lute unless the court shall at the same term set aside the same, or 
enlarge the time for filing the answer, upon cause shown, upon mo- 
tion and affidavit of défendant." It is difScult to see how language 
could be more explicit. In Bank af U. S. v. Mass, 6 How. 31, the 
the circuit court for the southern district of Mississippi had set aside 
a judgment rendered at a preceding term and dismissed the case for 
what it considered to be want of jurisdiction. The suprême court re- 
versed this order, saying that "even where the record of a circuit court 
did not contain any averments giving jurisdiction, this court bas held 
that, at a subséquent term, after final judgment, the same tribunal 
which rendered it could not set it aside upon motion. And we hâve 
repeatedly decided, as to judgments of this court, that they could not 
be changed at a subséquent term, in matters of law, whether attempted 
on motion or a new writ of error, or appeal, on the mandate to the 
court below." 

The case of McMicken v. Perin, 18 How. 507, was much like the one 
under considération. In this case a decree pro confessa had been 
entered in the circuit court, and at the same term a final decree was 
rendered. At a subséquent term the appellant filed a pétition in the 
circuit court, alleging that he had been deceived by the appellee in 
référence to the prosecution of the bill, and had consequently failed 
to make any appearance or answer, and that he had a meritorious 
défense, and prayed the court to set aside the decree and allow him 
to file an answer to the bill. This pétition was dismissed, and the 
decree of the circuit court was affirmed. Appellant thereupon filec^ 
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a bill of review, prayîng relief from this deeree, which he alleged to 
hâve been obtained by means of fraud and imposition, setting forth 
tbe game facts as before. This bill was dismissed, and such dismissal 
•was aiBrmed by the suprême court. 22 How. 285. Indeed, that 
court bas since repeatedly decided that a biU of review will not lie, 
except for errors apparent upon the record, or for some new matter 
of fact which was not known and could not possibly bave been used 
at the time of the deeree. Whiting v. Bank of U. S. 13 Pet. 6; 
Kennedy v. Georgia State Bank, 8 How. 609 ; Putnam v. Day, 22 Wall. 
60; Buffmgton v. Harvey, 95 D. S. 99; Beard v. Bwrts, 95 U. S. 434. 
The last case upon the subject of setting aside judgments upon motion 
is that of Bronson v. Schulten, 104 U. S. 410, in which most of the 
previous cases were considered, and it was again held that there was 
no power to set aside, vacate, or modify a judgment after the lapse 
of the term. The exceptions to the gênerai rule are hère stated. 
See, also, Brooks v. Bailroad Co. 102 U. S. 107. The décisions of the 
circuit courts are, we believe, without exception, to the same effect. 
U. S. V. Brig Glamorgan, 2 Gurt. 236; Scott v. Blaine, Bald. 287; 
Bank v. Lahitut, 1 Woods, 11; U. S. v. Millinger, 7 Fed. Eep. 187; 
Neirman v. Newton, 14 Fed. Eep. 634 ; SchooUdist, v. Lovejoy, 16 Fed. 
Eep. 323. 

In admiralty causes it îs provided, by gênerai rule 40, that "the 
court may, in its discrétion, upon the motion of the défendant and 
the payment of costs, rescind a deeree in any suit in which, on ac- 
count of his contumacy and defauit, the matter of the libei shall bave 
been decreed against him, and grant a rehearing thereof at any time 
within ten days after the deeree bas been entered." In the early 
case of The Illinois, 1 Brown, Adm. 13, decided by Judge Wilkins, 
of this district, where a deeree had been entered up in the absence 
of respondent's proctor, who was engaged in trying a case in one of 
the country circuits, the court held that it had no power to set aside 
the deeree after the lapse of the 10 days prescribed by rule 40. This 
ruling was also adopted by my learned predecessor in the case of 
Northrop v. Gregory, 2 Abb. U. S. 503, and by Judge Wblkeb, of the 
Northern district of Ohio, in The Oriental, 9 Chi. Leg. N. 134. In 
England and in several of the United States, including New York, 
New Jersey, Maryland, and Michigan, the law is well settled, that 
where, through accident, misapprehension, surprise, or mistake, a 
party has been prevented from making his défense, the court will 
allow him to corne in after the term. The suprême court has, how- 
ever, shown no disposition to relax its rule in this particular, and we, 
therefore, feel compelled to sustain this demurrer and dismiss the 
petiti^on. 
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In re Pétitions of Pbtbbsen and othera v. Case, Eeceiver, etc. 

{Circuit Court, E. D. Wisconsin. October 16, 1884.) 

1. COMMON CarIîIEB — DelITERY OP GoODS TO OONNECTINa LiNB — LlABILITTr OP 

i'iusT Carrier. 

When goods are to be delivered by a railroad company to a second line of 
eonre}'ance for tranaportation further on, the common-lawliability of common 
carriers remaina on the flrst carrier until he bas delivered the goods for trana- 
portation to the next one Its obligation while the goods are in its dépôt does 
not become that of a warehouseman. 

Si. Bame— Block in Freight — Da.mages Caused bt Dblat. 

Where, while goods received by the flrst carrier are in transit, the Connect- 
ing lino na;ifles it that it cannot receive the goods and transport tbera to their 
destination beoause of a block lu freight, this will not relieve the flrst carrier 
from liability for damages cauaed by the delay, where it falls to notify the ship- 
per and give liira an opportunity to dispose of the propeity or taise îneasures 
for its préservation. 

8. Bamb— Mbasukb OP Damages. 

The raeasure of damages in such a case is the différence between the market 
value of the goods at the place of destination when they ought to hâve been 
delivered and their marliet value when they were delivered. 

- At Law. 

G. W. Cate, A. J. Smith, a,nà W. J. Tarner, for petitioners. 

Théodore G. Case and W, 0. Larned, for receiver. 

Dyer, j. In the foreclosure of a mortgage on the Green Bay & 
Minnesota Railroad, in this court, the respondent was appointed re- 
ceiver, and as such was empowered to operate the road pending the 
receivership. In October; 1881, he was so operating the road, the 
eastern terminus of which was Ft. Howard, where there existed con- 
nections with the Chicago & Northwestern Eailway for the transpor- 
tatrion of freight shipped on the receiver's line of road, and destined 
for Chicago. On the third day of October, 1881, the petitioner Pe- 
tersen shipped over the respoudent's road, at Amherst Junction, Wis- 
consin, two car-loads of potatoes consigned to a commission house in 
Chicago, On the fifth day of the same month he shipped from the 
same place, over the same line of road, two other car-loads of pota - 
toes, consigned to the same parties as were the first. On the third 
day of the same month the petitioners Allington & Co. also shipped 
over the receiver's line of road, at Amherst Junction, one car-load of 
potatoes, consigned to a commission firm in Chicago. The course 
of transit was over the Green Bay & Minnesota road, from Amherst 
Junction to Ft. Howard, thence, via the Chicago & Northwestern 
Eailway, to Chicago. 

In the Petersen Cases bills of lading were issued to the shipper, 
wherein it was stated that the potatoes were received "in apparent 
good order by the receiver of the Green Bay & Minnesota Railroad, 
* * * to be transported over the line of this railroad to Chicago, 
and delivered after payment of freight, in like good order, to a com- 
pany or carrier, (if the same are to be forwarded beyond the lines of 
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this railroad,) to be carried to the place of destination; it being ex- 
presSly'agreed that the responsibility of tbe receiver shall cease at 
his dépôt, at which the same are to be delivered to Buch carrier." The 
bills of lading also contained this f urther clause : "It is furtlier es- 
pecially agreed that, for ail loss or damage occurring in the transit 
of said packages, the légal remedy shall be against the particular 
carrier or forwarder only in whose custody the said packages may 
actaally be at the time ot the happening thereof ; it being understood 
that the receiver of the Green Bay & Minnesota Eailroad assumes no 
other responsibility for their safe carriage or safety than may be in- 
curred on his own road." The bill of lading in the case of AUington 
& Co. was like those issued on the Petersen shipments, except that 
it was therein stated that the property was to be carried over the 
Green Bay & Minnesota road to Green Bay, "and delivered, after 
payment of freight, in like good order, to G. & N. W., * * * to 
be carried to the place of destination." This différence in the terms 
of the bills of lading is not material, becauae it must hâve been the 
understanding of the parties that the carriage of the property over 
the line of the Gïeen Bay & Minnesota road terminated at Ft. How- 
ard, and that it was to be there delivered by the receiver to the Chi- 
cago & Northwestern Eailway for transportation to Chicago. 

It appears from the proofs that the potatoes shipped at Amherst 
Junction on the third of October, reached Ft, Howard at 5 o'clock p. 
M. of that day ; that of the shipments of October 5th, one arrived at 
Ft. Howard at 6 p. m. of that day, and the other at the same time of 
day on the 6th ; and the évidence shows that within 24 hours after 
the arrivai at Ft. Howard of each of thèse shipments, a freight train 
left that place for Chicago on the Chicago & Northwestern road. 
The précise character of the running connections between the two 
roads at Ft. Howard is not shown; but it is évident that there was 
a business arrangement between them by which freight brought to 
Ft. Howard over the Green Bay & Minnesota road, and consigned to 
points south and east, was transferred to the Chicago & Northwestern 
road, and forwarded to its destination; and that the cars of the 
former road, containing bulk freight brought from points inland, were 
run upon the traok of the latter road at Ft. Howard, without break- 
ing bulk, and were put into the trains of the Chicago & Northwestern 
Company, and taken through to points on its road to which the 
freight waB consigned. It is shown that at Ft. Howard there was a 
Y track Connecting the Green Bay & Minnesota road with the Chi- 
cago & Northwestern, and by the course of business, cars frori points 
on the former road, containing freight destined south, were switched 
from the respondent's yard tracks, by his employés, to the Y track, 
and were there taken by the employés of the Chicago & Northwestern 
Company and placed in the trains of that Company; so that deliv- 
ery of such cars to the latter company was accomplished when they 
were placed on the Y. 
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It appears from the testimony that from about the third to the 
tenth of October, 1881, there was a freight blockade at Chicago, which 
it is claimed rendered it impossible for the Chicago & Northwestern 
and certain other railroad companies to promptly deliver certain 
kinds of freight to consignées in Chicago. This blockade was occa- 
sioned by the inability of roads running east to take away the cars 
containing throagh freight destined east, as fast as they arrived on 
roads running north and west; by reason of which state of things 
there was an accumulation of cars containing through freight bound 
«ast, which prevented the handling of cars constantly arriving, con- 
taining freight to be delivered to Chicago consignées. In consé- 
quence of this pressure of freight, the Chicago & Northwestern Com- 
pany, on the fifth day of October, requested the respondent to stop 
fihipments of potatoes and barley in bulk from points on bis Une to 
Chicago until the 12th, and ail agents at stations on the respondtent's 
road were immediately instructed to refuse such shipments. It would 
eeem that the respondent did not reeeive notice of the Chicago block- 
ade, and, consequently, did not notify his agents until after the cars 
containing the potatoes hère in question had left Amherst Junction, 
and were either in transit to or had arrived at Ft. Howard. Hav- 
ing arrived at that point, the agent there in charge — who was the 
joint agent of the two roads — was instructed not to place the cars on 
the Y for delivery îo the Chicago & Northwestern Company until Oc- 
tober lOth. Accordingly, thèse cars, with their contents, remained in 
the respondent's yards until that day, when they were delivered to the 
Chicago & Northwestern Company, and reached their destination on 
the eleventh or twelfth of the month. On delivery to the consignées, 
the potatoes in ail the cars were found to be so seriously decayed 
that a large loss was sustained in the sale of them; and this loss, 
.which the petitioners attribute to delay in their transportation, they 
seek to recover from the respondent. 

In resisting the petitioners' demands, the respondent claims that 
the potatoes were unsound when they were shipped at Amherst Junc- 
tion, and there is considérable testimony bearing upon this issue of 
fact. It is unnecessary to discuss this testimony in détail. The bills 
of lading issued by the respondent state that the potatoes were re- 
ceived for transportation in apparent good order, and on the part of 
the petitioners it is shown that the potatoes were loaded from wagons 
into the cars as received; that they were examined and assorted with 
care; and that when shipped they were in sound merchantable con- 
dition. This is very positively sworn to by the shippers, and by va- 
rions witnesses who handled the potatoes. It is also in proof that 
other potatoes shipped to Chicago at about that time, and which were 
transported in the usual time over another Une of road, arrived in 
^ood merchantable condition. On the part of the respondent it is 
shown that the season of 1881, in conséquence of continued wet 
"weather throqghthe month of September, was an extremely unfavor- 
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able one for the shipment of potatoes. Some of the witriesses testify 
that they sustained heavy losses from decay of potatoes shipped from 
points near Amherst Junctiou to Chicago which were not delayed in 
transit, but none of them purchaaed and shipped potatoes at Amherst 
Junction, nor did they see the potatoes which the petitioners shipped. 
Experts testify that potatoes which were dug before they were fully 
ripe, and freshly shipped, in thestate of weather then prevailing, were 
extremely liable to develop unsoundness, and that this could not be 
prevented by the utmost dispatch in transportation. They also ex- 
press the opinion that if the potatoes in question were sound when 
shipped they would hâve sustaiued no injury by the delay proven in 
this case. In considering this testimony my mind has not been free 
from doubt upon the question of fact in dispute, and it must be ad- 
mitted that the respondent's contention is not without support, if the 
testimony which he adduces is entitled to weight. In short, if the 
opinions of experts, and the expérience of other shippers, and the 
testimony which tends to shqw that the potato crop of 1881, in 
northern Wisconsin, was exceptionally liable to disease, are to pre- 
vail against the positive testimony of the petitioners, and of witnesses 
who handled thèse potatoes, and the fact that other potatoes shipped 
from the same locaUty and transported with usual dispatch arrived 
in Chicago in merchantable condition, then the conclusion must be 
that the loss sustained by the petitioners is attributable to unsound- 
ness of tho potatoes when they were shipped. But giving to the évi- 
dence adduced by both parties its due weight, one side being sup- 
ported by positive assertions of fact founded upon personal observation 
and knowledge, and the other by opinions and conclusions deduced 
from a gênerai state of facts perhaps not applicable to the particular 
case, the court, in the exercise of a judicial judgment, must conclude 
that the fact in dispute is as proven by the petitioners. The évi- 
dence on their part is positive; that on the part of the respondent is 
in its nature négative, based rather on supposition and conjecture 
than,on. knowledge of the facts in the particular case. 

So, too, upon the évidence before the court, the conclusion must 
be that the injury to the potatoes resulted from the delay in their 
transportation. Each car contained between 400 and 500 bushels. 
The weather at the time, in the language of the witnesses, was warm, 
damp, and muggy. The potatoes may not hâve been, strietly speak- 
ing, perishable property, according to the ordinary classification of 
railroad freight. But the season was such that delay in their trans- 
portation was hazardous. The proofs show that from the third to 
the eleventh of October the température at Pt. Howard ranged at 
midday from 50 degrees to 76 degrees above zéro. It appears that 
the three car-loads shipped on the 3d, and which were consequently 
longest delayed, were most seriously injured, and one of thèse is de- 
scribed as steaming with beat and decay on arrivai in Chicago. 
This was a car containing 470 bushels, then worth if in sound condi- 
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tion one dollar per bushez, but for whieh the petitionera Allinglon & 
Co. realized only $69. The testimony tends to show that the prooess 
of decay, once begun, would rapidly go on, where, in such weather, 
potatoes in sueh quantities were confinèd in a close box car of ordi- 
nary construction, in which there were not free circulation of air and 
opportunity for the moisture to evaporate. Taking the évidence as 
it stauds, I must bold that the petitionera proved, at leaBt prima /acte, 
the soundness of the potatoes when shipped. The burden of showing 
that they were not sound then fell upon the respondent, and this he 
bas not shown by such testimony as outweighs that of the pétition- 
ers and their witnesses. It need only be added in this connection 
that if the original injury was attributabie to the fault of the respond- 
ent, then he is legally chargeable, as between him and the petitioners, 
with the continuing conséquences of that fault; namely, the loss re- 
sulting from the continued decay of the potatoes while in the whole 
course of transit to Chicago. 

The question of légal liability «poft the facts as proven, remains to 
be considered. The learned counsel for the respondent argued at 
some length, and cited many authorities upon the point, that, as a 
common carrier, he was not liable for any négligence or delay in 
transporta tion occurring on the Connecting oarrier's line. Admitting 
this to be so, it does not appear that the point is a material one in 
the case. The respondent was under obligation to safely deliver the 
potatoes to the next carrier in the line in as good order as when re- 
ceived. As we hâve seen, aocording to the course of business be- 
tween the two carriers, delivery of such freight was made by placing 
the cars on the Y at Ft. Howard, where they were taken away by the 
Chicago & Northwestern Company. Until the cars containing thèse 
potatoes were thus delivered, they remained in the possession of the 
respondent, and his common-law liability as a carrier continued un- 
til sueh delivery. The law on this subject was settled in Railroad 
Co. V. Maniifacturing Co. 16 Wall 318, where it was held that when 
goods are delivered to a common carrier, to be transported over his 
railroad to his dépôt, in a place named, and there to be delivered to 
a second line of conveyance for transportation further on, the com- 
mon-law liability of common carriers remains on the first carrier un- 
til he has delivered the goods for transportation to the next one. His 
obligation while the goods are in his dépôt does not become that of a 
warehoHseman. While, tberefore, thèse cars of potatoes were in the 
possession of the respondent at his dépôt in Ft. Howard, they were, 
in the eye of the law, still in transit, and the liability of the respond- 
ent therefor, continued unbroken, except as such liability may hâve 
been limited by the bills of lading, until they were actually delivered 
to the next carrier in the line. Railroad Co. v. Mitchell, 68 111. 471; 
Gonkey v. Railroad Co. 31 Wis, 619. The clause in the bilîs of lad- 
ing that the responsibility of the receiver should cease at his dépôt, 
must be read in connection with the other pi'Ovisionfl of the contract. 
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That clause did not qualify the obligation of the respondent to de- 
liver the freight to the Chicago & Northwestern Company, and to de- 
liver it in as good order as when received. It was at the dépôt, or 
presumably within the dépôt limita, that such delivery was to be 
made; that is, on the Y track Connecting the two lines, and used for 
that purpose. 

The respondent's gênerai liability being as heretofore stated, waa 
bis failure to promptly deliver this freight to the Chicago & North- 
western Company excused by the refusai of that company to take it 
in conséquence of the blockade at Chicago, and what duty, if any, in 
view of the action of that company, did the respondent owe to the 
petitionera ? It is to be observed that the notice of the Chicago & 
Northwestern Company to the respondent that it would not receive 
further shipments of potatoes and barley from his road until October 
lOth,. was not given until after the petitioners' property was in 
transit. The first carrier was then in possession of the property, exer- 
cising control over it, as a common carrier. It may be doubtful 
whetber the évidence shows such an inability to deliver freight to 
Chicago consignées at that time as would excuse the last carrier 
from the obligation to complète the transportation of freight which 
had been previously received by the first carrier and was then actu- 
ally in transit. But I take it that is exclusively a question between 
the two carriers, and with which the petitioners bave no concern. 
If the refusai of the Chicago & Northwestern Company to receive this 
freight from the respondent was a violation of any business arrange- 
ment between the two carriers, — a question not arising hère, — that 
might raise a controversy between them, but it would concern them 
alone, and the rights of the petitioners ought not to be alîected 
thereby. I do not forget the case of Helliwell v. Railway Co. 10 
Biss. 170, in which this court held that if at the time of making a 
contract for shipment of freight the carrier has no doubt, and if the 
condition of business on its lines gives it no ground for doubting, that 
suitable means will be at its oommand within the usual and ordinary 
time for conveying the freight, and if ail reasonable efforts are sea- 
sonably employed to obtain such means, and the delay is solely oc- 
casioned by an extraordinary influx of freight upon its lines arising 
subsequently to the making of the contract, the carrier will not be 
held responsible for the delay. But this présupposes that there was 
no négligence on the part of the carrier. And hère we toueh the 
point upon which, in its légal aspect, thèse cases turn. Conceding 
that the inability of the respondent to forward the potatoes from Ft. 
Howard was attributable to causes which he could not control, it then 
became his duty to use ail reasonable means to préserve the property 
from loss, and to that end he should hâve notified the shippers that 
the property could not be forwarded, thereby enabling them to other- 
wise dispose of the property, or to take measures for its préservation. 
If the potatoes when shipped were not, in a strict sensé, perishable 
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property, it is évident they became such while in the respondent's 
custody. He knew on the fifth of October that they could not be 
forwarded before the lOth, and would not in due course reach their 
destination before the llth or 12th. The petitioners were shippers 
at a point not remote on his line of road, and it was not difficult to 
notify them of the situation of their property. I think it was his 
duty, as the custodian of the property, to give them such notice, and 
thus enable them to protect themselves, as far as possible, against 
loss. 

In Conkey v. Railivay Co. 31 Wis. 637, Mr. Chief Justice Dixon 
was of the opinion that in the case of an interruption of transporta- 
tion from extraordinary causes, rendering it impossible to send mer- 
chandise forward, the carrier might store the property, and at once 
give notice to the owner, and thus absolve himself from liability as 
a carrier. It is not claimed that any notice was given to the peti- 
tioner Petersen. The station agent testifies that he told the peti- 
tioner Allington, on the seventh of October, that the potatoes were 
then at Green Bay, and requested him to inform Petersen. But Al- 
lington unqualifiedly dénies this. The petitioners Petersen and Een 
swear that they had no information as to the whereabouts of the po- 
tatoes, and there is no proof to the contrary. Another witness, not a 
party to thèse cases, testifies that on the twelfth of October he was at 
the Amherst Junction station with Allington, Petersen, and one Couch, 
who had something to do with the shipments ; that Couch asked the 
station agent if he knew or could tell where the cars of potatoes were, 
and that he answered he could not. The station agent himself tes- 
tifies that he first heard that the cars were at F t. Howard on the 7th, 
which wasfoardays after partof the potatoes had beenshipped from 
Amherst Junction, and there is évidence that one of the petitioners 
called on the agent almost daily for information about the potatoes, 
but got none. There is no proof that anything was done with the 
potatoes at Ft. Howard, except to leave them as they were shipped, 
in the car on the side track ; and deciding this question, as I must, 
upon the prépondérance of testimony, I am obliged to hold that no- 
tice to the shippers of the delay and situation of the property is not 
proven, and therefore that the respondent held the potatoes during 
the period of delay subject to the common-law liability of a oommon 
carrier. 

THe measure of damages in thèse cases, is the différence between 
the market value of the potatoes in Chicago when they ought to bave 
been delivered, and their market value when they were delivered. 
Under this rule of damages, the petitioners, upon the testimony, are 
entitled to recover the amounts claimed by them in their pétitions; 
and orders will be entered requiring the respondent to pay to the pe- 
titioner Petersen the sum of $863.63, and to the petitioners Allington 
& Co. the sum of $367.70. 
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Sdllivak ». Chbysolitb Silveb Min. Co. 

{Oircuit Court, D. Colorado. October 16, 1884.) 

PbACTICB— DlBECTINfl YeKDICT— NBaLIGENCB. 

Whea, in an action for personal injuries caused by defundant's négligence, 
upon the wliole testimony the court would not feel justifled in sustaiuins a 
verdict for tiie plaintiff, it should direct a verdict for the défendant; and that, 
altliough there may be some évidence wtiich would raise a possibillty or a sus- 
picion tiiat tlie plaintiH was entitled to recover. 

Motion for New Trial. 

Mr. Morrison, for plaintifF. 

J. B. Bissell, for défendant. 

Bebwer, J., {orally.) The case was tried before a jury. At the close 
of the testimony the jury were directed to return a verdict for the de- 
fendant. Plaintiff asks a new trial. It is an action under the stat- 
ute for damages for négligence causing the death of the ancestor of 
the plaintiffs. The facts are thèse : The décèdent was one of a party 
of three working at the bottom of a mine; the signal was given by 
the shift-boss to lower the cage; it did not corne down as quickly, 
perhaps, as expected. It should be stated, first, that at the bottom 
of the shaft there were two compartments : one a pump compartment, 
and the other, where they were at work, a cage compartment. If the 
cage came down in the one compartment anybody under it would be 
struck. It was perfectly safe for any one, when that cage was descend- 
ing, to step into the pump compartment ; it was also reasonably safe 
for parties to stand in the corner of the pump compartment, and the 
cage could pass down without touching. Instructions were given by 
those in charge that whenever that cage was ealled for, or was com- 
ing down, for the employés to step into the pump compartment, 
where, of course, there would be no danger. The testimony of one 
of the two survivors is that, up to the time of this injury, they had 
always obeyed that order, and gone into the pump compartment. 
There is no dispute in the testimony but what this order was given 
to the décèdent, and he had been working there for two or three weeks, 
at least, perhaps more. He stood in the corner of this cage com- 
partment, and, the cage not coming down, for some reason unknown, 
stepped forward, and as he stepped forward the cage fell, struck and 
killed him. And it was argued very forcibly by the counsel for the 
plaintiff that a man in that position was not bound to wait indefi- 
nitely. Finding that the cage did not come as ealled for, he might 
naturally think there was danger — some trouble about the cage; that 
it might come down hastily; and might properly jump into or hasten 
to a place which would be safe; and that it could not be affirmed that 
it was négligence on bis part to take that risk ; and several illustra- 
tions were cited in respect to a descending elevator. That is ail very 
true, but for the antécédent fact that he had no right to stand in that 
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corner. It îs true, the shift-boss himself stood in another corner, but 
that was in disobedience to the orders. If he hâd been standing in 
a place wbere by the orders he was authorized to stand, and had 
simply sought a place of more apparent aafety, it might be said that 
such an act was not négligent; but when, in the first instance, he 
assumed a place which he was forbidden by the orders of the Com- 
pany to oceupy, which was compara tively dangerous, and had failed 
to take the place which, by like directions, be was required to take, 
then his action in going from oae place to another is at his own 
risk ; he can excuse himself for his action only when he bas occupied 
the place which he had been directed by the company to oceupy. 

Counsel very eamestly, too, pressed upon the court that, whether 
the court thought or not that such action was négligent,^ it was a 
matter which should be submitted to the judgment of 12 meu, that 
of a jury, and that it ought not to be taken from them, because they 
being men in daily life, more familiar with practical affairs, would 
be more apt to décide correctly what was and what was not négli- 
gence ; and it was urged that it was trespassing upon the province of 
a jury to take that question from them. I think the rule controlling 
fédéral courts — one that is also recognized in some of the state 
courts — is that when upon the whole testimony, the court would not 
feel justified in sustaining a verdict for the plaintifif, it should direct 
a verdict for the défendant; and that, although there may be what is 
sometimes called a "scintilla" of testimony, or something which would 
raise a possibility or a suspicion that the plaintiiï was entitled to re- 
cover. The court is responsible for every judgment that is rendered, 
and should never avoid or shirk that resjponsibility; and I think much 
of the complaint which exiats to-day against the jury System arises 
from a hésitation on the part of many judges to assume their fuU re- 
sponsibility. A question arises of négligence or otherwise, and the 
court says it is a question of fact, — ^let it go to the jury; and although 
clearly of the opinion that the verdict should be one way or the other, 
yet they évade the responsibility which properly belongs to it by 
saying 12 men hâve said so and so, and it is their province to settle 
questions of fact. Now, I think that it is the imperative duty of a 
judge to hold every case before him closely in his own hand, and 
when satisfied that the verdict should be one way or the other, to see 
that it is so, and to render judgment accordingly. And in this case, 
while there was some testimony upon which a jury might find- that 
the défendant was guilty of négligence, although it was not absolutely 
démonstrative of négligence on its part, yet it seems to me, taking 
ail the testimony together, the court could not do otherwise than af- 
firm that the décèdent was himself négligent, and that his négligence 
contributed to the resuit. 

The motion for new trial will be overruled. 
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United States v. Slikey and others. 
{Cireuit Court, W. D. Pennsylvania. April 30, 1884.) 

1. EraoTMENT— Plaintiff'b Tenant in Possession— âssumbd Agenot. 

Where one standing in confldential relations to and assuming to act for the 
plaintitf put anotlicr into possession of land as tlie plaintitt's tenant, a défend- 
ent in ejeclment, as against the plaintift', cannot question the professed agent's 
autliority to create the tenancy. 

2. SaMB — CONSTRDCTIVB KOTICB OF LaNDLOED'S TiTIiB. 

Actual, exclusive, and visible possession of land by a tenant is construotlve 
notice of his landlord's title équivalent to tUat aSorded by the recording of a 
deed. 

3. Same— Secret Attoenment. 

It is not in the power of a tenant to destroy his landlord's possession by a 
secret attornment to auother, and as against the landlord such attornment is 
void and of no eSect. 

4. SaMB— QUITCLAIM— BONA FiDE PUEOHASER WITHOUT NoTICB. 

A purchaser by deed of quitclaira simply is not to be regarded as a hona flde 
purchasfir without notice. 
B. Same— Case Stated. 

ïï., who entered upon the plaintifE's land as tenant, during his tenancy was 
induced secretly to attorn to and take a lease from S., who subsequently, 
■with actual knowledge ot the plaintilï's title, obtained quitclairas for trifling 
considérations from the widow and heirs of a deceased former owner who had 
conveyed, by an unrecorded deed, to a party under whom the plaintift claims. 
S. then conveyed an undivided one-third of the land (H. being still in posses- 
sion) to KL. Edd, that inquiry of H. was incumbent upon K., and that the 
latter was chargeable with constructive notice of the plaintitt's title. 

Bjectmeat. Sur motion ex parte défendants for a new trial. 

George C. Wilson, for plaintif. 

John M. Thompson and B. C. Christy, for défendants. 

AcHEsoN, J. While it is true that the extent of J. B. Aguew's an- 
thorized ageney was lef t uncertain by the proofs, it did clearly appear 
that he stood in confldential relations to and represented the United 
States in respect to the tract of land in controversy; and the jury 
hâve found, upon ample évidence, that by his authority John G. Hud- 
dleson entered upon the land in Maroh, 1876, as the tenant of the 
United States, and that he continued in possession until and at the 
time when George W. King purohased and took his deed from John 
Sliney. Now, as the authority of Agnew so to put Huddleson upon 
the land bas never been questioned by his principal, and it was man- 
ifestly to the interest of the United States to hâve a tenant in posses- 
sion, I am at a loss to see by what right the défendants can dispute 
Agnew's power to lease to Huddleson, when his tenancy is now set 
up by the United States. When Huddleson went upon the land, he 
entered (as he swears) by permission of Agnew, under the title and 
as the tenant of the United States. He could not otherwise enter 
without being a trespasser, and Agnew could not put him upon the 
land save as such tenant without a gross violation of his duty as at- 
torney and agent of the government. I think, then, the tenancy of 
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Huddlceon ànAei the United States must be aceepted as a fact suffi- 
ciently praved. '■''■■ ; 

Btuddleson's possession was actual, exclusive, and visible, and con- 
sidered as that of his landlord, the United States; it was notice to 
King of the title of the latter, for by the settled law of Pennsylvania 
sueh possession of land is sufficient to put the purchaser on inquiry, 
and is constructive notice équivalent to that afforded by the record- 
ing of a deed. Krider v. Lafferty, 1 Whart. 303; Sailor y. Hertzog, 
4 Whart. 259; Lightner v. Mooney, 10 Watts, 407. It is, bowever, 
contended that Huddleson's possession ceased to be that of the United 
States when induced by Agaew to attorn to John Sliney; be took 
from the latter on July 22, 1876, a lease of the premises. But, un- 
questionably, that transaction was a nullity, and the lease void as 
against the United States. Tayl. Landl, & Ten. § 180. It is not in 
the power of a tenant to destroy his landlord's possession by a secret 
agreement to attorn to another. Rankin v. Tenbrook, 5 Watts, 387. 
Such agreement is in law deemed fraadulent and coUusive, and there- 
fore void and of no effect. Id. 

When Huddleson attorned to Sliney the latter had not the shadow 
of title to the land, and such as he afterwards acquired he took with 
notice of the prior title of the United States. Confessedly he was a 
purchaser mala fide. With full knowledge that by the unrecorded 
deed of December 10, 1864, James Gordon had conveyed the land to 
Cornélius Curtis, under whom the United States olaim, Sliney, for con- 
sidérations little more than nominal, obtained from the widow and 
children, the heirs at law, of Gordon, quitclaim deeds, one dated July 
24, and the other, August 4, 1876. King's title comes through thèse 
quitclaim deeds; Sliney, for the recited considération of $2,000, con- 
veying to him the undivided third of the whole tract of 437 acres by 
deed dated March 15, 1877. Can King, as against the United States, 
claimto be a honafide purchaser without notice? 

That a purchaser by deed of quitclaim simply is not to be regarded 
as a hona fide purchaser without notice, is authoiitatively decided. 
Oliver v. Piatt, 3 How. 333 ; May v. Le Glaire, 11 Wall. 217 ; Villa 
V. Rodriguez, 12 Wall. 323; Dickerson v. Colgrove, 100 U. S. 678, 
584; Baker v. Humplirey, 101 U. S. 494, 499. Now, King, dealing 
in respect to a large and valuable tract of land with a vendor whose 
title was derived exclusively from quitclaim deeds, upon trifling con- 
sidérations, executed by the widow and heirs of a deeeased former 
owner, found in the actual and exclusive possession of the land John 
G. Huddleson, who entered thereon as the tenant of the United States, 
and whose tenant (as we bave seen) he continued to be and then was, 
notwithstanding the abortive attornment of July 22, 1876. What, 
then, was the duty of King? It seems to me clear that inquiry was 
incumbent upon him, (Hood v. Fahnestock, 1 Pa. St. 470;) and in- 
quiry of Huddleson, undoubtedly, would hâve elicited ail the facts to 
wMch he frankly testified on this trial. Adopting the language of 
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the court in Hooi v. Fahnestoclt, Id. 476, it may be saîd: "No «per- 
Bou can doubt that, if ordinary and common pradenoe had been ob- 
Berved, this purchase would not hâve been made," if, in faot, King 
was acting in good faith. Under the évidence hère, I think the case 
is fairly within the recognized principle that whatever puts a party 
on inquiry amounts to notice, provided the inquiry becomes a duty, — 
as it always is with a purchaser, — and would lead to a diseovery of 
the requisite fact by the exercise of ordinary diligence and under- 
standiiîg. Hill v. Epley, 31 Pa. St. 331. 

The defendant's counsel, in the course of the argument on this mo- 
tion, assumed that Huddieson, after the transaction of July, 1876, 
held himself eut to the world as the tenant of Sliney. If this were 
so, I am not prepared to admit that it would better King's position. 
Stockivell V. Robinson, 1 Pa. St. 477. But, in fact, the évidence dis- 
closed nothing of the kind. That transaction was altogether a secret 
attornment, and was foUowed by no visible change in the relations 
of any of the parties to the land. Nor did it appear that King knew 
of the existence of the lease of July 22, 1876. But, had this been 
shown, I am not sure that the fact would bave helped his case in any- 
wise ; for knowledge that one in possession of land had attorned to 
an entire Etranger, without prêteuse of title, who subsequently ao- 
quired the Gordon quitclaim deeds, would naturally bave stimulated 
an honest purchaser to further inquiry. I am not convinced that 
there was any error in the instructions to the jury, and the resuit of 
the trial, I believe, is in accordance with the justice of the case. 

And now, April 30, 1884, the motion for a new trial is denied, and 
it is ordered that judgment in favor of the plaintif be entered upon 
the verdict. 



"Whittenxon Manuf'q Oo, v. Memphis & Ohio Eivbb Paoket Co. 

and ûthers. 

{Oîrauit Court, W. D. Tennessee. October 22, 1884.) 

1. Common Carribb — Nbglioencb — ^Fobm of Actiou — Contbact and Tobt — 

Pleajding. 

The plaintifl bas an élection to sue in contract or tort for damages by négli- 
gence of the carrier, and the distinctive character of the déclaration dépends 
upou the requisite nature of the remedy to which he is entitled on the facts he 
States, rather than on the mère form oi the déclaration, though that cannot be 
whoUy disregarded in determining whether he has eleoted the one cause of 
action or the other. Tort is the natural and habituai foundation of the action 
for the breach of the ordinary contract of carriage, and the déclaration will be 
so construed, unless the facts of the case clearly show that the plaintifl; has 
elected to sue on the contract. 

2, Bamb Subject — Biij, dp Lading — Profebt — Tenn. Codb, * 2893 — Acx of 

1819, Ch. 27, § 2. 

The Tennessee Code, j 2893, perpetuating the act of 1819, c. 27, i 2, and en- 
acting that the plaintifl shall make profertof any instrument inwriting "upon 
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wliich the action is founded," does not require profert of a bill of lading stated 
in tbe déclaration as one of " the facts of ttie case," if it appears thaï the plain- 
tiff has not clearly elected to sue on the contract contained in the bill of lading. 
8. Same Subjbct— Case in Judgmbnt. 

Where the déclaration was joint against the party signing the bill of lading 
and another not signing it, avers an "agreement" disconnected with the bill 
of lading not alleged to be in writing, states the bill of lading as an induce- 
munt to the cause of action, does not niake profert of it, and the breaches as- 
signed seera to be of the joint " agreement," and not of the contract contained 
in the bill of lading, ihe déclaration wiU not be construed as " founded on " the 
bill of lading. 

On Demurrer. 

The plaintilî sued the défendants for damages to about 1,000 baies 
of cotton, alleged to hâve been caused by their négligence. The third 
count of the déclaration to whiçh the demurrer — quoted in the ooin- 
ion of the court — was taken is as foUows : 

"Third. And the plaintifif, the Whittenton Manufacturing Company, a cor- 
poration and a citizen, as aforesaid, complains of the défendants, the Mem- 
phis & Ohio River Packet Company and the Merehants' Cotton Press & Stor- 
age Company, corporation and citizen, as aforesaid, for that, on, to-wit, the 
various dates stated below, the plaintifif, through E. Hobart & Co., their 
agents, purchased in Memphis, Tennessee, o£ divers persons, the owners 
thereof, to-wit, 1,002 baies of cotton, as follows, [giving dates and number 
of baies,] to be shipped to the plaintifl at Taunton, Massachusetts, and there 
delivered to it. At the dates of the said several purchases of the said cotton 
the same was in lots and in the custody of the several vendors or their ware- 
housemen in the city of Memphis, and the several lots thereof, before removal, 
were exarained, sampled, vveighed, and classed, and ship-marked on behalf of 
plaintifif, and were found to be in good order and condition, and to corre- 
spond with the samples; and thereupon, by agreement, eiubracing each and 
ail the transactions — to be stated below— between the plaintifif, through its 
agents, E. Ilobart & Co., on the one side, and the said Mammoth Cotton Com- 
press Company and the Union Cotton Compress Association and the défend- 
ant, the Memphis & Ohio Hiver Packet Company, jointly and severally, on 
the other, each lot of said cotton, as received by the plaintiff from the vend- 
ors, was delivered in like good order and condition to the said Mammoth 
Cotton Compress Company and the Union Cotton Compress Association, or 
one of them, who received the same under the said agreement, to be by them, 
as was also agreed, as aforesaid, compressed and prepared for shipment for 
certain compensation to be paid, as was agreed, as aforesaid, and thereupon, 
aa was also agreed, as aforesaid, through the défendant, the Memphis & Ohio 
River Packet Company, then to be safely transported from Memphis, Ten- 
nessee, to Taunton, Massachusetts, for certain other compensation, agreed, 
as aforesaid, to be paid. Each lot of the said cotton was delivered in pursu- 
ance of the agreement aforesaid, and when so delivered was receipted for as 
in good order and condition, and by the agreement first herein alleged, was 
to be kept by the said défendants, each and ail, in like good order and condi- 
tion during the compressing and préparation for shipment and during the 
transportation, and until the delivery at Taunton, Massachusetts, as afore- 
said, and until. delivery to the plaintifif. After the said 1,002 baies of cotton 
had been so received to be compressed and prepared for shipment, and had 
been receipted for as aforesaid, ail which was donc in pursuance of the agree- 
ment aforesaid, the défendant, the Memphis & Ohio. River Packet Company, 
stili pursuing the said agreement flrst made, delivered the plaintiff, through 
its agents, E. Hobart & Co., its three several bills of lading, whereby the re- 
v.2lF,no.l4 — 57 
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ceipt of the cotton was acknowledged, and ît was stated that the saîd cotton 
was in good order and condition, and whereby it was agreed that for-certain 
compensation stated it would transfer and deliver the said cotton in like good 
order and condition at Taunton, Massachusetts. The said bills of lading bear 
date, respectively, December 13, 1879, for 200 baies; December 19, 1879, for 
500 baies; and December 29, 1879, for 302 baies. 

"The défendants did notship the said cotton promptly and speedily.as was 
their duty under the joint and several agreement, aforesaid, but neglected to 
do 80, and, disregarding their contract and their duty, sbipped the same 
about as foUows, to-wit: On December 17, 1879, 174 bàlea by the steam- 
boat Cons. Miller; on December 20, 1879, 14 baies by the steam-boat Andy 
Baum; on December 23, 1879, 512 baies by the steam-boat Vint. Shinkle; 
on December 30, 1879, 302 baies by the steam-boat Virgie Lee. The défend- 
ants whoUy failed to care for and properly protect the said cotton accord- 
ing to their joint and séveral agreement, aforesaid, but so negligently and 
carelessly conducted themselves with respect to it while it was in their pos- 
session under the agreement, aforesaid, and was being compressed and pre- 
pared for shipment, and while it was being shipped, and while it was being 
transported, that a large part of it, to-wit, 920 baies, by reason of such care- 
lessness and négligence, were greatly damaged and injured, to-wit, by expos- 
ure to rain and snow, and by being brought in contact with mud and filth, 
80 that when the same waa delivered to the plaintifE at Taunton, Massachu- 
setts, it was not in good order and condition, but had been greatly injured 
and damaged and depreciated in value, to-wit, to the amount pf ûve thousand 
dollars. And afterwards, to-wit, on July 1. 1880, the said Maramoth Cotton 
Compress Company and the Union Cotton Compress Association became the 
Merchants' Cotton Press & Storage Company, one of the défendants hère, 
which succeeded and became chargeable with aud promised to pay ail their 
debts and liabilities. respectively, ail as bereinbefore alleged. And therefore 
the plaintifE sues the défendants for six thousand dollars damages." 

W. M. Randolph, for plaintiff. 

H. C. Warinner, for défendants. 

Hammond, J. When this case was before the court at a former 
day on a motion to repléad, the motion was granted. Whittenton 
Manufg Co. v. Memphis é Ohio River Packet Co. 19 Fed. Eep. 273. 
To the. déclaration then filed the défendants demurred on several 
grounds, ail of which hâve been cured by amendment, except one. 
This is : "Second, because said count does not make profert of the bill 
of lading alleged to hâve been executed by défendant." The law of 
Tennessee on the subject of "profert" is peculiar. The Code enacts: 
"Profert shall be required as heretofore, and a demurrer may be filed 
for want thereof." Tenn. Code, (T. &. S.,) § 2893. This meana that 
the act of 1819, c. 27, § 2, (Car. & Nich. 551,) was continued in force. 
It enacts : "In ail cases * * * , the plaintiff shall be compelled 
to produce any instrument of writing, not under seal, within the 
power of the party to produce, upon which his, her, or their action is 
founded; * * » and, if the cause is pending in a court of record 
at the return term, make profert of the same in his, her, or their déc- 
laration, unless longer time is given." 

Now, at common law, profert being required only of sealed instru- 
ments "under which the party claimed title," it became settled under 
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thÎB act that its only effect was to put unsealed instruments upoû 
■whioh the "action is founded" upon the same footing as profert of 
sealed instruments at common law. Tenn. Code, § 2893, and notes. 
Gardner \. Henry, 5 Cold. 458; 3 Meigs, Dig. (2d Ed.) 2184. At 
common law a deed stated merely as an inducement in pleading did 
not require profert. 1 Chit. PI. 265; Gould, PI, 414; Bouv. Dict. 
tit. "Profert;" Banfield v. Leigh, S Term E. 573. It is not neoessary, 
for example, in a suit upon a bond, to make profert of a deed for the 
performance of the covenants of which the bond was given. Sneed 
V. Wister, 8 Wheat. 690. Nor in a suit upon coupons ia it neoessary 
to make profert of the bond from which the coupons were taken. 
Nashville v. Bank, 1 Baxt. 402; Nashville v. Inswance Co. 2 Baxt. 
296. 

Mr. Sehouler, in hîs excellent work on "Bailments," says of the 
form of action against a carrier that it may be ex delicto or ex con- 
tractu at the élection of the plaintifif. And, "where the transaction 
and character of the loss require the plaintiff to show a contract, ex- 
press or implied, with the carrier, to support his action, contract is 
the true remedy; otherwise the préférable form of action is tort." 
Sehouler, Bailm. 557; 2 Add. Torts, § 1415; 2 Bac. Abr. tit. "Car- 
riers," B, 152. The action ex delicto is for a breach of duty foundied 
on the custom of the realm, and it makes no différence that there 
is a contract by the carrier out of which the duty arises, unless there 
is Bomething spécial in the contract upon which the plaintiff must 
rely for his action, in whioh case his suit neeessarily must be ex 
contractu. In the ordinary contract the plaintiff bas his choice as 
to the form of action he will use ; and where the action is ex delicto 
the carrier may plead in défense any stipulations of a contract which 
has relieved him from the alleged breach of duty. Sehouler, Bailm. 
575; Hutch. Carr. § 748. 

In New Jersey Nav. Go. y. Merchant's Bank, 6 How. 344, 381, the 
court say: "The gênerai liability of the carrier, independently of 
any spécial agreement, is familiar. He is chargeable as an insurer 
of the gooda, and àecountable for any damage or loss that may hap- 
pen to them in the course of conveyance, unless arising from inévi- 
table accident, " etc. Again, "the burden of proof lies on the carrier, 
and nothing short of an express stipulation by paroi or in writing should 
be permitted to discharge him from duties which the law has annexed 
to his employment." 

Mr. Hutchinson, in his able work, also discusses this subject, and 
states the difSculties, even under the old practioe, of determining the 
proper form of action to bebrought, and, when brought, whether it be 
one or the other of the two forma allowable, He says that until Dale 
V. Hall, 1 Wils. 281, the form of action was ex delicto, and that case 
decided that, even where it is on the contract, the déclaration is the 
same in effect as if it had beeh upon the custom. Hutch. Carr. § 737 
et seq. He calls attention to the perplexities formerly existing iu 
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dîstinguishing one forjn of action from the other, and says : "The déc- 
larations of the two kinds of actions^ according to approved formu- 
las, were so nearly alike, that in many cases the astutest judges 
became perplexed in their efforts to find out to which class the décla- 
ration belonged." Id. § 744 et seq. 

In the case already cited from the suprême court, Mr. Justice 
Daniel, in his dissenting opinion, considéra more at large than doea 
the opinion of the court, the distinctions between the action against 
a carrier ex delicto and ex contractu. So do the concurring Justices 
Catbon and Woodbtjby, and the gênerai resuit of that very instructive 
case on this subject is that, notwithstanding there was in that case, 
yet, in a large sensé, a suit founded upon a spécial contract of car- 
riage, in the very nature of the action it was sueh that, essentially, 
whatever its form, it was "founded in tort," and would, therefore, sup- 
port the jurisdiction of the admiralty. The majority opinion thought 
the jurisdiction existed even if "founded on the contract," but the two 
concurring justices above named preferred to rest it on the founda- 
tion of tort. New Jersey Nav. Co. v, Merchants' Bank, 6,How. 344, 
394, 410, 427. I forbear to quote much of thèse opinions that would 
be applicable hère, and refer to another case where the same rules 
of discrimination there adopted were applied in testing the form of 
action, but with an inverse resuit. 

In Bryant v. Herbert, 3 G. P. Div. 189, the question was whether 
ithe action of detinue is "founded on contract" or "founded on tort," 
and as one groundof the judgment it was held that although in form 
the action is one for a wrong done, in theory it is founded on a cou- 
tract, and not on a wrong independently of contract. Thèse two 
cases establish that in solving a question like this we are to look to 
the requisite nature of the remedy the plaintiff is entitled to on the f aots 
he states, rather than any form his déclaration may assume, though, 
of course, we cannot wholly disregard the form of the déclaration. 

Now, if this matter was before one of so much difi&culty, there haa 
been only an increase of it since our statutes abolished ail forma of 
action. Like the distinctions between law and equity, it may be 
doubtful if it is possible to wholly obliterate those between contract 
and tort, they do so inhere in the very bone and flesh of our law; and 
certainly the legislators hâve not always furnished us with a législa- 
tive substitute for those which they bave destroyed, nor yet hâve 
they destroyed the whole, as this case well illustrâtes. Perhaps ours 
did not think, when they required profert of any instrument of writ- 
ing upon which "the action is founded," how the statute abolishing 
ail forms of action had removed the surest guide we had, — the indicia 
of the common-law forms, namely, — to discover whether a plaintiff, 
when he brings his suit, elects to bring it on the bill of lading, or on 
"the custom of the realm;" for, after ail, in a case like this, we are 
searching for that élection, pure and simple, and nothing else. Per- 
haps in some cases the pleader does not know or care, and in fact 
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makes no élection whatever, since he may do either, or both, or neither, 
under our Code, Thus : 

" Whenever the facts of the case entitle the plaintifl to sue for a breach of 
contract, or, at his élection, for the wrong and injury, h© may joih statements 
o£ hla cause of action in both forms, or either." And "ail wrongs and injur- 
ies to the property and person in which money only is demanded as damages 
may be redie^sed by an action on thefacts ofthe case," ïenn. Cîode, §§ 2747, 
2748, 2S84, 2894. 2896. 

Besides, the Codegivesasa form of déclaration "against a common 
carrier, " as f ollows : 

"The plaintifl sues the défendant for dollars as damages for the fail- 

ure to deli ver certain goodsin good condition, viz., [describing them.J received 

by iiim as a common carrier, to be delivered to the plaintiff at , for a re- 

ward, which he delivered damaged." Teun. Code, 5 2939, No. 13; Caruth. 
Hist. Suit, 146. 

The plaintiff hère does not «se this form, which makes no profer* 
of any bill of lading, or refers to any contract, but sues on "thefacts 
of the case." How is it possible under this législation for the "astut- 
est judges" to tell whether the action is on the contract or the wrong; 
or, rather, whether the pleader uses the one or the other, or both, in 
his whoUy informai count "on the facts?" It is not, and the best 
that ean be done is to take the plaintiff's word for it ; and when hiS 
counsel says in his argument and brief that he sues in tort, to hold 
him to that form of action and its conséquences. Fortunately, how- 
ever, we are not left wholly to this solution of the difBculty. It has 
been decided that the averment of a promise does not make the déc- 
laration one in contract, nor the use of the words "agreed," "under- 
took,"or "promised." Hutch. Carr, 744; Smith y.Seward, 3 Pa. St. 
;M2; Corbett v. Packington, 6 Barn. & G. (13 E. G. L.) 268. Thèse 
cases say the averment must be one of a promise, and a considération 
for it, to make it a count on contract ; but there may be an aver- 
ment of a considération or compensation for assuming the duty im- 
posed- by law, or a considération connected with a contract pleaded 
only as an inducement. AU the cases show this, unless the considér- 
ation averred is for a promise to do something beyond the common- 
law duty, as was the fact in the case last eited. 

Hère there is no averment of a contract beyond the common-iaw 
duty as contained in the bill of lading or considération for such a 
promise. They hâve also abolished forms of action in England, and 
hâve a statute analogous to this, giving costs only on certain con- 
ditions when the action is "founded on contract," and only on certain 
other conditions when it is "founded in tort." In a séries of cases 
under that statute the question whether in a given déclaration the 
plaintiff has elected to sue on contract or tort has been gone over, 
with some conflict of opinion. While they leave the matter still in 
doubt, and evidently, as Mr. Schouler says, indicate a désire to nar- 
row the plaintiff's élection, if possible, they come at last to the rule 
already indicated in the décision I hâve cited from the suprême coui't 
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of the United States in determining the admiralty jurîsdiction, and 
suggested by Mr. Hutehinson, that the innate and habituai îorm of 
action on the ordinary contract for carriage, for a breach of the dnty to 
keep the goods safely without loss by négligence, is "founded in tort," 
and the déclaration will be so construed uniess the spécial features 
of the case show it to hâve been "founded in contract." Schouler, 
Bailm. 558, note 1; Hutch. Carr, §§ 747, 748, 749; Tattan v. Great 
Western B.Go.2 El. & EL (105 E. G. L.) 844; Baylis v. Lintott, 8 
G, P. 345; Potaifex v. Midland B. Co. 3 Q. B. Div. 23; Fleming 
V. Manchester, etc. Ry. Co. 4 Q. B. Div, 81; Bryant v. Herbert, 
3 0. P. Div. 189; Foulkes v. Metropolitan Ry. Co. 4 G. P. Div. 267, 
278; 2 Chit. PL 651, 667; Oliv. Prec. 371. 

Examined in the light of thèse authorities, this déclaration must be 
taken to hâve expressed the élection of the plaintiff to bring an ac- 
tion "founded in tort," and therefore not to be an "action founded" 
upon the biil of lading. Because (1) it is a joint action against the 
demurrant, and other défendants who are not alleged to hâve joined 
in the bill of lading. (2) The plaintiff does not make profert of the 
bill of lading ; and, if this should seem to beg the question, it should 
be remembered that our inquiry is a peeuliar one in this connection, 
being limited to determining whether the plaintiff bas, infact, elected 
to sue in tort, or on the contract contained in the instrument; there- 
fore, we may look to this want of profert as a circumstance to show 
his state of mind. Hutch. Carr, § 749, last clause. (3) The count 
seems to aver an agreement not alleged to be in writing, — whether 
as an inducement or otherwise is immaterial, since it is not withiû 
the statute requiring profert, — disconnected with the bill of lading. 
Carroway v. Ânderson, 1 Humph. 61, (4) The allégations about the 
bill of lading seem to be made by way of inducement to the gênerai 
cause of action, and not as to the foundation of it, (5) The breaehea 
alleged seem to be of a joint "agreement," other than that of the de- 
murrant by the bill of lading. (6) Naturally, the action would be in 
tort rather than contract. Hutch, Carr. §§ 747, 748. 

Moreover, the plaintiff, by resisting this demurrer, and not amend- 
ing to offer profert, as it might at will, indioates an élection to pro- 
ceed in tort, and not upon the bill of lading. Inferentialiy, this count 
"on the faets" was drawn with that intent; but if it was not so drawn, 
in fact, I know of no rule of law, presented as this question is hère 
presented, and within the narrow limits prescribed by the inquiry we 
are making, why the plaintiff might not now or at the trial elect to 
proceed in tort. If it had sued in contract and made profert, it 
might amend and proceed in tort; and why may it not so treat an 
imbiguous déclaration, if this be of that character? 

Demurrer overruled. 
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Baenby V. Chapman. 

{Oireuit Court, If. D. Illinois. October, 1884.). 

Pkactice— Ca. Sa.— Embezzlembht— III. Rby. Bt. Ch. 77, }§ 6, 62— Aorios Ex 

CONTRAOTU. 

Where a plaintifl waives the tort and sues by action in form ex eontraetu to 
recover money wrongfully converted to his own use by défendant, and the rec- 
ord shows that a tort lias been actually committed, he ig entitled, under the 
Illinois statute, to a ca. sa. or exécution agaiugt the body ot défendant, notwith- 
stauding the form of action adopted. 

Motion to QuaBh ca. sa. 

E. F. Bull, for plaintiff, 

0. Bentley, for défendant. 

Blodgett, J. This is a motion to quash a ca. sa. issued against 
the défendant, and by which he is now under arrest, in cuetody of 
the marshal of this district. This ca. sa. is issued on a judgment 
rendered March 27, 1880, for f 14,000 and costs. The motion is 
predicated upon the ground that no exécution was issued upon this 
judgment against the property of the défendant prior to the issue of 
the ca. sa., and no demand -waa made that he surrender his property 
in satisfaction of the judgment, and also that no affidavit of the issu- 
ing of the exécution and the demand for the surrender of property 
under it, and charging défendant with fraud in withholding or con- 
cealing his property, was made prior to the issue of the ca. sa. The 
plaintitî, in answer to the motion, says the record shows this was 
not such a case as required the preliminary issue of an exécution or 
the filing of au af&davit before a ca. sa. could issue, and that, there- 
fore, the affidavit, which was in fact filed before the issue of the ca. 
sa., but did not show the issue of an exécution and demand for sur- 
render of property under it, was entirely unnecessary, and that the 
plaintiff had a right to the ca. sa. in the first instance. Section 5, c. 
77, Eev. St., reads as foUows : 

"î^o exécution shall issue against the body of a défendant except when a 
judgment shall hâve been obtained for a tort committed by sach défendant, 
or unless the défendant shall hâve been held to bail upon a writ of capias ad 
satîsfaoiendum, as provided by law, or he shall refuse to deliver ud his es- 
tate for the benefit of his creditors." 

The fair construction of this section, I think, is this: There aro 
three cases made in which a ca. sa. or exécution against the bod> 
may issue: First, where the judgment is rendered for a tort com- 
mitted by the défendant; second, where the défendant shall hâve 
been held to bail on a capias ad respondendum; and, third, where he 
shall hâve refused ,to deliver up his estate for the benefit of his cred- 
itors. And section 62 of the same chapter provides specifically for 
the iast case, where an exécution shall hâve been issued on a judg- 
ment and demand made for the surrender of the property of the de- 
fendant on exécution, and a refusai when an affidavit shall be filed 
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Betting forth thèse facts, and also that the défendant bas property 
with which to satisfy the exécution which he unjustly refuses to sur- 
render, or has conveyed or concealed the same with intent to defraud 
his creditors, etc. Then a ca. sa. may issue upon an order of the judge 
of the court in which the judgment was rendered; that is, facts show- 
ing fraud must be set out in the affidavit to the satisfaction of the 
judge or other ofïïcer whose duty it is to order a ca. sa. in a proper 
case made out. The cause of action shown by the record in this 
case is, briefly, that défendant was an agent of the United States Ex- 
press Company at La Salle, in this state, and that, as such agent, a 
package containing $14,000 came into his hands to be deJivered to 
the Mathesen & Ziegler Zinc Company, at that place, and that instead 
of so delivering said money to the consignée, défendant converted ihe 
same to his own use. The déclaration contains two counts somewhat 
varying the allégations, but the substance of the déclaration was as 
I bave stated. 

The action is in form ex contractu. The plea was the gênerai is- 
sue, upon which issue was joined, and upon trial before a jury a ver- 
dict was found in favor of the plaintiff. We may therefore say that 
the défendant stands upon the records of the case as convicted of the 
charge of having converted plaintiff's money to his own use. The 
issue so made has been tried by a jury, défendant found guilty, and 
judgment rendered. While the action is in form ex contractu, the 
gravamen and gist of the action is a tort clearly set out by the aver- 
ments in the déclaration, and the only question is whether the plain- 
tiff has waived the right of proceeding in the first instance against 
the body of the défendant by having brought this action in form ex 
contractu. In a case such as is made by this déclaration, the right 
to sue in form ex contractu arises from the principle that the law will 
présume a promise by the défendant to pay to the plaintiff any 
money he may hâve, belonging to the plaintiff, which he ought not in 
conscience to retain ; but the allégation of a promise to pay by the 
défendant is a pure fiction ; the right of action arises from the tort 
stated, and not from the promise averred. The language of the stat- 
ute is : "No exécution shall issue against the body of the défendant 
except when the judgment shall hâve been obtained for a tort com- 
mitted by such défendant." It does not say the plaintiff must nec- 
essarily pursue the form of an ex delicto action in order to entitle 
him to an exécution against the body of the défendant, if it appears 
on the record, and has been adjudged against him, that the real right 
of action was for a tort eommitted by the défendant. 

It seems to me that the record in this case shows the judgment to 
hâve been rendered for a tort eommitted by the défendant, and that 
no issue of exécution and demand of property thereon, and affidavit 
showing fraud, were necessary as conditions précèdent to the issue oi 
the c'a. sa. The court can see, from an inspection of the record, that 
a wrong has been eommitted, that an embezzlement has been perpe- 
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trated, that entitled the plaintiff to the remédies in case ot tort. It 
Beems to me, therefore, that plaintiff having brought his suit in form 
ex contractu, does not deprive him of the process on his judgment 
whieh the law says he is outitled to for a tort committed by the de- 
fendant. 

The motion to quash is overruled. 



The Citizenship of a Peesox Bor:^ in thb United States or 

Chinese Parents. 

In re Look Tin Sing, on Habeaa Corpus. 
{Gireuit Court, D. Oalifornia. September 29, 1884.) 

1. Citizenship of Pbhsons Bobn in thb United States op Ohinesb Parents. 

A person horn within the United States, of Chinese' parents residing therein, 
and not engaged in any diplomatie or officiai capacity under the emperor of 
Ohina, is a citizen of the United States. 

2. CîONSTHUCÏION OP WOUDS " S0BJKCT TO JUUTSDICTION ThERBOF, " IN PiRST 

Clause of Section 1 of the Fodktebnth Ambndmbnt to thb Constitu- 
tion. 

Persons are subject to the jurisdiction of the United States who are within 
their dominions and under the protection of their laws, with the conséquent 
obligation to obey them when obédience can be rendered ; but only those who 
are thus subject by their birth or naturalization are within the terms of the 
amendaient. The jurisdiction over thèse latter must, at the time, be both act- 
ual and exclusive. Persons excepted frona citizenship, notwithatanding their 
birth or naturalization in the United States. 
8. OniaiN of the Clause m the Ambndmbnt Dhclarino who are Citizbns 
of THE Unitbd States. 

Previous to this amendment the gênerai doctrine, except as applied to Afri- 
cans brought hej-e and sold as slaves, and their descendants, was that birth 
within the dominions and jurisdiction of the United States of itself created cit- 
izenship. The amendment was adopted aa an authoritative déclaration of this 
doctrine as to the white race, and also to do away with the exception as to A.f- 
ricans and thoir descendants. 
4. Thb iiBSTBicTioN Acts not Applicable to Citizens. 

The acts of congress of 1882 and 1884, restricting the immigration of Chinese 
laborera to the United States, are not applicable to citizens of the United States, 
though of Chinese parentage. No citizen can be excluded from the United 
States except in puuishment for crime. 

On Haleas Corpus. 

T. D. Biordan and William M. Stewart, for petitioner. 

S. G. Hilborn, U. S. Atty., Carroll Cook, Asst. U. S. Atty., and John 
N, Pomeroy, for the United States. 

Before Fibld, Justice, and Sawïeb and Sabin, JJ.' 

FiELD, Justice. The petitioner belongs to the Chinese race, but he 
was born in Mendocino, in the state of Oalifornia, in 1870. In 1879 

• Judge HoFPMAN did not sit on the hearing of this case, but he was on the bencb 
wtien the opinion was delivered, and concurred in the views expressed. 
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he went to China, and returned to the port of San Francisco during 
the présent month, (September, 1884,) and now seeks to land, olaim- 
ing the right to do so as a natural-born citizen of the United States. 
It is admitted by an agreed statement of facts that his parents are 
now residing in Mendocino, in California, and hâve resided there for 
the last 20 years ; that they are of the Ghinese race, and hâve alwaya 
been subjects of the emperor of China; that his fathér sent the peti- 
tioner to China, but with the intention that he should retom to thia 
country ; that the father is a marchant at Mendocino, and is not hère 
in finy diplomatie or other officiai capacity under the emperor of 
China. The petitioner is -without any certificate under the act of 
1882 or of 1884, and the district attorney of the United States, in- 
tervening for the government, objecta to hia landing for the want of 
Buch certi&cate. 

The first section of the fourteenth amendment to the constitution 
déclares that "ail persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States, and of the sfcate wherein they réside." This language would 
seem to be sufficiently broad to cover the case of the petitioner. He 
is a person born in the United States. Any doubt on the subject, if 
there can be any, must arise eut of the words "subject to the jurisdic- 
tion thereof." They alone are subject to the jurisdiction of the United 
States who are within their dominions and under the protection of 
their laws, and with the conséquent obligation to obey them when 
obédience can be rendered; and only those thus subject by their birth 
or naturalization are within the terms of the amendment. The ju- 
risdiction over thèse latter must, at the time, be both actual and ex- 
clusive. The words mentioned except from citizenship children born 
in the United States of persons engaged in the diplomatie service ot 
foreign governments, auch as ministera and ambasBadors, whose rés- 
idence, by a fiction of public law, is regarded as part of their own 
country. Thia ex-territoriality of their résidence secures to their 
children born hère ail the rights and privilèges which woald inure to 
them had they been born in the country of their parents. Persons 
born on a public vessel of a foreign country, while within the wa- 
ters of the United States, and consequently within their territorial 
jurisdiction, are also excepted. They are oonsidered as born in the 
country to which the vessel belongs. In the sensé of public law, they 
are not born within the jurisdiction of the United States. The lan- 
guage used bas also a more extended purpose. It was designed to 
except from citizenship persons who, though born or naturalized in 
the United States, bave renounced their allegiance to our govern- 
ment, and thus dissdlVed their politioal connection with the country. 
The United States rôcognize the right of every one to expatriate him- 
self and choose another country. This right would seem to follow 
from the greater right proclaimed to the world in the mémorable doc- 
ument in which the American colonies declared their independence 
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and séparation from the British crown, as belonging to every human 
being, — God-given and inaliénable, — the right to pursue his own hap- 
piness. The Engliah doctrine of perpétuai and unchangeable alle- 
giance to the government of one's birth, attending the aubject wher- 
ever he goes, has nôver taken root in this country, although tbere are 
judicial dicta that a citizen cannot renounce bis allegianoe to the 
United States withoat the permission of the government under régu- 
lations prescribed by law ; and this would seem to bave been the opin^ 
ion of Chancellor Kent when he .published his Cîommentaries. But 
a différent doctrine prevails now. Tbe naturalization laws bave al- 
ways proceeded upon the theory that any one can change bis borne 
and allegiance without tbe cousent of his government; and we adopt 
as oitizens those belonging to our race wbo, coming from otber lands, 
manifest attacbment to our institutions, and désire to be incorporated 
with us. So profoundly convinced are we of tbe right of thèse im- 
migrants from other countries to change their résidence and alle- 
giance, that, as soon as tbey are naturalized, they are deemed euti- 
tled witb tbe native-born to ail tbe protection wbicb tbe government 
can extend to tbem, wberever they may be, at home or abroad. And 
the same right which we accord to them to become citizens hère, is 
accorded to them as well as to the native-born, to transfer their al- 
legiance from our government to that of other states. ■--- 

In an opinion of Atty. Gen. Black, in the case of a native Bava- 
rian, wbo came to this country, and, after being naturalized, returned 
to Bavaria, and desired to résume bis status as a Bavarian, tbis doc- 
trine is maintained. "Tbere is," he says, "no statute or other law of 
the United States wbich prevents eitber a native or naturalized citi- 
zen from severing bis political connection witb tbis government, if he 
sees proper to do so in time of peaee, and for a purpose not directly 
injurions to tbe interests of the country, Tbere is no mode of re- 
nunciation prescribed. In my opinion, if be emigrates, carries bis 
family and effects witb him, manifests a plain intention not to re- 
turn, takes up bis permanent résidence abroad, and assumes tbe 
obligation of a subject to a foreign government, this would imply a 
dissolution of his previous relations witb the United States, and I 
do not tbink we could or would aîterwards claim from bim any of the 
duties of a citizen." 9 Op. Attye. Gen. 62. Tbe doctrine tbus stated 
bas long been received in tbe United States as a settled rule of pub- 
lic law; and in tbe treaty of 1868, between China and this country, 
tbe rigbt of man to change bis home and allegiance is recognized as 
"inhérent and inaliénable." 16 St. p. 740, art. 5. And in the ré- 
cital of an act of congress, passed nearly at tbe same time witb the 
signing of tbe treaty, tbis rigbt is assumed to be "a natural and in- 
hérent right of ail people, indispensable to the enjoyment of tbe rights 
of life, liberty. and tbe pursuit of bappiness;" and in the body of the 
act, "any déclaration, instruction, opinion, order, or décision of any 
oflâcers of this government which dénies, restricts, impairs, or ques- 
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tions tbe right of expatriation" is deelared to be "inconsistent with 
the fundamental principles" of our government. 13 St. 223; B.6V. 
St. § 1999.' So, therefore, if persons born or naturalized in the 
United States hâve removed from the country, and renounced, in any 
of the ordinary modes of renunciation, their citizenship, they thenee- 
forth cease to be subjeet to the jurisdiction of the United States.^ 
With this explanation of the meaning of the words in the fourteenth 
amendaient, "subjeet to the jurisdiction thereof," it is évident that 
they do not exclude the petitioner from being a citizen. He is not 
•within any of the classes of persons excepted from citizenship, and 

iThe treaty was signed on the twenty-eighth of July, 1868. The following act 
of congress was approved the twenty-seventh of the same month: 

Chaptbb CCXLIX. — An Act Gonœrning the JSights of American Oitizen» in Foreign 

States. 

Whercas, the right of expatriation is a natural and inhérent right of ail people, 
indispc'usable to the enjoyment of the rights of life, liberty, and tlie puvsuit of hap- 
piness ; ^and whereas, in the récognition cf this principle this government has freely 
received e migrants from ail nations and invested thera with the nghts of citizen- 
ship; and whereas, it is claimed that such American citizens, with their descend- 
ants, are subjects of foreiga states, owing allegiance to the govertiments thereof; 
and whereaa, it is necessary, to the maintenance of public peace, that this claim of 
foreign allegiance should be promptly and flnally disavowed; therefore, — 

Be it enacted by the senate and house of représentatives of tho LFnited States of 
America, in congress aasembled, that any déclaration, instruetion, opinion, order, 
or décision of any offlcers of this government which dénies, restricts, impairs, or 
quesrions the right of expatriation is hereby deelared incoasistent with the funda- 
mental principles of this government. 

Bec. 2. And be it fnrther enacted, that ail naturalized citizens of the United 
States, while in foreign states, shall be entitled to, and shall reçoive from this gov- 
ernment, the same protection of persons and property that is accorded to native- 
boru citizens in like situations and circumstancea. 

Sec. 3. And be it further enacted, that whenever it shall be made known to the 
président that any citizen of the United States has been unjustly deprived of his 
liberty by or under the authority of any foreign government, it shall be the duty 
of the président forthwith to demand of that government the reasons for such im- 
prisonment, and if it appears to be wrongful, and in violation of the rights of 
American citizenship, the président shall forthwith demand the release of such cit- 
izen, and if the release so demanded is unreasonably delayed or refused, it shall be 
the duty of the président to use such means, not amounting to acts of war, as he 
may think necessary and proper to obtain or efEectuate such release, and ail the 
facts and proceedings relative thereto shall, as soon as practicable, be communi- 
cated by the président to congress. 

Approved July 27, 1868. 

The provisions of this statute are re-enacted in the Revised Statutes, in sections 
1999, 2000, and 2001. 

îMany other cases might be mentioned where persons would not be citizens, though 
born in the country. Thus, as Kent saya: "If a portion of the country be taken 
and held by conquest in war, the conqu'eror acquires the rights of the conquered as 
to its dominion and government, and children born in the armies of a state while 
abroad and occupying a foreign country are deemed to be born in the allegiance of 
the sovereign to whom the army belongs." 2 Comm. 42. By allegiance, as thua 
used, is meant tb'j duty of obédience to the government or sovereign under which 
the children live for the protection they receive. But while they are in their in- 
fancy they cannot, of course, perform that duty, and its performance must neces- 
Barily be respited until they arrive at the years of discrétion and responsibility. 
They then owe obédience, not only for the protection then enjoyed, but, as observed 
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the jurisdicfcion of the United States over him at the time of hîs birth 
was exclusive of tiiat of any other country. 

The clause as to citizenship was inserted in the amendaient not 
merely as an authoritative déclaration of the generally reeognized law 
joi the country, so far as the white race is concemed, but also to over- 
rule the doctrine of the Dred Scott Case, affirming that persons of the 
Affican race brought to this country and sold as slaves, and their de- 
scendants, were not citizens of the United States, nor capable of be- 
coming such. 19 How. 393. The clause changed the entire status of 
thèse people. It lifted them from their condition of mère freedmen, 
and conferred upon them, equally with ail other native-born, the rights 
of citizenship. When it was adopted, the naturalization laws of the 
United States excluded colored persons from becoming citizens, and 
the freedmen and their descendants, not being aliens, were without 
the purview of those laws. So the iuability of persons to become cit- 
izens under those laws in no respect impairs the eflfect of their birth^ 
or of the birth of their children, upon the status of either as citizens 
under the amendment in question. 

Independently of the constitutional provision, it has always been the 
doctrine of this country, except as applied to Africans, brought hère 
and sold as slaves, and their descendants, that birth within the domin- 
ions and jurisdiction of the United States of itself créâtes citizenship. 
This subject was elaborately considered by Assistant Vice-chancellor 
Sandfoed in Lynch v. Clarke, found in the first volume of his re- 
ports. [1 Sandf. 583.] In that case one Julia Lynch, born in New 
York in 1819, of alien parents, during their temporary sojourn in that 
city, returned with them the same year to their native country, and 
always resided there afterwards. It was held that she was a citizen 
of the United States. After an exhaustive examination of the law, 
the vice-chancellor said that he entertained no doubt that every per- 
son born within the dominions and allegiance of the United States, 
whatever the situation of bis parents, was a natural-born citizen; 
and added that this was the gênerai understanding of the légal pro- 
fession, and the universal impression of the publie mind. In illus- 
tration of this gênerai understanding he mentions the faet that 
when at an élection an inquiry is made whether the person offering 
to vote is a citizen or an alien, if he answers that he is a native of 
this country the answer is received as conclusive that he is a citizen ; 

by Judge Wilson, for that which they hâve received from their birth. 1 Wils. 
Works, 313. By being born within the allep;iance of a government is only meant 
being born within the protection of its laws, with a conséquent obligation to obey 
1 hem when obédience can be rendered. 8o, also, as to members of the Indian tribes 
within the limits of the United States. Thèse tribes are independent political conj- 
munities, retaining, in many respects, the right of self-government, notwithstand- 
ing they are under tlie protecting power of the United States ; and a member thereof , 
though born in the country, is not, by his birth, a citizen of the United States, un- 
der the fourteenth amendment. He is not born under their actual and exclusive 
jurisdiction, which the amendment contemplâtes. McEay v. OampbeU, 2 Sawy. 118 ; 
W. à. V. Osborne, 6 Sawy. 406 ; Wurcenter v. Qeorgia, 6 Pet. 515. 
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tbat no one înqnires further; no one asks whether bis parents were 
citizens or foreigners. It is enough that he waa born bere, -wbatever 
■vras the status of his parents. He shows, also, that législative expo- 
sitions on the subjeet speak but one language, and be cites to that 
effect not only the laws of the United States, but the statutes of a- 
great nutnber of the states, and establishes conclusively tbat there is 
on this subjeet a concurrence of législative déclaration witb judicial 
opinion, and that botb accord witb tbe gênerai understanding of the 
profession and of the public.^ 

Whether it be possible for an alien wbo could be naturalized un- 
der our laws to renounce for his children while under the âge of ma- 
jority the right of citizenship, which, by those laws, he could acquire 
for them, it is unnecessary to consider, as no sucb question is pre- 
sented hère. Nor is the further question before us whether, if he 
cannot become a citizen, be can, by his aot, release any right con- 
ferred upon them by the constitution. 

As to the position of the district attorney, that the restriction act 
prevents the re-entry of the petitioner into tbe United States, even if 
he be a citizen, only a word is necessary. The petitioner is the son 
of a merchant, and not a laborer, within the meaning of tbe act. 
Seing a citizen, the law could not intend that he should ever look to 
the government of a foreign country for permission to return to tbe 
United States,- and no citizen can be excluded from this country ex- 
Un 1855 congress passed the following act, securing citizenship to children ot 
citizens of the United Siates bortt without their limita : 

Chaftbb LXXI. — An Act to Seeure the Right of Oitisenship to OMldren of Citizen» 
of the United States Born oui of the Limita thereof. 

Be it enacted by the senate and house of représentatives of the United States of 
America, in congress assembled, that persons heretofore born, or hereafter to be 
born, ov»t of the limits and jurisdiction of the United States, whose fathers were, or 
shall be, at the time of their birth, citizens of the United States, shall be deemed 
and considered, and are hereby declared to be, citizens of the United States : pro- 
vided, however, that the rights of citizenship shall not descend to persons whosa 
fathers never resided in the United States. 

Sec. 2. And be it further enacted, that any woman who might lawfully be nat- 
uralized under the existing laws, married, or Tirho sliali be married, to a citizen of 
the United States, shall be deemed and taken to be a citizen. 

Approved February 10, 1855. 

The provisions of this statute are re-enacted in the Revised Statutes, In sections 
1993 and 1994. 

*The restriction act of congress of July 6, 1884, amending the act of May 6, 1882, 
" to exécute certain treaty stipulations velating to Chinese," provides that every 
Chinese person other than a laborer entitled to enter the United States, under the 
treaty between our government and China, or under that act, shall obtain from 
'the Chinese government, or the government of which he is a subjeet, its permission 
to come within the United Stales, authenticated by its certiflcate, containing vari- 
ous particulars of himself and family so as to clearly identify him ; and while such 
certiflcate is ohly prima fade évidence against our government, it is made the sole 
évidence permissible on the part of the person producing it to establish his right of 
entry into the United Btates: Chapter 220, i 6, St. 1883-84, p. 115. 
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cept in punishment for crime. Exclusion fo* any other cause is un- 
known to our laws, and beyond the power of oongrees. The peti- 
tiouer must be allowed to land; and it is so ordered. 



Hancock Insfibatob Co. v. Jbnkb. 

(Oireuit Court, B. D. Miehigan. Pebruary 11, 1884.) 

1. Patents FOH Inventions— Ambhded âpplioation — YasmoATioir — Aor of 

1836. 

Where a patent, issued on a supplementary or amended application, under 
the act of 1836, upon its face récites that " ttie patentée lias made oatli to liia 
application," this récital, in tlie absence of fraud, is conclusive évidence, in a 
suit against an infriager, that the necessary oath was taken by the applicaat 
before letters patent were granted. 

2. Samk — Combination — Claimb. 

The claims for a combination patent need not include any éléments excépt 
such as are essential to the pecaliar combination and are a&ected by the in- 
vention. 

8. Samb— Construction of Claims. 

While a patentée is limited by hîs claims, courts are allowed to look at the 
detailed spécifications, models, or drawings, for thepurposeof construingsuch 
claims. 

4. Bame— Utilitt of Device— Infeingemhnt. 

In a suit for infringement, that plaintiŒ's devîce îs a useful one is sufHoiently 
shown by the fact that, with other devices open to him, défendant prefers to 
use the mechanism patented by plaintifl. 

5. Bame — Hancock Boileb Injectob — Patbntabilitt — Anticipation — In- 

fkinoement. 

Letters patent No. 86,152, granted January 26, 1869, to John T. Hancock, 
for au improvement in boiler injectors, construed, and held, tftat the device 
therein desoribed was a patentable invention, not anticipated by prior devices, 
and that the flrst and second claims thereof are infringed by the "duplex in- 
jectors" manufactured, sold, and used by défendant. 

Per Brown, J. ■ 

t Bame — Rehbaring — Rue Patent. 

On rehearing, and oomparison of the Hancock and Rue patenta, 7iM, that 
the latter did not anticipate the Hancock injector. 
Per Matthews, Justice; Bkown, J., concurring. 

In Equity. 

This was a bill to recover damages for an infringement of letters 
patent No. 86,152, dated January 26, 1869, to John T. Hancock, for 
an improvement in boiler injectors. The bill recited, in the usual 
form, the grant of letters patent, the introduction into gênerai use of 
the patented device, both by the patentée and the plaintiff, the as- 
«ignment of the patent to the plaintiflf, the infringement of the same 
by the défendant in the manufacture, sale, and use of "duplex iiiject- 
ors," so called, and prayed for an account, a decree for profits a.nd 
damages, and for an injunotion. The answer depied, fpr various 
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reasons, the validity of the plaîntiff's patent, and also the infringe- 
ment by the défendant. 

Elmer P. Howe and Ghauncey Smith, for plaintiff. 

T. S. Sprague, for défendant. 

Brown, J. The main object of ail boiler injectors is to raise water 
by means of a vacuum, created by the condensation of steam, and to 
force the water so raised into the boiler from which the steam origi- 
nally issued. The gênerai construction of ail thèse devicea is much 
the same. The principal features of each are common to ail. They 
consist of an upright tube, through which the water is raised into a 
chamber at the top, in which a vacuum is created; a second tube at 
right angles to the first, provided with a conical nozzle of small di- 
ameter, through which the steam is driven with great velocity against 
the water rising from thé first tube. The efifect of the steam-jet is — 
First, to produce a vacuum in the chamber, about the nozzle, which 
is filled by the uprising water; and, second, to drive this water into 
the boiler. In so doing it ia itself condensed, and returns with the 
water to the boiler, from which it issued. The success of thèse de- 
vices is dépendent very largely upon the séparation, as far as pos- 
sible, of the water and steam up to the very point where they corne 
in actual contact. The maximum of effioiency is attained when the 
jet of steam retains the same température which it had when it is- 
sued from the boiler, and when the water to be acted upon is as cool 
as possible. The pressure, and consequently the velocity, of the pro- 
pelling jet of steam is then at its maximum. In both injectors and 
ejectors, which differ from each other mainly in the use to which 
they are put, and not materially in their construction, the jets may 
be reversed ; that is, the steam may take the place of the water in 
the annular chamber, and a jet of water be propelled through the 
conical nozzle. In ail devices prior to the plaintiff's, the water was 
allowed to eirculate for a greater or less distance about the nozzle 
through which the steam rushed. The effect of this was twofold: 
First, to cool the steam somewhat before it left the nozzle, and 
thereby diminish its velocity; and, second, to beat the water, and 
thereby diminish its condensing power after it came in actual con- 
tact with the steam. To remedy this defect was the object of Han- 
cook's invention, which consista principally in substituting, for the 
conical nozzle ordinarily used, a plate or plug with an orifice, and 
some othor trifling changes incidental thereto. In the spécifications 
the device is described as foUows : 

"In the drawinga, A A represent a cylinder, with induction pipe, B, at 
right angles with A, the pipe, B, being connected with the source of power. 
is a concentric tube, smaller than A, which is placed within, and flrmly at- 
tached at one end to A. The bore of this tube, C, is conical from dtoe and 
from dto g. B is a plug closely fltted into A at the end opposite C. This 
plug has a central, conical orifice, K, which présents an area at its inner face 
similar in size to the area of tube, C, at d. This plug is provided on its inner 
face with the annular recess, n, n, thus providing a passage-way for the motor 
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to the bore of tube, C. The face of tube, C, at e is in the same plane with the 
edge of orifice, K, in plug, E, or nearly so. When the plug, E, la in position 
in cylinder, A, as shown, the annular recess, n, n, on its &ce becomes a con- 
tinuation of the space, m, m, which surrounds tube, 0. " 

The claims of the inventor are : 

(1) The eombinatiou of plug, E, with orifice, K, and the tube, C, with the 
chamber, e d, when they are located relatively to each other, substantially as 
described; (2) the plug, E, with orifice, K, and tube, C, with the chamber, 
e d, and chamber, cl g, as described; (3) the combination, with the above, of 
the tube, D, substantially as described. 

Défendant is charged with infringing the first two claims. 

A preliminary objection was takeu to the validity of the patent, 
upon the ground that it appeared from the records of the patent-of- 
fice that the supplementary or amended application upon which the 
patent was granted was verified, not by the oath of the patentée, but 
by that of his attorney. Section 6 of the act of 1836, under which 
this patent was granted, provides that the patentée shall deliver a 
written description of his invention or discovery in full, clear, and 
exact terms, and shall particularly specify and point ont the improve- 
ment which he claims as his own invention or discovery. ïhe de- 
scriptions and drawings shall be signed by the inventor and attested 
by two witnesses. The same section also requires that the applicant 
shall make oatb that he does verily believe himself to be the tirst in- 
ventor or discoverer of the art, machine, composition, or improvement 
for which he solicits the patent. It has apparently become the prac- 
tice for an attorney acting for the inventor, if the claims of the latter 
are rejected from any cause by the commissioner, to examine the 
case in view of the reasons given for such objection, and amend the 
spécifications and claims without the knowledge of the inventor, and 
request a re-examination. The seventh section of the same act, after 
defining the duty of the commissioner in case he rejects an applica- 
tion, enacts that "if the applicant, in such case, shall persist in his 
claims for a patent, with or without any altération in his spécifica- 
tion, he shall be required to make oath or affirmation anew, in man- 
ner as aforesaid." It is argued in this connection that ail thèse 
mandatory provisions of the act must be complied with before the 
commissioner of patents can take jurisdiction in the case. But con- 
ceding that the commissioner has no authority to receive the oath of 
the attorney to the supplementary application, there are two answers 
to the proposition that the patent is thereby rendered void: 

(1) There is nothing in the act requiring this oath to be in writing, 
and, notwithstanding the existence of the supplementary application, 
verified by'the attorney, it is possible that the patentée appeared per- 
sonally before the commissioner and made the requisite oath in his 
présence. The commissioner, having gênerai jurisdiction of the sub- 
ject, is presumed to hâve complied with ail the requirements of the law 
before issuing the patent. Indeed, the courts hâve gone so far as to 
v.21p,no.l4 — 58 
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hold that the présence in the files of the patent-office of a paper pur* 
porting to be an oath, but void for want of a jurai, mil not defeat 
the patent. Walker, Pat. § 122; Crompton v.Belknap Mills, 3 Fisher, 
536 ; Hoe v. Kahler, 12 Péd. Ebp. 117. (2) We hâve always under- 
stood that the judgment of a court having jurisdiction of the parties 
and of the subject-matter, or the décision of an officer acting judi- 
cially, could not be impeached collaterally by showing that such judg- 
ment was rehdered or judioial act performed upon insufficient testi- 
mony, or was even procured by fraud and perjury. So far as this 
principle is applied to the judgments of a court of record the authori- 
ties are very numerous. Freem. Judgm. §§ 334-338; Big. Bstop. 145, 
151; Simms v, Slacum, 3 Cranch, 300; Ammidon v. Smith, 1 Wheat. 
447; Smith v. Lewis, 3 Johns. 157; Marriott v. Hampton, 7 Term 
E. 269; Michaels v. Post, 21 Wall. 398. It is soarcely less fre- 
quently applied to the action of a public oflScer exercising judicial 
functions, as in granting patents. Abbott v. Bahr, 3 Chand. (Wis.) 
193; Jackson v. Lawton, 10 Johns. 23; Bubber Co. v. Goodyear, 9 
Wall. 789. 

But we think that further discussion of this proposition is ren- 
dered unnecessary by the opinion of the suprême court in Seymour 
V. Osborne, 11 Wall. 516, 539. In this case it was claimed that the 
patent was void because the patentées did not make oath, before the 
patent was granted, that they did verily believe that they were the 
original and first inventors of the improvements for wbich the patent 
was solicited. The court treated the requirements of the law with 
regard to the delivering of the written description of the invention, 
and of the manner and proceas of making, construoting, and using 
the same, as conditions précèdent to the right of the commissioner 
to grant the application, as they must appear on the face of the pat- 
ent, and are always open to légal Construction as to their sufficiency. 
The same remark was made with regard to the drawings and models ; 
and the further requirement that the inventer shall make oath that 
he is the original and first inventer, etc. But Mr. Justice Cliffobd 
winds up this branch of the case by observing "that extended exami- 
nation of the question, however, is unnecessary, as every one of the 
letters patent on which the suit is founded contains the récital that 
the required oath was taken before the same was granted; and the 
court is of opinion that those récitals, in the absence of fraud, are 
eonclusive évidence that the necessary oaths were taken by the ap- 
plicants before the letters patent were granted." Now, in the case 
under considération, the patent upon its face recites that "the pa- 
tentée bas made oath to bis application;" and we are clearly of 
the opinion that we are not at liberty to inquire into the truth of this 
statement in a suit against an infringer. 

In the case of Childs v. Adams, 1 Fisher, 189, the bill itself recited 
the fact that the patentée, who was an alien, had falsely represented 
himself as a citizen in order to obtain a patent. Eight years after- 
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wards be surrendered the patent, and made oatb that he was a citi- 
zen of France, and obtained a reissue whioh recited that the original 
patent was granted to bim upon bis belief tbat be was a citizen of 
the United States, wbich belief arose from ignorance of the laws of 
the United States. As the defect in the jurisdiction of the commis- 
sioner was thus brought directly before the court upon the plaintiff's 
own allégation in the bill, of course the court could not avoid taking 
judicial notice of the fact that the oommissioner bad no autbority to 
grant the original patent, because of the false suggestion, and of the 
reissue, because of want of power in the oommissioner to grant it 
eigbt years after the invention had been in public use. 

In Eagleton Manuf'g Co. v, West, etc., Manuf'g Co. 2 Fbd. Eep. 774, 
tbe patentée died after bis original application was made ; but be 
anthorized bis attorneys to amend the application. At bis death 
tbeir autbority ended. They made the amendments in bis namô 
without any autbority in fact, wben the amendment sbould bave 
been made by his administratrix. Tbis, apparently, appeared upon 
the face of tbe patent, and it was held to be fatal. We do not think 
tbis case in point, as plaintiff's patent is entirely regular upon its 
face. 

Tbe next objection taken to the Hancock patent is tbat the claims 
are for mère aggregations of éléments, wbich, by themselves, perform 
no duty or f unctions ; tbat they must of necessity, to oompel them to 
operate or perform any functions of an injector or ejector, be com- 
bined and arranged witb sometbing else besides the éléments named 
as being combined in eitber of the claims. In tbe examination of 
defendant's expert, be gives it as his opinion that the combination 
would not be operative for any use or purpose without tbe addition 
to tbem of an induction tube and a cbamber to inclose tbe tube, C. 
Now, wbile it is entirely true that tbe combination stated in thèse 
claims would be obviously inoperative without sucb induction tube 
and cbamber, still, by adding thèse éléments, the construction would 
be equally inoperative without a boiler to furnish the ste^m and a 
• well to supply the water, and a pipe leading to and from tbe boiler. 
But, in drawing tbe claims for a combination patent, we do not un- 
derstand it to be necessary to include any éléments except sucb as are 
essential to tbe peculiar combination, and are affected by tbe inven- 
tion. Other portions of tbe machine are usually shown in tbe draw- 
ings to exhibit tbeir relation to tbe patented combination, and they 
are wholly unnecessary to the validity of the claims. Indeed, it is 
manifest tbat tbe more éléments introduced into tbe combination, tbe 
easier it would be to évade tbe patent; since, to sustain a suit for in- 
fringing a combination, it must be made to appear that tbe défendant 
used every élément of sucb combination, however immaterial it may 
be. Vance v. Campbell, 1 Black, 429. 

In tbis patent the patentée bas claimed ail that be bas invented, 
and if be bad added more it would hâve been sometbing wbich was 
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already well known and necessary to its opération, and therefore im- 
plied in his claim. While, as observed by Judge Blodgett in Dennia 
V. Cross, 6 Fisher, 138, 141, "probably no principle of patent law is 
better settled than that the patentée is limited by his claim;" courts 
are allowed to look at the detailed spécifications, models, or drawings 
for the purpose of construing suoh claims. 

In Forbush v. Cook, 2 Fisher, 668, it is said by Mr. Justice Cubtis 
that "it is not requisite to include in the claim for a combination, as 
éléments thereof, ail parts of the machine which are necessary to its 
action, save as they may be understood as entering into the mode of 
combining and arranging the éléments of the combination." So, in 
Loom Co. w.Higgins, 105 U. S. 580, it was held that, if an improve- 
ment of a well-known appendage to a machine is fuUy described in a 
spécification, it is not necessary to show the ordinary modes of attach- 
ing the appendage to the machine. The letters patent are to be lead 
as if the machine and its appendage were présent, or in the mind of 
the reader, and he is a person skilled in the art. "If a mechanical enr 
gineer invents an improvement on any of the appendages of a steam* 
engine, such as the valve-gear, the condenser, the steam-chest, the 
walking-beam, the parallel motion, or what not, he is not obliged, in 
order to make himself understood, to describe the engine, nor the par- 
ticular appendage to which the improvement refers, nor its mode of 
connection with the principal machine." 

It is uBual in the drawings to show the relations of the patented 
combinations to the other portions of the maehinery, but the patentée 
is not obliged and ought not to claim anything more than such por- 
tions of the combinations as are essentially a part of his invention. 

We are satisfied, too, that this combination, slight as its apparent 
departure from other devices is, involves an exercise of the inventive 
faculty. It consists in substituting, for the ordinary nozzle used in 
injectors, a plate with an orifice, K, designed to project into the steam- 
chamber, but not suf&ciently far to allow the température of either 
the water or steam to be perceptibly affected either by the other be- 
fore they meet at the mouth of the combining tube; and in this par-, 
ticular it is obviously différent from, if not more valuable than, the 
other patents which are olaimed as anticipations. In the Giffard 
patent the projection of the nozzle into the chamber is about one and 
a quarter inches, in the Barclay patent one inch, and in the Eue pat- 
ent five-eighths of an inch, while in the Hancock patent it is less than 
one-sixteenth of an inch. This resuit is obtained by a construction 
so différent from that adopted in prior devices, that we consider it to 
be patentable. We think, too, by référence to the drawings, this pe- 
culiarity of construction of the plug, E, is made suf&ciently manifest 
to support the claim in the language in which it is couched. 

There are numerous patents set up as anticipations of the plain- 
tiff's, but the steam-nozzle used in the original Giffard patent, or some 
other similar device which permits the circulation of water about the 
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steam-jet, is an élément in ail, and in that respect they fail to ac- 
complish what is claimed for the plaintilï's patent. Undoubtedly the 
field upon which Hancock was experimenting to produce his device 
was, considering the existing state of the art, a pretty narrow one. 

Ail of the prior devices contained nozzles which closely corre- 
eponded with the plug, E, and its orifice, A, a chamber, a combining 
tube with two conical frustrums, and had it not been for the new resuit 
produced, it would be difficult to avoid the conclusion that Hancock had 
been antïcipated by prior patents ; in other words, that his deyicewas 
nothing more than a mechanical variation. But that the resuit he pro- 
duced was a valuable one is évident from the Barclay patent, wherein 
the patentée surrounds his steam nozzle by an envelope or casing, 
leaving a free space between the outside of the nozzle and its casing, 
which may be filled with any non-conducting substance. In his spéci- 
fications, Barclay states the object of surrounding the steam-nozzle 
with its non-conductor of beat is to maintain a high température of 
the steam until it reaches the exit from its nozzle, as "priming" (by 
which we understand the condensation of steam) is very injurions 
whilst forming the vacuum. In ail the other devices the water and 
steam were carried parallel to each other for some distance before 
coming in contact, and thereby the steam was perceptibly cooled and 
its injecting force weakened, while in the Hancock patent the steam 
and water approach each other from opposite directions up to a point 
only one-sixteenth of an inch from the point of aetual contact, so that 
neitherhas any perceptible eiïect upon the other until the union takes 
place. 

That the duplex injeotor used by the défendant is an infringement 
of the Hancock patent is apparent upon the most casual. inspection, 
and indeed is scarcely denied by the défendant himself. It is, in 
fact, a duplication of the plaintifif's invention, and consists of an 
ejector or lifting apparatus, which, by the action of a jet of steam, 
raises the water from its réservoir, and, after discharging it into the 
combining tube, delivers it to a second apparatus at right angles to 
the first, by which it is injected into the boiier. The construction of 
the injecter and the ejector is substantially the same, and each is 
evidently taken from the plaintiff's patent. The only perceptible 
différences between them are that the lower surface of the plug, E, 
is in this device some what more recessed than in the Hancock pat- 
ent, and that the diameter of the combining tube at its throat, d, is 
not exaotly similar in size to the inner diameter of orifice, K. Thèse 
changes are quite immaterial; indeed, they are probably accidentai. 
The orifice, K, in this device is also made considerably longer than 
in the plaintifif's patent ; but that does not seem to afifect in any way 
the séparation of the inflowing steam and water before they reach the 
combining tube, which is the essence of the Hancock patent. 

That the plaintifif's device is a useful one is sufiSciently apparent 
from the fact that, with other devices open to him, the défendant 
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prefers to use the mechanîsm patented by tbe plaîntiff. Smith v. 
Glendale, etc., Co. 1 Holmes, 840; Lehnheuter v. Holthaua, 105 U. 
S. 94. 

Upon the whole we are clearly of the opinion that plaintiff is en- 
titled to a decree for an injuuction, and for a référence to a mas ter 
to assess its damages. 



OPINION AFTEB EEHBARING. 
(June 25, 1884.) 

Matthbws, Jastice, (prally.) In the matter that was argued before 
us yesterday, Hancock Inspirator Co. v. Jenks, we are prepared to dis- 
pose of the application, made by the défendant in the original suit, 
upon a single point arising in the progress of the cause, involving a 
comparison between the patent sued upon, of Hancock, and a patent 
which it was thought had anticipated it, called the Bue patent. The 
order granting the rehearing confined the argument to the issue raised 
by the motion, viz. : that the court, in its former opinion, was in er- 
ror as to the construction and mode of opération of the patent of 
Samuel Rue, dated September 1, 1868; that said patent was an an- 
ticipation of plaintiff 's patent ; and that plaintiff 's patent was void 
for want of patentability, and was invalid. This did not open the 
whole question of patentability and validity arising on ail the évi- 
dence in the case, but only so far as it arose out of this comparison 
between the Eue patent and the Hancock patent, so that the ques- 
tion is a narrow one, and involvea simply a comparison between the 
inventions secured by thèse two patents. The patent to Hancock, 
which is the subject of the suit, after describing the previous forms 
of apparatus for the purpose of injecting water into the steam-boilers 
by means of the steam, in the spécifications makes this statement : 

"When steam is substituted for water as the motor in such apparatus, it is 
évident that the beat in contact with the shorter tube will cause the inclosed 
or enveloping matter to become of a higher température as it advances towards 
the point where the motor can first act upon it, and thereby the motor be- 
comes less effective than it would be were there a greater différence in tem- 
pérature between the two; that is, the motor and the body or liquid to be 
acted upon." 

This de^cribes a defect which had been presented to the minds of 
previous patentées. The injeotor consisted of two tubes placed ax- 
ially in a Une with èach other, through one of which the steam was 
suffered to enter, and which penetrated into thè chamber, which was 
fiUed with water drawn from another source, for the purpose of pro- 
pelling that water through the second tube into the boiler; and the 
difficulty foreshadowed in this connection, and which had been pre- 
sented to the minds of previous patentées, was that the steam-tnbe 
was projeoted into the water-chamber to such an extent as that the 
jet of steam was subject to condensation, and so to a diminution of 
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its propelling or motive power to drive thia water through the other 
tube into the boiler. In one case, Barelay's patent, the inventer 
Bought to obviate that difficulty by packing bis steam-tube with a cas- 
ing of non-conducting material, such as asbestos. 

Now the statement in Hancock's spécification shows that what 
was présent in bis mind was the difficulty arising in tbe opération of 
this apparatus from two bodies — the steam, wbich was the motive 
power, and the water, which was the thing to be moved — coming pre- 
maturely into such contact as to diminish the motive power of the 
steam to condense or to carry the body where it ought to be propelled 
through the other tube into the boiler. Therefore he had presented 
to bis mind the method of oonstructing some arrangement in this 
apparatus by which the température in the two bodies would be kept 
as far as possible from each other; the beat in the steam to be pre- 
served, and the water to be kept cold. He therefore goes on to say : 
"The principal change which I made in the ancient apparatus is at 
this point, and it consists in substituting a plate with an orifice for 
the tube," — that is, the tube intended for the introduction of one of 
the two éléments, — "and some simple but essential changes which 
will now be described." He then proceeds to describe what is exhib- 
ited in the drawings connected with bis patent ; the arrangement of 
the plate with the orifice, called a plug, with the tube through which 
the steam propels the water into the boiler, (of course, thèse two were 
to be used for the purpose indicated,) with the means of holding the 
water which is drawn into it for the purpose of being propelled 
through the second of thèse tubes. The construction given to the 
patent was that it was a combination of those two éléments, of course 
to be used for the purpose indicated, and implying the existence of 
this water-chamber; so that the objection taken that the water-oham- 
ber is not mentioned as one of the necessary éléments of the combi- 
nation is not before us, inasmuch as it was passed upon before by 
the court in construing this patent. 

Now, there is nothing in the patent of Eue, so far as the spécifica- 
tions and claims are concerned, which suggests the idea which is 
contained in the patent of Hancock. His patent was for a totally 
différent invention. But the ar^ment is that his drawings exhibit, 
in point of fact, the very device which constitutes the change indi- 
cated by Hancock in his patent as the, point intended to be covered 
by it, viz., a shortening, a withdrawing of the projection attached to 
the stem of the pipe so as to prevent its immersion in the water 
chamber except to the minimum amount; and although it is admitted 
that in those drawings the projection is shown to be longer than in 
Hancock's, yet that is only a question of degree, and the idea of 
overcoming the defect in that way having been suggested in the Eue 
patent, the increased effloiency to be attained by a diminution of the 
projection of the steam-tube into the water chamber was only a ques- 
tion of mechanical skill, and I think we are both of the opinion (and 
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that is admitted by counsel npon the other side) tliat, if that werô 
the only différence between the invention shown in the drawings con- 
nected with the Eue patent and the patent of Hancock, the argument 
would be well taken, and that is, that adopting the idea containedin 
a former patent, and, merely by a contraction of the parts, increasing 
the efficieney in pursuanee of some suggestion, would not be an in- 
vention ; but we are of opinion that Hancock's patent goes beyond 
that, and that is the précise différence between counsel. It is claimed 
on the part of the défendant that it is the sole différence. It is 
claimed on the other side that it is not the sole différence, but that 
the différence consists, not in the mère withdrawal of the nozzle of 
the steam-tube from the -water-chamber by contracting it, by dimin- 
ishing its length, by cutting it off, but it is by a removal of the -water- 
chamber from its position, which it occupied in the previous devices 
as being contained between the two tubes equally, so that the water- 
chamber, being pushed further from the steam-tube, incloses and en- 
velopes the mixing-tube where the steam and water combine, and thus 
serves, not only the purpose of preventing the condensation which 
would occur by its contact with the steam-tube, and so diminishing 
the power and effect of the steam-jet, but promotes the rapid conden- 
sation which does take place there, and which it is intended to carry 
out there, and which, by a more rapid création of the vacuum pro- 
moted by the steam, permits the rush of water into the mixing-tube, 
and so gives greater vigor to the effect of the jet of steam. So it op- 
érâtes in a double way, by withdrawing its cooling effect upon the 
steam-jet and transferring it to the other tube, where it ought to be. 
We think there is a sufficiently clear and explicit description of the 
arrangement of those devices contained in the Hancock patent to 
distinguish it from ail patents previously obtained, including that of 
Eue, and that the combination bas no référence espeeially to the 
greater or less length of the nozzle of the steam-tube, but to the ar- 
rangement of the tubes in connection with the water-chamber so as 
to bring that chamber opposite to and inclosing the tube where the 
steam and water mix, and the steam is condensed, and away from 
the other. We are clear in this opinion. Judge Brown coinciding 
in it, (it being bis original opinion;) and as he bas heard nothing in 
the argument tending to shake bis conviction, the original decree is 
affirmed, and will be entered. 

Brown, J. Counsel will recollect that on the original hearing of 
this case the argument covered a much larger field than the rehear- 
ing, involving questions not only as to the validity of the patent upon 
its face, and its probable anticipation by the Eue patent, but ques- 
tions as to the regularity of the proceedings in the patent-office ; and 
while, of course, I considered ail thèse points in delivering the orig- 
inal opinion, I must say that upon the application for a rehearing, 
where al] the stress was laid upon one point, I was somewhat shaken 
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in my ptevious convictions. At the same time, if the question had 
been reargued before myself alone, I should hâve affirmed the original 
decree, upon the ground that a rehearing before the same judge will 
not be granted unless he is clearly of opinion that he waa mistaken 
in bis original judgment ; hence I thought it a proper case to call 
upon the circuit justice to résolve my doubts. I am entirely con- 
tent, upon the rehearing, with the opinion originally announced. I 
confess I am not able, speaking as one who is not praotioally ac- 
quainted with mechanics and machinery, to see the great benefit of 
this apparatus over the other, the improvement being largely in the 
shortening of the tube; at the same time, the burden of proving that 
is upon the défendant, and it is a burden which I apprehend would 
be a pretty difficult one to oarry, in view of the large sales made by 
the plaintiff in this suit, and the adoption by the défendant of this 
device in préférence to ail others. I think that is very strong évi- 
dence that there must be a superiority, in the minds of experienced 
engineers, in the Hancock patent, and I think there is, in respect 
to its mechanism and the détails mentioned by the circuit justice, 
quite a marked distinction between it and the Bue patent. 



Nbill and another v. Thb Pbanois, etc. 
{Diêiriet Court, S. D. New York. September 20, 1884.) 

1. Maritime Lien — Supplies— Foreign Port— Chabterbr. 

Where the charterer of the steamer P. for ihe " oentennial season," not be- 
ing master, applied inperson to coal dealers in Philadelphia for coal, upon hei 
flrat trip thither from Bridgeport, Connecticut, stating that he had a charter 
for tho season, and directed the coal to be hilled to him, and gave in payment 
bis check on a Bridgeport bank, stating that it was not then good, but he 
thought it would be when presented, and no référence was made to the vessel 
as a source of crédit, and there was no inquiry made of the master or dealing 
■with him, or with any other offlcer or agent of the ship, and the charterer had, 
by the terms of the charter-party, agreed to pay for ail such supplies, held, that 
the circvimstances indicated to the libelants that the application for coal was 
upon the charterer's crédit only, antl that, in furnishing the coal thereupon 
without any dissent or référence to the crédit of the ship, or inquiry of the 
master, the libelants must be held to hâve acquiesced in trusting to the char- 
terer only, and that the ship was not bound. 

2. Same— Pbrsonai, Crédit. 

In dealing with a known charterer in a foreign port for mère ordinary sup- 
plies, the dealings are prima faeie upon his personal crédit only. Semble, no 
Sound légal or commercial reason exists why such dealings, not being a case 
of actual necessity or distress, should not be held subject to the précise limita- 
tions in the charter of which the material-man bas, or is aflected wilh, knowl- 
edge. 

lû Admiralty. 

Htintley é Éoiver, for libelants. 

William P. Dixon, for claimants. 
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Bbown, J. This libel T^as filed .to recover $292.50, the priée of 65 
tons of eoal supplied to the steamer Francis at Philadelphia on May 
17, 1876. The gênerai owners, the Providence & Stonington Steam- 
ship Company of Ehode Island, appear as claimants of the steamer, 
and deny that any lien was acquired upon the vessel. 

The proof shows that in the spring of 1876 the claimants char- 
tered the steamer to one H. M. Hoyt, of JBridgeport, Connecticut, to 
run as an excursion steamer between Bridgeport and Philadeiphia 
during the centennial season ; that the captain of the steamer was 
designated by the claimants, but that he was to be in the employ 
and pay of thé charterer, who had exclusive possession, control, and 
management of the steamer during the term for which she was hired; 
that the charter oontained a further clause providing that the char- 
terer should "provide and pay for ail the coal, fuel, pilotages, and ail 
other charges whatsoever;" that Hoyt took possession of the steamer 
under the charter, accompanied her to Philadeiphia, and applied to 
one Ziegler for coal, informing him of the charter; that Ziegler, being 
a retail dealer only, was unable to obtain the drawback allowed to 
wholesale dealers, and thereupon introduced Hoyt to the libelants, 
who were wholesale dealers, and who, by shipping coal on board 
under a bill of lading, could procure and allow to Hoyt a certain 
drawback upon the prioe; that Hoyt told the libelants, when making 
arrangement for the coal, that he had chartered the Francis to run 
between Bridgeport and Philadeiphia, during the centennial season, 
and wanted coal for her; that at the same time he told the libelants 
"to make ont the bills to him," which was done, and that he gave to 
the libelants his check for the amount, drawn upon a bank at Bridge- 
port, telling them that the check was not then good, but that he 
thought it would be good by the time it was presented. Nothing was 
said between Hoyt and the libelants as to any crédit of the ship. 
Hoyt recèived from the libelants an order on the Eeading Eailroad 
Company for delivery of coal at Eicbmond, some two or three miles 
up the river, and the steamer went there and took it aboard, giving 
a bill of lading therefor, upon which the usual drawback was allowed. 

There is no évidence in regard to the crédit of Hoyt in Philadei- 
phia. He was not before known to the libelants. The eoal doea 
not appear to hâve been charged to the ship, but was billed to Hoyt 
only, in aecordance with his directions. One of the libelants, how- 
ever, testified that they would not hâve sold, on the crédit of Hoyt 
only, if they had not supposed they had a lien on the vessel. It 
is not testified that anything was said by either about any crédit 
of the vessel, but it is clear that the eoal was directéd by Hoyt to be 
billed to him. Neither the captain nor any other officer of the ship 
took any part in the purchase of the coal. The captain testified that 
he notified Ziegler, who came aboard the vessel, that the steamer was 
not to be liable for any supplies; Ziegler, however, dénies this. It 
is probable that the captain's notice was to some other person. The 
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oheck, on presentment, was protested for non-payment, and this libel 
wâs subsequently filed in September foUowing. 

The abo^e f acts présent a case in most respects similar to that of 
Stephenson v. The Francis, 21 Fbd. Rep. 715, in which I hâve re- 
cently held that no lien was acquired. The bill of lading, in this 
case, was a mère form adopted to procure the drawbaok, and bas no 
bearing on the question of lien. In the présent case there is not, it 
is true, the same évidence as in the former, that the captain expressly 
staled to the libelants that the ship would not be bound; but the 
libelants were fuUy informed that Hoyt was the charterer for the 
centennial season, and having that knowledge they must bave under- 
stood, as business men, that he was bound to provide and pay for the 
coal; and that in applying for the coal in person, and in directing it 
to be billed to him, he was aeting in conformity with his obligations 
to the gênerai owners, and did not intend that the ship should be 
heldj and in supplying the coal without any dissent from Hoyt's 
proposition, or intimating any claim upon the ship, they must be un- 
derstood as acquiescing in his proposition, which was, in effect, to f ur- 
nish the coal on his personal crédit only, in conformity with his ob- 
ligation to the gênerai owner. To my mind, thèse circumstanees, 
with the giving of the check in payment, and the absence of ail réf- 
érence to the ship as a source of crédit, négative any idea that the 
ship was iutended to stand as security, or to be bound for the debt. 
There is nothing unusual or improbable in such a personal trust for 
a small bill for so brief a period in the beginning of a season's busi- 
ness. It is the habit of lôusiness men, in ail branches of trade, to 
take small risks in this way at the beginning of a season's trade. 

I hâve no doubt that the captain, as he testifies, did notify some 
one who came on board in référence to the coal that the ship would 
not be bound. He was nominated by the claimants to look after 
their interests; and it was his duty to give such notices to persons 
furnishing ordinary supplies to the steamer. The only reason why 
the libelants were not so notified expressly, was that they did not 
deal with the ship or her captain, but with the charterer away from 
the ship. This furnishes an additional reason why, in the absence of 
ail référence to the ship as a source of crédit, the libelants should be 
held prima facie to be dealing with the spécial owner on his own re- 
sponsibility only, as I bave previously held. The knowledge. more- 
over, that he had chartered the ship for the centennial season, and 
was himself applying for coal upon his own check, if not of itself suf- 
ficient to indicate that he was bound to provide and pay for it, and 
that he intended to do so without charging the ship, was at least suf- 
ficient to put them upon inquiry as to the terms of the charter, and 
therefore to affect them with knowledge of it; and this knowledge, 
coupled with the charterer's application for the coal and proposed 
payment by his own check, must hâve shown them that no crédit of 
the ship was intended, but the contrary. The libelants could not 
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reasonably bave imagined that the steamer, during this "centennial 
season," was to be run by the charterer at the sbip's expansé. The no- 
tice to them of tbe charter, and the charterer's form of application for 
coal, still further strengthened this natural presumption. Had they 
designed to seeure tho» crédit of the sbip, it was their duty, under thèse 
circumstances, either to state this to Hoyt, seeing he was clearly 
proposing his own crédit only, or (as in my judgment they ought 
legally to be held bound to do) to inquire of the captain of the sbip, 
as the person representing the intorests of ail. In dealing, not with 
the master, who in a foreign port represents by the marine law the in- 
terests of ail parties, and presumptively knows the needs of the ship, 
and its limitations, but with a known charterer only, not being an of- 
ficer of tbe ship, and for mère ordinary supplies, there is no sound 
légal or commercial reason why such dealings, not being a case of 
actual necessity or distress, should not be held subject to the précise 
limitations of the charterer's powers as specified by the charter, of 
which the material-man bas, or is affected with, knowledge. Ail that 
the captain could do for the protection of the ship was to notify those 
who dealt with the ship herself through him, or her officers, that she 
was not to be bound for supplies ; and this it must be inferred from 
his testimony that he did. 

In the case previously referred to I held that an owner, though in 
a foreign port, not being master, in obtaining supplies on bis own per- 
sonal order, without any référence to the ship as a source of crédit, 
does 80, prima facie, on his own personal crédit ; that in order tohold 
tbe ship the material-man must show either an agreement or some 
circumstances indicating a common intention to bind the ship. In 
the présent case, not only is no such intention shown, but the circum- 
stances, to my mind, clearly indioate the contrary. 

The libel must therefore be dismissed; but, under the circumstan- 
ces, without eosts. 



The New Hampshieb. 
[District Court, E. D. Micliigan. January 12, 1880., 

AdMIRALTT JtJRISDICTIOH — CONTBAOT TO CABBT CaRGO AND MAKE SALE — 

Failurb to Account — Ltability of Vesskl. 

The owner and master of a vessel contracted to carry a cargo to its place of 
destination, to seU it, and return the prooeeds to the consignor, less his freight. 
The master sold the cargo, but did not return or account for the proceeds. 
Beld, that the vessel was not liable, and that a court of admiralty had no juris- 
diction. 
Bamb — Delivbey to Named Consignée. 

But if this had been a contraot to deliver the cargo to a consignée alreadtj 
named, and to collect from him the freight charges and advances, together 
with the price Ihereof, and, after deduoting tlie freight, to pay the consigner 
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the balance, and sucli a contract were showa to be ustial and cugtomary în 
the trade in which the vessel was engaged, it seema the vessel would be liable 
for the converaion of the money. 

In Admiralty. On exceptions to libel for breach of contract. 

The libel set forth the shipment, on board the sohooner New Hamp- 
shire then lying at Presque Isle, and bound to Détroit, of a cargo of 
cedar posts, which the master, who was also the owner, agreed to 
carry to Détroit, and there dispose of, and pay the proceeds of the 
sale to the libelant, for a freight of one dollar and seventy-five cents 
a cord, to be retained from such proceeds; that the schooner arrived 
at Détroit with her cargo, which the master sold at five dollars a 
cord, but bas never yet delivered or accounted to the libelant for the 
proceeds of the same. To this libel claimant excepted for want of 
jurisdiction. 

John C. Donnelly, for libelant. 

George E. Halliday, for claimant. 

Brown, J. The gist of the action in this case is the receipt and 
misappropriation, by the master, of the proceeds of the cargo. As he 
was owner, as well as master, there can be no doubt that he is liable 
in some form of action. The real question is whether the contract 
to carry the posts, to sell them, and return the proceeds, is a single, 
indivisible contract, and that a maritime one; or whether, in fact, 
there are not two contracts : one as master to transport the cargo, and 
one as factor to sell the same, and aocount for the proceeds. In this 
case one of thèse contracts would be clearly maritime, the other not. 
If it were a simple case of a contract to deliver the cargo to a con- 
signée named, and to collect from him the freight charges and ad- 
vances, together with the price thereof , and af ter deducting the freight 
to pay to the libelant the balance, and such a contract were shown 
to be usual and customary in the trade in which the vessel was en- 
gaged, I should find little difficulty in holding it to be an éntire mar- 
itime contract, for which the vessel would be liable. This was held 
to be the law in the case of The Hardy, 1 Dill. 460; and also by the 
learned judge for the districts of Mississippi in the unreported case 
of The Emma. In delivering his opinion in this latter case, Judge 
HiLL drew a distinction between cases where the master of the vessel 
contracts to deliver goods to the consignées to whom they had been 
sold, and collect and bring back the priée thereof to the shipper upon 
a C. 0. D. bill of lading, and cases where a cargo is delivered to a 
vessel upon a contract with the master that he shall convey them to 
some market, and there sell them for the account of the owner, and 
return the money to the shipper. In the one case the collection of 
the money is regarded as a roere incident to the carrying and delivery 
of the cargo; in the other, the master is vested with certain duties as 
the agent, not of the owner of the vessel, but of the owner of the cargo. 
This contract to make sale of the cargo is entirely outside his dutiea 
as master, and is a service in no sensé maritime. I find this dis- 
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tinotion sustained by a great weiglit of authority, although tbere are 
two or three cases in which a différent conclusion seems to hâve been 
reached. 

InKemp v. CougJdnj, 11 Johns. 107, the master received a quan- 
tity of flour to be carried to New York, and sold in the asual course 
of such business, for the ordinary freight. The flour was sold by the 
master for cash, and, while the vessel was lying at the dock, the cabin 
was broken open, and the money stolen out of the master's trunk 
while he and the crew were absent. It was held that the owners of 
the vessel were answerable, though no commissions were allowed be- 
yond the freight for the sale of the goods and bringing back the money. 
But the opinion of this case was apparently put upon the ground 
that, after the receipt of the money and its deposit.upon the vessel, 
the master beeame as muoh of a common carrier of the money as he 
had been of the cargo, and stood in the same position as if he had 
exohanged this cargo for another, and laden it on bis vessel tp be car- 
ried to the original port of départure. It was held that it made no 
différence whether the return cargo was in money or in goods. It 
will be observed the breach was not for a failure to account for the 
proceeds, but for a loss occurring after they were placed on board the 
vessel. 

In the case of Harrington v. McShane, 2 Watts, 443, the facts were 
substantially the same, except that the vessel and money were acci- 
dentally burned on the return trip. The court held the vessel liable 
upon the express ground that she was as much a common carrier of 
the money upon the return trip as she was of the outward cargo, and 
drew a distinction between the acts of a master as a common carrier 
and a factor: "On their arrivai at the port of destination, and land- 
ing the flour there, this character of common carrier ceased, and the 
duty of factor commenced. When the flour was sold, and the spé- 
cifie money, the proceeds of sale, separated from other moneys in the 
defendant's hands and set apart for the plaintiffs, was on its return 
to them by the same boat, the character of common carrier reat- 
tached. The return of the proceeds by the same vessel is within the 
seope of the receipt, and of the usage of trade as proved, and the 
freight paid may be deemed to hâve been fixed with a view to the 
whole course of the trade, embracing a regard for ail the duties of 
transportation, sale, and return." 

In a subséquent case in New York (Williams v. Nichols, 13 Wend. 
58) the court held that where the master of a vessel is also the con- 
signée of the cargo, he stands in the relation of agent to two distinct 
principals : in the stowage of the cargo, its safe conveyance, and de- 
livery, he is the agent of the ship-owner; but in its sale and account- 
ing for its proceeds, he is the agent of the consigner; and in such 
case, where the owner reçoives only the freight, and the master com- 
missions upon the sales, and the master neglects to account for the 
proceeds, an action will not lie against the owner. Thia case, ex- 
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cept in the fact that the master receîved a commission, is directly in 
point. See, alao, T/ie IToZdo, I>avie8, 161; 2 Pars. Shipp. 21; The 
Rohinson, cited in 1 Brown, Adm. 221; Pech v. Laughlin, 21 Alb. 
Law. J. 94, 

In Emery v. Hersey, 4 Me. 407, the court held the owner of the ves- 
selliable, as well for the payment of the proceeds to the shipper as 
for the safe transportation of the goods; it being shown to be the 
usual course of business for goods shipped on freight to be consigned 
to the master for sale and return. This case, however, is practicaliy 
overruled by Stone v. Waitt, 31 Me. 409, in which the court held that 
in making the sale the master was acting in the distinct character of 
supercargo, The earlier case is nowhere quoted in the opinion, but 
I find it diflScult to reconcile the two. 

In Moseley V. Reed, 2 Conn, 389, the master signed a bill of lading 
iiith the knowledge and assent of the owner, in which the master was 
named as the consignée, and it was held bbligatory upon the owner, 
who thereby became the consignée as well as the carrier of the goods, 
and liablefor them to the shipper; but the chief justice, in deliver- 
ing his opinion, appears to put his conclusion upon the ground that 
the owner assented to the bill of lading, whereby the master waa 
charged with the responsibility of selling the property and account- 
ing for the proceeds, 

While there are some intimations in thèse common-law cases that 
would seetn to support the theory that, under certain circumstances, 
the owner might be liable for the acts of the master in selling the 
goods, there are noné of them which décide this point, except the 
early case in Maine, which is practicaliy overruled by the subséquent 
case in the same state. The cases of The Waldo, The Emma, and 
The Eobinson are the only ones in which the point seems to bave 
been disciissed in the admiralty courts, and ail of them are adverse 
to the position assumed by the libelant hère. The case of Monteith 
V, Kirkpatrick, 3 Blatchf. 279, is not in point. I think, upon au- 
thority as well as upon reason, the libel does not show a Cfise within 
the jurisdiction of the court. If it had appeared that the master had 
received the proceeds of the sale, and taken them aboard the schooner 
for the purpose of carrying them back to the original port of depart- 
ure, and in the course of the return voyage they were lost, the liabil- 
ity of a common carrier might be held to reattach; but there is no 
allégation of this kind in the libel. I think the court bas no juris- 
diction in the case, for the reason that the contract of the master to 
sell the goods and account for the proceeds was not maritime. 

The libel must therefore be dismissed, but without costs, as the 
want of jurisdiction appears upon the face of the pleadings. 
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Bbittoit V. Thb Ybntubi!. 

{Dhtriet Court, W. D. Pennsylvanîa. October Tenn, 1884) 

AdMIBAUTT JnRISSICTIOK — MORTGAOB OF YeSSEI. FOB FnBOHABB MoNBT. 

K mortgage of a vessel to secure purchase monej is not a maritime contract, 
and a court of admiralitr will neither decree a foreclosure thereof nor enforcft 
the mortgagee's right of possession under It. 

In Admiralty. Sur motion to dismiss libel. 

Bird à Porter, for libel ant. 

Barton é Son, for respondents. 

AcHKSoN, J. It appears by the admissions now of record, and from 
the copy furnished the court, that the instrument of January 17, 
1883, reeited in the libel, is nothing more than a mortgage of five- 
sixteenths of the steam tow-boat Venture, to secure the payment of 
certain promissory notes given for purchase money due the mortga- 
gees upon a sale by them to the mortgagors of shares in the boat. 
Now it is settled that such mortgage is not a maritime contract, and 
that a court of admiralty will neither decree a foreclosure thereof nor 
enforce the right of the mortgagee to possession under it, Bogart v. 
The John Jay, 17 How. 399 ; Schuchardt v. Ship Angélique, 19 How. 
239 ; The Lottawanna, 21 Wall. 588, Thèse cases are décisive 
against the jurisdiction of the court over the controversy hère, even 
did the authorities cited by the libelant's counsel hold a contrary doc- 
trine. But they do not. For example, in the case of The Martha 
Washington, 1 Cliff. 463, there had been a decree of foreclosure, and 
the absolute title had become vested in the libelant before suit 
brought. 

The motion to dismiss the libel for want of jurisdiction must be al- 
lowed. Let such decree be drawn. 
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